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PREFACE 

TO THE SIXTH EDITION 

The present volume goes to press in jTme.1940 — at a time 
of an anxious phase of a war whose outcome is hound to 
influence decisively the substance and the structure of Inter- 
national Law in the coming generation. In the meantime 
the exposition of the existing law must disregard the possi- 
bility or the prospects of its changes in the future or the 
fact of its violations in the past. Thus the law relating to 
the settlement of disputes remains unafiected by the break- 
down of the machinery of pacific settlement, and is, accord- 
ingly, treated in full in Part I (Disputes) of this volume, 
subject to the legally relevant developments which have 
intervened since the last edition in 1935. Changes of this 
character have also been incorporated in the two other 
Parts of the volume, namely, those covering the Law of 
War and Neutrality. They include the legal aspects of the 
events connected with the war which broke out with 
Germany in September 1939. 

In this edition I have made further progress in the work 
of re-writing and expanding this treatise. Substantial 
portions of the preceding edition have been omitted, and 
the size of type has been reduced so as to co)aform with that 
used in Volume I. It has thus been found possible not to 
exceed the number of pages of the previous edition. 

The following are the Sections which are new, or practically 
new : 6a (Consultation) ; 15 (The Law Applied by Arbi- 
trators) ; 25i (Treaties for the Limitation of Armaments 
s i nce 1918) ; 52ab (Cases of Declared ‘ Resort to War ’) ; 
62/ (Sanctions in the Theory and the Practice of the League) ; 
67o (Modem Developments affecting the Distinction between.. 
Armed Forces and Civilians) ; 71o (Mandated Territori^^ 
as a Region of War) ; 76 (Recognition of Belligerency) ; 
76a (Recognition of Subjects of the Enemy as Allied BeUi^ 
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gerents) ; 162a (Incitement of Enemy Subjects to Rebellion) ; 
181a (Defensively Armed Merchant -Vesstds) ; 182« (Sub- 

marine Contact Mines) ; 2146 (The Practice of the World 
War and the Hague Rules of Air Warfare) ; '2l4c (Rules 
of Air Warfare in relation to Rules of War on Land anti at 
Sea) ; 214ci! (Instruments of Force in Aerial Warfare) ; 
214/ (Attack on Enemy Civil Aircraft) ; 214(7 (Aircraft 
Attack on Enemy Merchant-Vessels) ; 25.1 (Tlie I*lea of 
Superior Orders) ; 292 a (Neutrality after the Wt»rld War) ; 
296 (Neutrality as an Attitude of States) ; 2ft(Wi (State 
Control over Private Activities and th<‘ Law of Neutrality) ; 
311a (Municipal Neutrality Laws in fuse tif Insurgency) ; 
312a (Changes of Neutrality Regulatuuis during the War) ; 
325 a (The Case of the AUmark ) ; 333rt (Defensively Armed 
Merchantmen in Neutral Ports) ; 335 h (The Washington 
Rules and Aircraft); 3806 (IM<»kade by Aircraft); 390c 
(The Long-Distance Blockade after the Work! War) ; 4 1 3a 
(Seizure of Enemy Reservists) ; 4216 (The Navicert System). 

I am indebted to Sir William Malkin, (LC.M.tJ., (ML, Sir 
Stephen Gaselee, K.C.M.G., C. ILE., F. B. A.. Dr. A. D. McNair, 
C.B.E,, F.B.A.. and Dr. J. M.Spaight. (ML. LL.I)., 

for generous assistance and advice on various questions. I 
must also express my thanks to the authorities of the Foreign 
OiRce of the Netherlands for enabling me to print at the end 
of this volume the Table showing the pn'sent {xwition wdth 
regard to the various Hague Conventions, and to Professor 
Jessup for having placed at my disjMJsal tlie premf of the 
Supplement of 1940 of the valuable work entitled ‘ Neutrality 
Laws, Regulations, and Treaties ’ and cditetl by himself and 
Professor De&k. 

I wish to thank Messrs. Longmans, Greim & (’o., and the 
printers, Messrs. T. & A. Constable, of Edinbui^h, for their 
helpful co-operation. 

H. Lautkrpacht, 


TRIOTW CotLBOB, Oambbidob, 
Junt 1940. 
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OF TITLES OF BOOKS, ETC., QUOTED IN THE TEXT 


The books referred to in the bibliography and notes a.re, as a 
rule, quoted with their full titles and the date of their publication. 
Certain books, periodicals, and conventions which are very often 
referred to throughout this work are quoted in an abbreviated 
form, as follows : 


Acta Scandinavica 
AJ. 

Alvarez, Grande 

Annuaire 
Annual Digest 

Ariga 

A.S, Proceedings 

Balladore Pallieri 
Barandon 


Barboux 


Barclay, 

Problems 

Baty 

Bernsten 

Bluntschli 

Boeck 

Boidin 

Borchard 


== Acta Scandinavica Juris Gentium. 

“ The American Journal of International Law. 
= Alvarez, La grande guerre europ6enne et 
la neutrality du Chili (1915). 

= Annuaire de I’lnstitut de droit international. 
= Annual Digest of Public International Law 
Cases. 

= Ariga, La guerre russo-japonaise (1908). 

= Proceedings of the American Society of 
International Law. 

= Balladore Pallieri, La guerra (1935). 

== Barandon, Le systeme juridique de la 
Society des Nations pour le pryvention de 
la guerre. Translation from the German 
(1933). 

- Barboux, Jurisprudence du Conseil des Prises 

pendant la guerre de 1870-71 (1871). 

= Barclay, Problems of International Practice 
and Diplomacy (1907). 

= Baty, The Canons of International Law 
(1930). 

Bernsten, Das Seekricgsrecht (1911). 

= Bluntschli, Das moderne Volkerrecht der 
civilisirten Staaten, 3rd ed. (1878). 

- Boeck, De la propriyty privye ennemie 

sous pavilion ennemi (1882). 

== Boidin, Les lois de la guerre et les deux 
confyrences de la Haye (1908), 

~ Borchard, The Diplomatic Protection of 
Citizens Abroad (1916). 
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Bordwell 

Bulmerincq 

B.Y. 

Oalvo 

Clunet 

Colombos 

Convention I. 

Convention II. 

Convention III. 
Convention IV. 
Convention V. 

Convention VI. 

Convention VII. 
Convention VIII. 
Convention IX. 
Convention X. 

Convention XI. 

Convention XII. 
Convention XIII. 
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= Bordwcll, The Law of War between Belli- 
gerents (1908). 

= Bulinerincq, Da.s Vbikerrecht (1887). 

= The British Year Book of International Law. 

= Calvo, Lc droit international tlulorique et 
pratique, bth ed., 6 vols. (1896). 

= Journal du droit international. 

= Colombos, A Treatise on the Law of Brize 
(1926). 

= Hague Convention for tlie Pacific Settle- 
ment of International Disputes. 

- Hague Convention respecting the Limita- 
tion of the Employment of Force for the 
Recovery of Contract Debts. 

= Hague Convention relative to the Ojwning 
of Hastilities. 

= Hague ConventioJi concennng the I^aws 
and Customs of War on Land. 

Hague Convention respcting the Rights 
and Duties of Neutral Powers and 
Persons in War on I^and. 

~ Hague Convention relative to the Status 
of Enemy Merchant-ships at the Out- 
break of Hostilities. 

= Hague Convention relative to the Conver- 
sion of Merchant-ships into Warships. 

« Hague Convention relative to the Laying 
of Automatic Submarine Contact Mines, 

“Hague Convention respecting Bombard- 
ment by Naval Forces in Time of War. 

=» Hague Convention for the Adaptation of 
the Principles of the Geneva Convention 
to Maritime Warfare. 

“ Hague Convention relative to certain Re- 
strictions on the Exercise of the Right 
of Capture in Maritime War. 

“ H^e Convention relative to the Eetabiiah- 
ment of an International Prixe Court. 

“ Hague Convention respecting the Rights 
and Duties of Neutrad Powers in Navdl 
War. 

“ Cruchaga-Tooomal, Nociones de Derecho 
Intemaoional, Srd ed., vol. i. (1923), 
vol. ii. (1926). 
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Despagnet 

Deuxieme Confer- 
ence, Actes 

Documents 

Dupuis 

Dupuis, Guerre 
EntscTmd/wngen 
Fauchille 


Fauchille, Jur. all. 

Fauchille, Jur.fr. 

Fauchille, Jur. 
ital. 

Fenwick 

Field 

Fiore 

Fiore, Code 
Qareis 


= Despagnet, Cours de droit international 
public, 4th ed. by de Boeck (1910). 

= Deuxieme conference intemationale de la 
paix, Actes et Documents, 3 vols. 
(1908-1909). 

= Documents on International Affairs (since 
1928), edited by Wbeeler-Bennett and 
Heald. 

= Dupuis, Le droit de la guerre maritime 
d’apr^s les doctrines anglaises contem- 
poraines (1899). 

= Dupuis, Le droit de la guerre maritime 
d’apr^s les conferences de la Haye et 
de Londres (1911). 

= Entscbeidungen des Oberprisengericbts in 
Berlin. Herausgegeben im Auftrage des 
Eeicbs-Justizamtes. Berlin, 1918, 1921. 

= Fauchille, Traite de droit international 
public, 8tb ed. of Bonfils’ Manuel de 
droit international public, vol. i. part 1 
(1922), vol. i. part 2 (1925), vol. i. 
part 3 (1926), vol. ii. (1921). 

= Jurisprudence allemande en matiere de 
prises maritimes. Decisions de la Cour 
Suprlme de Berlin. Edited by Fauchille 
and Charles de Visscher (1924). 

= Jurisprudence fran 9 aise en matiere de 
prises maritimes. Edited by Fauchille 
(1916 et seq.). 

= Jurisprudence italienne en matiere de 
prises maritimes. Edited by Fauchille 
and Basdevant (1918). 

= Fenwick, International Law, 2nd ed. 
(1934). 

= Field, Outlines of an International Code, 
2 vols. (1872-1873). 

Fiore, Nouveau droit international public, 
deuxieme Edition, traduite de I’italien et 
annot4e par Antoine, 3 vols. (1885). 

= Fiore, International Law Codified. Trans- 
lation from the 6th Italian edition by 
Borchard (1918). 

= Gareis, Institutionen des Volkerrechts, 
2nd ed. (1901). 



X ABBREVIATIONS OP TITLES OF BOOKS 

Gamer = Garner, International Law and the World 

War (1920). 

Garner, Devehp- = Garner, Recent Developments in Inter- 
ments national Law (1925). 

Gamer, Prize Law — Garner, Prize Law during the World War 
(1927). 

Gemma = Gemma, Appunti di diritto internazionale 

(1923). 

Genet = Genet, Prdcia de droit maritime pour le 

temps dc guerre, 2 vols. (? 1936, 1938). 

Gessner = Gessner, Le droit <leK neutres sur met 

(1865), 

Grotius = Grotius, De Jure Belli ae Paeis (1625). 

Grotius, Annmire = Grotius Auminire International, 

Grotius Society ■-= Transactions of the Grotius .Society, 

Hague Recueil ~ Recueil dcs cours, Acaddmie de Droit 
International dc la Have. 

Hague Regulations- Hague Regulations respecting the Laws 
and Customs of War on laind, atlopted 
by the Hague Peace Conference of 1907, 

Hall = Hall, A Treatise on International Law, 

8th ed. (1924) by A, Pearce Higgins. 

Halleok Halleck, International I^aw, 4th fSnglish 

ed, by Sir Sherston Baker, 2 vols. (1968). 

Hartmann « Hartmann, Institutionen des praktischen 

Volkerrechta in Frietlenszeiten (1874). 

Harvard Research = Rights and Duties of Neutral Htates in 
(1939) Naval and Aerial War. Rights and 

Duties of States in case of Aggression. 
Draft Conventions, with Ck)mment, 
Prepared by the Research in Intor- 
national Law of the Harvard Law School. 

Hatechek =. Hatschek, Volkerrecht als System recht- 

. boh bedeutsamer Staataakte (1923). 

Hautefeuille =• Hautefeuille, Des droits ot des devoira des 
nations neutres en temps de guerre 

_ _ maritime, 2nd ed., 3 vols. ( 1868). 

HefEter « Heffter, Das europaische Vfilkerrecbt der 

„ , Gegenwart, 8tfa ed. by Geffcken (1888). 

Heilbom, R&Me - Heilbom, Reohte und Pflichten dor neu- 
tralen Staaten (1888). 

Heilbom, System ■> Heilborn, Das System des Vdlkerreohts 
entwickelt sue den volkeirechtUcben 
Begriffen (1896). 
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Hershey 

Higgins 

Hoijer 

Holland, Lectures = 

Holland, Prize 
Law 

Holland, Studies = 

Holland, War 
HoltzendorfE 

Hudson, Gases = 

Hudson, Legislation 

Hudson, Perma- 
nent Court 
Hurst 

Hyde 

Keith’s Wheaton = 

Kleen 

Klliber 

Kohler 

Kriegsbrauch 

Kxmz 

Land Warfare 


Hershey, The Essentials of International 
Public Law and Organisation, 2nd re- 
vised ed. (1927). 

Higgins, The Hague Peace Conferences 
(1909). 

Hoijer, La solution pacifique des litiges 
internationaux (1926). 

^ Holland, Lectures on International Law. 
Edited by T. A. Walker and W. L. 
Walker (1933). 

' Holland, A Manual of Naval Prize Law 
(1888). 

Holland, Studies in International Law 
(1898). 

Holland, The Laws of War on Land (1908). 

^ Holtzendorff, Handbuch des Volkerrechts, 
4 vols. (1885-1889). 

^ Hudson, Oases and Other Materials on 
International Law, 2nd ed. (1936). 

= Hudson, International Legislation, vols. i.- 
vi. (covering the years 1919-1934) (1931- 
1937). 

= Hudson, The Permanent Court of Inter- 
national Justice. A Treatise (1934). 

= Hurst and Bray, Eussian and Japanese 
Prize Cases, vol. i. (1912), vol. ii. (1913). 

= Hyde, International Law chiefly as inter- 
preted and applied by the United States, 
2 vols. (1922). 

= Wheaton’s Elements of International Law, 
sixth English ed. by A. Berriedale Keith, 
2 vols. (1929). 

= Kleen, Lois et usages de la neutralit4, 
2 vols. (1900). 

= Kliiber, Europaisches Volkerrecht, 2nd ed. 
by Morstadt (1851). 

= Kohler, Grundlagen des Volkerrechts (1918). 

= Kriegsbrauch im Landfcriege (1902). 

= Kunz, Kriegsrecht und Neutralitatsrecht 
(1935). 

= Edmonds and Oppenheim, Land Warfare. 
An Exposition of the Laws and Usages 
of War on Land for the Guidance of 
Officem of His Majesty’s Army (1912). 
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Lawrence, Essays 

Lawrence, War 

L6monon 

Liszt 

LI R 

L.N.T.S. 

Longuet 
Lorimer 
De Louter 

Maine 

Manning 


= Lawrence, The Principles of Internationa] 
Law, 7t.h ed. revised by P. H. Winfield 
(1923). 

= Lawrence, Essap on some Disputed Qaes- 
tionsof Modern International Law’ (1884). 
= Lawrence, War and Neutrality in the Far 
East, 2nd ed. (1904). 

= L4monon, La acconde conh'rencc de la 
paix (1908). 

Liszt, Das Volkerrecht, 12th ed. by 
Fleischniann (1925). 

Lloyd’s Reports of Prize Cas«‘8 (1914-1924), 
by A.spinall and De Hart. 

League of Nations Treaty !4*Ties, Publica- 
tion of Treaties and international En- 
gagements registered with the Secre- 
tariat of the ijeague. 

- Longuet, Le <lroit actuel de la guerre 

terrestre (1901). 

- Lorimer, The Institutes of international 

Law, 2 vols. (1883-1884). 

~ De Louter, Le droit international public 
positif, 2 vols., French translation of the 
Dutch original, 2 vols. (1920). 

Maine, International Ijaw, 2nd »!. (1894). 

- Manning, Commentaries on the l^aw of 

Nations, new ed. by Sheldon Amoa 


Martens 
Martens, Q. F, 


Martens, B. 
Martens, N.R. 
Martens, N.S. 
Martens, N.R.(1. 
Martens, N.R.Q. 
Martens, N.R.G. 
Martens, Causes 


(1876). 

Martens, Volkerrecht, German translation 
of the Russian original, 2 vols. (1883). 

G. F. Martens, Precis du Droit des Gens 
modeme de I’Europe, nouveilo 6d. par 
Verg6, 2 vols. (1868). 




2nd ser. 
3id ser. 


These are the abbreviated quo- 
(tations of the different parts of 
'Martens, Recueil de Traitds, which 
an in common use. 


M&rignhao 


Hai^ns, Causes otiibres da droit des 
gens, 2nd ed.. 6 vok (1868-1861). 

M4rignhac, Trait6 de ^it public inter- 
national, vol. i. (1906), vol, ii. (1907), 
vol iii*. (1912). 
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R.L {Paris) 


= M6rignliac et L6monon, Le droit des gens 
et la guerre de 1914-1918, 2 vols. (1921). 

= Meurer, Die Haager Friedenskonferenz, 
2 vols. (1905-1907). 

= Moore, A Digest of International Law, 
8 vols., Washington (1906). 

= Moore, History and Digest of the Arbitra- 
tions to which the United States have 
been a Party, 6 vols. (1898). 

= Moore, International Law and Some 
Current Illusions, and other Essaye 
(1924). 

= Nippold, Die zweite Haager Friedens- 
konferenz, 2 vols. (1908-1911). 

= Nys, Le droit international, 3 vols., 2nd 
ed. (1912). 

= Official Journal of the League of Nations. 

= Ortolan, Regies internationales et diplo- 
matie de la mer, 2 vols., 3rd ed. (1856). 

= Perels, Das internationale ofEenthche 
Seerecht der Gegenwart, 2nd ed. (1903). 

= Phillimore, Commentaries upon Inter- 
national Law, 4 vols., 3rd ed. (1879- 
1888). 

= Piedeli4vre, Pr6cis de droit international 
public, 2 vols. (1883-1895). 

= Pillet, Les lois actuelles de la guerre (1901). 

= Pistoye et Duverdy, TraitI des prises 
maritimes, 2 vols. (1854-1859). 

= Pradier-Fod4r4, Trait4 de droit inter- 
national public, 8 vols. (1885-1906). 

= Pufendorf, De Jure Naturae et Gentimn 
(1672). 

«= Reddie, Researches, Historical and Critical, 
in Maritime International Law,- 2 vols. 
(1844). 

» Revue g4n4rale de droit international 
public. 
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•= Revue de droit international et de 14gis- 
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Revue de drmt international. 
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CHAPTER I 


AMICABLE SETTLEMENT OF STATE DIFFERENCES 

I 

STATE DIEEEBENOES AND THEIR AMICABLE SETTLE- 
MENT IN GENERAL 

Hershey, No. 304 — Ullmann, §§ 148-150 — Bulmerincq in Holtzeridorffy iv. 
pp. 6-12— Heffter, §§ 105-107— Rivier, ii. § 57— EauchiUe, §§ 930-930(1)— 

Despagnet, No. 469 — Pradier-Fo<i6r6, vi. Nos. 2680-2683 — Calvo, iii. 

§§ 1670-1671 — Fiore, ii. Nos. 1192-1198, and Code, No. 1251 — De Louter, 
ii. pp. 101-109 — Hyde, ii. §§ 662-586 — Fenwick, pp. 399-419 — Lauterpacht, 

The Function of Law, passim — ^Wagner, Zur Lehre von den Streiterledi- 
gungamitteln des VolherrechU (1900) — Annuaire, xxix. (1922) pp. 23-68, 

. and pp. 268, 259 — ^T. W. Balch, Legal and Political Questiona between 
Nations (1924) — Coreti, La tutela giuridica degli interessi irdernazionali 
(1929) — Dotremont, U arbitrage international et le Gonseil de la SocUU des 
Nations (1929), pp. 293-336 — ^Morgenthan, La notion du ^ politique^ et la 
tMorie des diffdrends internationaux (1933) — Bluhdorn, Mnfilhrung in das 
angewandte Vblkerrecht (1934), pp. 186-243 — Gihl, International Legislation 
(1937), pp. 77-146 — Schindler, Die Schiedsgerichtsbarkeit seit 1914 (1938), 
pp. 66-121— Verzijl in B./., 3rd ser., yi. (1926) pp. 732-769— Oh. de 
Visacher, ibid., ix. (1928) pp. 68-87 — ^Fischer Williams in International 
Affairs, vii. (1928) pp 94-120 — Deoencito-Ferrandi^re in P.G., xxxvi. 

(1929) pp. 416-461, and xli. (1934) pp. 148-178 — Brierly in Problems of 
Peace, iii. (1929) pp. 278-298, and iv. (1930) pp. 39-69 — ^the samo in Journal 
of the British Institute of International Affairs (1926), pp. 227-241, in Cornell 
Law Quarterly, xiii. (1928) pp. 397 et seq., and in Virginia Law Review 
(1930), pp. 637-646 — Guggenheim in Z.d.R., xi. (1931) pp. 666-678 — 

Salvioli in Hague Recueil, 1933 (iv.), pp. 133-139 — Kolsen in Z.d,R., xii, 

(1932) pp. 671-608, and in R.I,, 3rd ser., xv. (1934) pp. 5-24. Bruns in 
^.6. K., ix. (1939) pp. 627-646. And see bibliography on p. 6 (n.), ^ 

§ 1. International diflferenoes can arise from a variety of Legil and 
grounds. They are generally divided into legal and political. 

Legal differences are those in which the parties to the national 
dispute base their respective claims and colfcentions onJS' 
grounds recognised by International Law."^ All other con- 
troversies are usually referred to as political or as conflicts 

8 



4 AMICABLE SETTLEMENT OP STATE DIPPEBENCES [§ 1 

of interests. . This distinction is, for some purposes,^ 
theoretically correct and of practical importance. But it 
is controversial whether it can properly be resorted to in 


The distiaotion between legal and 
political disputes is usually referred 
to also as the distinction between 
justiciable and non- justiciable dis- 
pu^, or between disputes as to rights 
and conflicts of interests. It has now 
become part of positive International 
as embodied in various instru- 
ments of pacific settlement. It formed 
part of the great number of arbitra- 
treaties concluded before the 
Vvorld War and incorporating the 
1 Arbitration Treaty of 
between Great Britain and 
trance, in which it was agreed to 
submit to arbitration disputes of a 
legal nature or relating to the inter- 
of treaties ’ (see below, 

§ It is now embodied, at least 
in the Optional Clause of 
^icle 36 of the Statute of the Court 
(see below, § 25ae), in the General 
Act for the Pacific Settlement of 
~?^^fl'tional Disputes (see below, 

8 and in most other treaties of 
pacific settlement. For a survey of 
^ese treaties see Lauterpaoht, The 
J! lotion of Law, pp. 29-42. 

Ihe distinction netween the two 
principal categories of disputes can 
be and has been understood in at least 
three meanings : (1) It may be based 
on the view that some disputes are 
poutroal or non-justioiable because 
ow^ to the defective development 
Intentional Law they cannot bo 
by eristing' rules of law; 
It may be grounded in the opinion 
ybat certain disputes are ‘ political ’ 
inasmuch as they affect so vitally the 
maependenoe and sovereignty of 
otates as to render unsuitable a deoi- 
exclusively on legal con-' 
^aerations ; ($) it may have refer- 
ence to the attitude of the party 
putting forward a claim ca: a defence. 
Acoot^ng to the last test only those 
^^Pntes are ‘legal* in which the 
admittedly base their claim or 
A^enoe on existing law, while dis- 
pu^ which are admittedly concerned 
a claim fo^ change in the law are 
to^%onfli 0 ts of interests,’ 
« w ®^-®bch pslitical and non-justioi- 
fo < 1 * , ^ bhat a dispute which 

m legal * or ‘ justiciable ’ by virtue of 


one test may be * political * by refer- 
ence to any of the other tests. 

There is a growing disposition to 
admit that the first of these tests is 
unscientific ; that it is contrary to the 
fimdamental legal principle which 
forbids the judge to refuse to give a 
decision on the ground of alleged 
absence of law ; that it is not in keep- 
ing with the practically unlimited 
terms of Article 38 of the Statute of 
the Permanent Court of International 
Justice (see below, § 26oe) ; and 
that it is refuted by the experience 
of international judicial settlement, 
which shows no instance of refusal 
of adjudication on the ground that 
there were no legal rules available, 
^milarly, the test based on the relative 
importance of the controversy, even 
when coupled with the conferment 
upon the tribunal of the power to 
determine whether a dispute is ‘ im- 
portant,’ is now increasingly con- 
sidered as unsuitable for determinn^ 
the obligation of judicial settlement in 
any particular case. The third, which 
is purely subjective and regards the 
attitude of the parties as the decisive 
factor, has a great number of adher- 
ents and finds support in the language 
of the General Act and of numerous 
other instruments. 

It cannot be denied that the re- 
lations of States show situations in 
wbiob States openly or impliedly 
demand a change in the existing law, 
and that international society ought 
to provide for mote effective^ means 
than exist at present ttf oope with oon- 
fiiots of this desoription. But the test 
based on the possibility of such claims 
being put forward cannot be used ^ a 
basis of the distinction between ‘ jus- 
ticiable’ and ‘non-justioiable* dis- 
putes in instruments providing for 
obligatory settlement mthout hw^y 
destroying the object which they are 
believed to pursue. The ademtion of 
that test wemd mean, ifder ma, that 
in each case of a controversy as to 
whether a dispute is covered by the 
undertaking of obligatory judi<M 
settlement, the of the in- 

terested party, and not the oontwat 
of the treaty, would be deoiilve fmf 
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§ 2 ] 


treaties of obligatory pacific settlement for the purpose of 
determining which disputes are and which are not included 
in the obligation of submission to binding judicial or 
arbitral procedure. 

§ 2. Claims for the change of existing law cannot usefully Inter- 
be the object of a binding decision by virtue of an obligation 
undertaken in advance. But the methods of dealing with exolu- 
disputes of this nature may be the subject of obligations 


answering the question whether the 
obligation of the treaty applies to the 
particular dispute. This would mean 
in fact a denial of the duty of obli- 
gatory judicial settlement.. 

Although the distinction, in treaties 
of obligatory judicial settlement, be- 
tween disputes which are and disputes 
which are not covered by that duty, is 
firmly embedded in existing treaties, 
that fact is by no means decisive 
for the appreciation of the juridical 
value of the traditional distinction 
as part of instruments providing 
for obligatory settlement of disputes. 
The various forms of the distinction 
between legal and political (or justi- 
ciable and non-justiciable) disputes 
may be of interest for the student of 
the political and historical aspects of 
international relations ; they may be 
useful in drawing attention to the 
necessity of providing means for ad- 
justing International Law to changes 
in international conditions ; and they 
may be of value for intimating to 
statesmen and writers which disputes 
ought, by specific reservations, to be 
exempted from the purview of the 
"•^'duty of obligatoiy judicial settlement. 
The . object which that distinction 
cannot possibly fulfil is to provide a 
test of whether a particular dispute 
is in an existing treaty covered* by 
the duty of obligatory judicial settle- 
inent. This means that the distinc- 
tion in question cannot with any 
degree of usefulness form part of 
treaties of obligatory judicial settle- 
ment. On the other hand, its effect 
has been to introduce an element of 
dismtegration into the obligation 
which these instruments profess to 
contain. 

It will be noted that, as shown by 
a number of treaties (see below, § 25q/), 
the s^urin^ of the procedure of con- 
ciliation is in no way dependent upon 


the adoption of the traditional dis- 
tinction. 


with 

Legal Dif- 
ferences, 


In addition to the literature at the 
beginning of § 1, the following selec- 
tion is submitted from the vast 
literature on the subject : Lorimer 
in Balch’s Intermtional Oourts of 
Arbitration (1874), pp. 28-38 ; West- 
lake, i. pp. 350-368 ; Hyde, ii. §§ 560- 
661 ; Barandon, pp. 202-207 ; Lam- 
masoh, Rechiahraft intemationaler 
Schiedssprilche (1913), pp. 43-49 ; 
Strisower, Der Krieg %nd die V^lher- 
rechtaordnung (1919), pp. 66-68 ; 
Brown, Int&mationcd Society (1923), 
chap, vii., and in A.J., xv. (1922) 
pp. 254-259 ; Fischer Williams, Chap- 
tera on Current International Law and 
the League ofNationa (1929), pp. 34-67; 
the same. International Change and 
International Peace (1932), and in 
A.J., XV. (1932) pp. 31-36; Lauter- 
pacht in Hague Mecueil, 1930 (iv.), 
pp. 499-653, and in B.T., 1930, pp. 
134-157 ; Morgenthau, Lie intema- 
tionale Rechtapflege (1929), pp. 37-98 ; 
Schindler in Hague Recueil, 1928 (v.), 
pp. 264-279, 1933 (iv.), up. 280-286, 
and the same. Lie Schiedagerichtabar- 
heit aeit 1914 (1938), pp. 62418; 
Guggenheim, The World Criaia {Gen- 
eva Institute of International Judies, 
1938), pp. 200-226 ; A*S. Proceedinga^ 
1916, pp. 78-96; 1924, pp. 44-83; 
Annuaire, xxix. (1922) pp. 23-68, 268, 
269 ; xxxiii, (2) (1927) pp. 669-833 ; 
XXXV. (1) (1929) pp. 467-498, and 
XXXV. (2) (1929) pp. 170-183 ; C^t- 
berg in B.L, 3rd ser., vi. (1926) pp. 
166-166; Mulder, iUd,^ vii. (1926) 
pp. 665-676 ; Hoetie, ibid,, ix. (1928) 
pp. 265-281; Brunsinj0.6*.F’.,i. (1929) 
pp. 26-31 ; Whitten and Brewer in 
A.J., XXV. (1931) pp. 445-468; Rund- 
stein in JS./., 3rd ser., xv. (1934) pp. 
377-415 ; Gihl in Acia ScandiTumca, 
viii. (1937) pp. 67-107. 
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6 AMICABLE SETTLEMENT OF STATE DIFPEEENOES [§ 3 

undertaken in treaties of pacific settlement or in genera] 
instruments providing for remedial or legislative action oi 
the organs of the international community. As such they 
properly fall within the purview of International Law. 

I § 3. Political and legal differences can be settled either 
by amicable or by compulsive means. Before the establish- 
ment of the League of Nations Jihere were four kinds of 
amicable ^eans — ^namely, negotiation,^tween the p^ies, 
good offices of third parties, mediation, and arbitration. 
And there were^four kinds^f compulsive n^ns — ^namely, 
retorsion, reprisals, blockade, and intervention of thicd 
States, v^o State is entitled to make use of compulsive 
means before negotiation has been tried, but there is (apart 
from the Covenant of the League of Nations or some other 
international obligation) no legal duty to have recourse to 
good offices or mediation of third States, or arbitration.^ 
However, already before the World War, States frequently 
bound themselves to submit disputes to binding arbitral 
settlement. They did so either in general arbitration 
treaties or through the so-called Compromise Clause,® 
which stipulates that any differences arising between them 
with regard to matters regulated by the treaties concerned, 
or their interpretation, shall be settled through arbitration. 
After the World War, the Powers, anxious ‘ to achieve 
international peace and security by the acceptance of 
obligations not to resort to war,’ adopted in the Covenant 
of the League of Nations three new mea^ of settling 
international disputes. They were : inquiry and report by 
the Council of the League, mquiry and report by the 
Assembly, and a judgment oMhe Permanent International 
Court of Justice.® Moreover, the members of the League 
have undertaken that they wiU not go to war ■without^ 
attempting to reach a settlement in the manner laid down 
by the Covenant. Most States have now undertaken wide 
obligations in the sphere of compulsory judicial settlement. 


^ Except in the case of contract 
debts claimed from the Government 
of one country by the Government of 
another country as being due to its 
nationals. See Hague Convention 


above, vol, i. § 136 ; and below, 
§ 19 . 

® See above, vol. i. § 663. 

* See below, §§ 2$<sb-'25ag^ 
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The majority of them are bound by the obligations of the 
so-called Optional Clause of the Statute of the Permanent 
Court of International Justice ^ and even more compre- 
hensive commitments.^ But these instruments do not sub- 
stantially affect the rule, expressly affirmed by the Per- 
manent Court,® that no universal international legal duty 
as yet exists for States to settle their differences through 
arbitration or judicial process.*-. 



NEGOTIATION 


Twiss, ii. § 4 — Lawrence, § 220 — ^Moore, vii. § 1064 — ^Taylor, §§ 359-360 — 
Heffter, § 107 — Bulmerincq in Holtzendorjf, iv. pp. 13-17 — Ullmann, § 151 
— ^Tauchille, §§ 931-932 — ^Lespagnet, Nos. 470 and 477 — ^Pradier-Fod4r6, 
vi. Nos. 2584-2587 — ^Bivier, ii. § 57 — Calvo, iii. §§ 1672-1680 — ^Martens, ii. 
§ 103 — ^Nys, ii. pp. 539-542 — Hyde, ii. § 552 — Bolin, §§ 54-56 — ^Hoijet, 
pp. 2-25 — ^Fenwiok, pp. 405, 406 — Stowell, pp. 391-400 — ^Kaasik in B./., 
3rd ser., xiv. (1933) pp. 89-95. 


§ 4. The simplest means of settling State differences, and In wh*t 
that to which States as a rule resort before they make use 
of other means, is negotiation. Indeed, the great majority sists. 
of treaties of pacific settlement recognise it as the first step 
towards the settlement of international disputes. It con- 
sists in such acts of intercourse between the parties as are 
initiated and directed for the pmrpose of effecting an under- 
standing, and thereby amicably settling the difference that 
has arisen between them.® Thus, for instance, a conference 


of diplomatic representatives,® or even of the heads of the 


1 See below, § 25a6. 

® See below, § 25fly. 

* See below, § 12 ; and see Series A, 
No. 2, p. 16. 

* See on compulsive settlement as 
between members of the League, 
below, § 52a. 

® See above, vol. i. §§477-482, 
where the international transaction 
of negotiation in general is discussed. 
J^'ote also the Mavr<ymmoiitis PoUestirie 
Concessions case, Series A, 

No. 2, pp. 13-15 and 61-65, and Judge 
Moore’s definition of negotiation at 
pp. 62-63. And see Feinberg, La 


juridiction de la Cour Permanence de 
Justice Internationale dans U s^sUme 
des Mandats (1930), pp. 114-121. 
Most treaties make a failure to settle 
a dispute by negotiation a condition 
precedent to arbitration or Judicial 
settlement. The Permanent Court 
has, however, rejected the view that 
the requirements of n^tiations must 
be regarded as implied in all clauses 
conferring jurisdiction upon it : 
P.C.I.J., Series A, No. 6 (Germany v. 
Poland), p. 14, See also Series C, 
No. 9 (i.), pp. 32, 60, 74. 

• See Stowell, pp. 397-400* 
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States at variance, may be arranged, for the purpose of 
discussing the differences and preparing the basis for an 
understanding. The existence of the League of Nations 
with numerous periodical or specially convened meetings 
of its organs provides a convenient means for such dis- 
cussion. — 

Ascertain-/ § 6. One of the commonest obstacles preventing the 
Pacts”* /successful settlement of a dispute by means of negotiation 
I is the difficulty of ascertaining the precise facts which have 
given rise to the dispute. Herein lies the value of bodies 
such as the International Commissions of Inquiry under 
Hague Convention I., or the Permanent Commissions of 
Inquiry under the so-called Bryan ‘ cooling-off ’ Treaties. 
It is convenient to deal with these Commissions of Inquiry 
in Section IV., devoted to Conciliation. 

Efieot of § 6. The effect of negotiation may be to make it apparent 
that the parties caimot come to an amicable understanding 
at aU. But frequently the effect is that one of the parties 
acknowledges the claims of the other party. Again, on 
J occasions, negotiation results in a party, although it does 
not acknowledge its opponent’s alleged rights, waiving its 
own rights for the sake of peace. And, lastly, the effect of 
negotiation may be a compromise.’- 
CoDBulta- § 6a. A number of treaties provide for consultation among 
the contracting parties. Thus in Article VII. of the Nine- 
Power Treaty of February 6, 1922, concerning China, the 
parties agreed that ‘ whenever a situation arises which in 
the opinion of any one of them involves the application of 
the stipulations of the present Treaty, and renders desir- 
able discussion of such application, there shall be full and 
frank communication between the Contracting Parties con- 
cerned.’ ® Similar provisions for consultation, although not 
altogether unknown before the World War,® became more 


^ See Hill, The FtUtUc IiniermUonal 
ConfermcQ (1929), pp. 206-218, 222. 

* Hudson, Legisliaion^ ii. p. 827. 
Xn rdiaackce on that j^iole B^gium 
oonvened in October 1937 the 
Brnsa^ Ckmferenoe to deal with the 
situation resulting Irom the invai^n 
of dyna5 hy Japan. The letter. 


althot^ a history to the Treaty, 
refused to att^d. See DocvmenUf 
1937, p. 703. And see ibid,, pp. 709- 
766, for the documents relating to the 
Brussels Conf ermioe. 

* For some examjdes see Kunz in 
Friedenmmrte, 39 (1939), p. 22. 
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§7] 


frequent in the period preceding the war with Germany in 
1939.^ Their legal effect is not clear. These undertakings 
occasionally refer to consultation as a means of framing a 
common policy or attitude irrespective of any existing 
controversy between the parties. In so far as they are 
intended to facilitate the settlement of disputes between 
them, the legal effect of such provisions is indistinguishable 
from that resulting from the obligation to enter into negotia- 
tions. In general, it seems doubtful whether, having regard 
to their wording, provisions as to consultation are calculated 
to create rights and duties which are, in law, capable of 
influencing conduct.^ 


Ill 


GOOD OFFICES AND MEDIATION 


Phillimore, iii. §§ 3-5 — ^Twiss, ii. § 7 — ^Lawrence, § 220 — ^Moore, vii. §§ 1065-1068 
—Hershey, Nos. 306-308—Taylor, §§ 369-360— Bluntschli, §§ 483-487— 
HefEter, §§ 107-108 — Bulmerinoq in Holtzendorff, iv. pp, 17-30— UUmann, 
§§ 162-163 — ^Fauchille, §§ 932 (l)-943^ — Despagnet, Nos. 471-476 — Pradier- 
. Fod^re, vi. Nos. 2688-2693 — M4rignhao, i. pp. 429-447 — ^Rivier, ii. § 68 — 
Nys, ii. pp. 643-646 — Cairo, iii. §§ 1682-1706 — ^Fiore, ii. Nos. 1199-1201, 
and Code, Nos. 1263-1267 — ^Martens, ii. § 103 — ^Hoijer, pp. 26-79 — 
Cruoliaga, §§ 669-686 — ^Rolin, §§ 67-60 — ^Hyde, ii. §§ 663-666 — ^Fenwick, 
pp. 400-403 — Stowell, pp. 604-609 — ^Keith’s Wheaton, pp. 661-664 — ^Hol3s> 
The Peace Conference at The Hague (1900)/ pp. 176-203 — Zamfiresoo, De la 
mddiation (1911) — ^Lammasch, Die Idkre non der SchiedegerichtsbarheU 
(1914), pp. 11-23— Melville, VermiUlung und gvie Dienste (1920)-— 
Schucking, Das vdlJcerreckUiche Institvi der Vermitdung (1923), pp. 1-6S— 
Politis in B.G., xvii. (1910) pp. 136-163— Siberfc, ibid., ad. (1933) pp. 666-668. 
See also the literature referred to at the beginning of § 11a. 


§ 7. When parties are not inclined to settle their dififerenoes OooMtcmi 
by negotiation, or when they have negotiated without 


^ Vox instance, in the Pan-Ameri- 
can Conventions referred to below, 
p. 16 ; in Article 2 of the Pact of the 
Balkan Entente of February 1934 
(Hudson, Legislation, vi. p. 636) ; 
and in the ill-fated Anglo-German 
Declaration of Munich of September 
30, 1938, in which the representatives 
of the two countries * resolved that 
the method of consultation be 


aTi»d i Medt* 

the method adopted to deal with any atkrsu 
other q^uestions fi.e. in addition to the 
Czecho-Slovak settlement] that may 
concern our two oountdea* See 
Schindler, Die Sehied^mchtsbarhsik 
seit 1914 (193$), pp. 201-^. 

* For a symposium on Oonsultatioa 
see FriedermomiSy 39 (1939), pp. 1-63. 

See also Antelo, La iecn*oa cons^ 
tcBtiva en si J[>mcko CknUs (1938). 
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effecting an understanding, a third State ^ may be able to 
procure a settlement through its good offices or its media- 
tion. Such assistance may have been asked for by one or 
both of the parties at varia nce, or it may have been spon- 
taneously offeredT SoUective mediation is also possible, 
several States ® acting at the same time as mediators. Thus 
the protracted war between Bolivia and Paraguay was 
brought to a conclusion largely owing to the joint mediation 
of Argentina, Brazil, Chile, the United States, Peru and 
Uruguay between 1935 and 1937.®- — — 

I § 8. As a rule, a third State has no duty to offer its good 
offices or mediation, or to respond to a request from con- 
flicting States for this service, nor is it, as a rule, the duty 
* of conflicting parties themselves to ask or to accept a third 
State’s good offices and mediation. But by special treaty 
. such a duty may be created.* Articles 1 1 and 15 of the 
Covenant of the League ® constitute a treaty obligation of 
this nature...- — 

§ 9. A theoretical distinction exists between good offices 
and mediation. The difference between them is that, 
whereas good offices consist in various kinds of action tending 
to can negotiations between the conflicting States into 
existence, mediation consists in direct conduct of negotia- 
tions between the parties at issue on the basis of proposals 
made by the mediator. However, diplomatic practice and 
treaties do not always distinguish between good offices and 
mediation. 

§ 10. The Hague Convention for the Pacific Settlement 
. of International Disputes ® endeavoured (in Articles 2-8) 


1 Or, it may be added, a citizen 
thereof. Thus the Inter-American 
Treaty on Good Offices and Media- 
tion, signed on December 23, 1936, 
provided that when a controversy 
oaxmot be settled by ordinary diplo- 
matic means the parties may have 
recourse to the good offices and 
mediation of an eminent citizen of 
another American country, preferably 
chosen from a list prepared in accord- 
ance with the provisions of the Treaty: 
DoeurnentSf 1^36, p. 586. 

* Or the League of Nations, see 
below, §§ 255-2%. 


® Bor details see Toynbee, Survey, 
1936, pp. 847-872,andjDoc?iTn6n<s,1936, 
pp. 538-554. As to the part plaj^ by 
the League see below, p. 88. 

* See, c.gr., Article S of the Peace 
Treaty of Paris of March 30, 1856, 
between Austria, Prance, Great 
Britain, Prussia, Bussia, Sardinia, 
and Turkey. also § 10, below, 
as to the Hague Convention. 

® See below, §§ 255-25c. 

® See Meurer, i. pp, 104-129; 
Iitoonon, pp. 69-73 ; Wehberg, 
K<mmentar, pp. 10-21 ; Scott, Ooft- 
ferertcee, pp. 256-266, 
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to induce the signatory Powers to have recourse^ -hiore,, 
frequently than heretofore to good offices and mediation. - 
(1) These Articles made it clear that States which are 
strangers to a dispute had a right to offer good offices or 
mediation, and that the exercise of this right must not be 
regarded as an unfriendly act. (2) Good offices and media- 
tion had exclusively the character of advice, and never had 
binding force (Article 6). (3) The acceptance of mediation 
was not (Article 7) to have the effect of interrupting, delay- 
ing, or hindering mobilisation or other preparatory measures^ 
for war, or of interrupting military operations when war 
has broken out before the acceptance of mediation, unless 
there should be an agreement to the contrary.^ 

§ 11. The value of good offices and mediation for the' 
amicable settlement of international conflicts, be it before 
or after the parties have appealed to arms, cannot be over- > 
estimated. The Hague Convention greatly enhanced the ' 
value of such assistance by giving third States a legal right 
to tender it.^ The Dogger Bank incident of 1904 may be 
quoted as a case in which probable war was averted in this 
way, for it was through the mediation of France that Great 
Britain and Russia agreed upon the establishment of an 
International Commission of Inquiry The good offices of 
the President of the United States of America were the 
means of bringing a war to an end by inducing Russia and 
Japan, in August 1906, to open the negotiations which led 
to the conclusion of the Peace of Portsmouth on September 
5, 1905. Nowadays the importance of these means of 
settlement of international differences is even greater than 
in the past. The outbreak of war is in the circumstances 
and conditions of our times no longer a matter of indifference 
to all except the belligerent States. After the World War, 
this truth found expression in the Covenant of the League 


^ These provisions of the Hague 
Convention nave not been supex^eded 
by subsequent and wider undertak- 
wgs. Thus the Far Bastern Advisory 
Committee constituted by the League 
in connection with the dispute be- 
tween China and Japan held in 1937 
that there were applicable to the 


dispute, among otherSj^ the various 
provisions of Hague Convention No. 
I. : DocumerUa, 1937, p. 692. 

® See the important oases of media** 
tion discussed by Calvo, Hu §§ 1684- 
1700, and Pauchille, g 936-942 (10). 

» See below, § lib (n.). 
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of Nations, ■which, has devised new means for settling inter- 
national disputes, and which, in Article 11, has conferred 
upon every member of the League the right to initiate 
collective mediation by the League as a whole.^ 


IV 

CONCILIATION 

FauchiUe, §§ 970 (6)-970 (16), 970 (64)-970 (66)— Suarez, §§ 329-330— Liszt, 
§ 62 — Schficking und W^berg, pp. 606-607 — ^Barandon, pp. 143-163, 167- 
171, 177-183 — ^Hudson, Permart^rd Court, pp. 30-34 — ^Lauterpacht, TM 
Function of Law, pp. 260-269 — Hoijer, pp. 79-100 — Hyde, ii, §§ 567-668— 
Gamer, Develo^rmnta, pp. 626-688 — ^Lammasob, Das Vdlkerrecht nach dem 
Kriege (1917), pp. 196-203 — Bryce, International Relations (1922), pp. 226- 
234 — Scbiicking, Das volkerrecMliche Institut der Vermittlung (1923) — Brown, 
Jja conciliation intemationale (1926) — ^Le Gouz de Saint-Seine, La conciliation 
irUemaiioruile (1930) — ^Habiobt, Post-War Treaties for the Pacific Settlement 
of Intematioruzl Disputes (1931), pp. 1001-1034 — ^Hill, IrUermtiorutl Com- 
missions of Inquiry and Conciliation (International Conciliation Bampblet 
No. 278, March 1932) — ^Vulcan, La conciliation dans le droit international 
actuel (1932) — ^Efremoff, Lea traiUs irUernationaux de conciliation, 3 vols. 
(1932) — ^the same in Z.F., xv. (1930) pp. 368-386, in Hague Recueil, 1927 
(iii.), pp. 6-147, ibid,, 69 (1937) (i.), pp. 103-212, and in R,L, 3rd ser., vi. 
(1926) pp. 876-896 — ^hindler. Die Schiedsgerichtsbarkeit sett 1914 (1938), 
pp. 176-196, and in B,I,, 3rd ser., vi. (1926) pp. 816-876 — Gk>rg6, ibid,, vii. 
(1926) pp. 633-676, and viii. (1927) pp. 68-106 — ^Rostworowski in Annuaire, 
xxxiii. (2) (1927) pp. 836-874 — ^fi^kowski in R,0,, xxxiv. (1927) pp. 273- 
308— Ch. de Visacber in R,I„ 3rd ser., vii. (1928) pp. 33-81, 243-262— 
Rnegger, ibid., x. (1929) pp. 91-108— Hyde in B.Y,, 1929, pp. 96-110, and 
in A,S, Proceedings (1929), pp. 144-167 — ^Revel in R.Q,, xxxviii. (1951) 
pp. 664-607 — Bellq[mst in A,J., xxvi. (1932) pp. 70-86 — ^Montagne in 
R.I. {Paris), 22 (1938), pp. 60-104. And see tbe literature at tbe beginning 
of § 25ah, 

§ 11a. Conciliation is the process of settling a dispute by 
referring it to a commission of persons whose task it is to 
elucidate the facts and (usually after hearing the parties 
and endeavouring to bring them to an agreement) to make 
a report containing proposals for a settlement, but not 
having the binding character of an award or judgment. 

Historically, conciliation may be regarded as a develop- 
ment out of the International Commissions of In quiry and 
the Permanent Commissions of the so-called Bryan ^ cooling- 

^ See below, §§ 2&b-25g, 
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off’ treaties, whicli we are about to discuss. Conciliation 
stands half-way between, on the one hand, the process of 
reference to one of these Comnaissions, and, on the other, 
the processes of arbitration and judicial settlement, which we 
shall discuss later. It differs from Commissions of Inquiry 
in that their main object is the elucidation of the facts, in 
the hope that, once that difficulty has been overcome, the 
parties will of their own accord be able to settle the dispute ; 
whereas the main object of conciliation is to enlist the active 
services of a commission of persons in bringing the parties 
to an agreement. It differs from arbitration and judicial 
settlement in that under conciliation the parties are under 
no legal obligation to adopt the proposals for a settlement 
which are suggested to them ; whereas a legal obligation 
exists to comply with the award or judgment of a duly 
constituted tribunal.' — 

It is also desirable to distinguish conciliation from media- 
tion by confining the term ‘ mediation ’ to cases where a 
third State endeavours to bring the parties together by 
conducting negotiations between them, and the term 
‘ conciliation ’ to cases where the parties have referred the 
dispute to a body of persons primarily for the purpose of 
an impartial ascertainment of the facts and a suggestion of 
the appropriate lines of a settlement. 

§ 116. The contracting Powers of the Hague Convention Inter- 
for the Pacific Settlement of International Disputes recom- 
mended (Article 9 of that Convention) that in the case of sions of 
disputes arising out of differences of opinion on points of 
fact and involving neither honour nor vital interests, which 
the parties could not settle by diplomatic negotiation, they 
should, so far as circumstances allowed, institute an Inter- 
national Commission of Inquiry ^ to elucidate the facts 
underlying the difference by an impartial and conscientious 
investigation. The Convention of 1899 had only six articles 


^ See Herr, Die UnUrawihuiigS’- 
hommisawTiem der Eaager Friedena- 
honfereTiaen (1911) ; Meurer, i. pp. 129- 
166; Higgins, pp. 167-170; Umonon, 
pp. 73-94 ; Wehberg, Kofn/mentar, 
pp, 21-46; Nippold, i pp. 23-36; 


Scott, OonfereTWea, pp. 266-273 ; 
Politisin jdx. (1912) pp. 149-188; 
Lammasch, Die Ledvre von 8chied$» 
gerichisbarheit (1914), pp. 224-239: 
Hudson, PermaneTU C<Ji, pp. 30^. 
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(9-14) on the subject. The Second Conference of 1907, 
profiting by the experience gained by the Commission of 
Inquiry in the Dogger Bank ^ case, the first occasion on 
which a Commission of Inquiry was set up, remodelled the 
institution.^ The duty of the Commission is to investigate 
the circumstances of the case, and issue a report ‘ limited 
to a statement of facts ’ and having in no way ‘ the character 
of an award ’ ; the parties are free as to the effect to be 
given to it. These stipulations are still in force as between 
the parties to Hague Convention I., and have also been used 
as a model in drafting some of the recent conciliation treaties 
which we discuss below.* 


Bryan 
Perma- 
nent Com- 
missions 
of In- 
quiry. 


§ lie. Different from these International Commissions, 
but inspired by the idea underlying them, are the Per- 
manent Commissions of Inquiry constituted for differences 


1 On October 21, 1904, during the 
Busso-Japanese War, the Bussian 
Baltic fleet, which was on its way to 
the Far East, fired into the Hull* 
fishing fleet ofi the Dogger Bank in 
the North Sea, whereby two fisher- 
men were killed and considerable 
damage was done to several trawlers. 
Great Britain demanded from Bussia, 
not only an apology and ample 
damages, but also severe punishment 
of the officer responsible for the out- 
rage. As Bussia maintained that 
the firing was caused by the approach 
of some Japanese torpedo-boats, and 
that she could therefore not punish 
the officer in command, the parties 
agreed upon the establishment of an 
International Commission of Inquiry. 
This commission was charged, not 
only to ascertain the facta of the in- 
cident, but also to pronounce an 
opinion concerning the responsibility 
for the incident, • and the degree of 
blame attaching to the responsible 
persons. The commission consisted 
of five naval officers of high rank 
—one British, one Bussian, one 
American, one French, and one 
Austrian — and sat at Paris in Feb- 
ruary 1906. The report of the com- 
mission stated that no torpedo-boats 
had been present, that the opening 
of fire on the part of the Baltic fleet 
was not justifiable, that Admiral 
Bostjestvensky, the conomander of 


the Baltic fleet, was responsible for 
the incident, but that these facts were 
* not of a nature to cast any discredit 
upon the military qualities or the 
humanity of Admiral Bostjestvensky 
or of the personnel of his sq[uadron.’ 
In consequence of the last part of this 
report, Great Britain could not insist 
upon punishment of the responsible 
Bussian admiral, but Bussia paid a 
sum of £66,000 to indemnify the 
victims of the incident and the 
families of the two dead fishermen. 
See Martens, N.KO,, 2nd ser., 
zxxiii. pp. 641-716 ; Lammasch, Die 
Lehre von d^r SckiedsgerichtsbarhU 
(1914), pp. 236-239. 

For other instances of a Commis- 
sion of Inq^uiry set up by special 
treaty see the case of the Tavignano 
and other French vessels in connec- 
tion with the detention of, and firing 
upon, these vessels by Italian forces 
in the course of the war with Turkey 
in 1912 (see Scott, Hague Cowrt 
Reports, 1st ser. (1916), pp. 413, 
616), and the case of the Dutch ship 
Tubantia torpedoed in March 1916 
by a German submarine, upon which 
the commission reported on February 
27, 1922 : see A J., xvi. (1922) pp. 
486-492; and Scott, Hague Court 
Reports, 2nd ser. (1932), p. 136, 

® See Articles 9-36 of the Convene 
tion. 
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between the United States of America and a great number 
of foreign States ^ by the series of so-called Bryan Arbitra- 
tion Treaties signed at Washington in the autumn of 1914. 
These treaties were not all identical, but had the following 
features in common : 

The High Contracting Parties agree to refer all disputes 
which diplomatic methods have failed to adjust to a Per- 
manent International Commission for investigation and 
report, and they agree not to begin hostilities before the 
report is submitted. The Permanent Commissions are to 
be composed of five members ; each of the parties choosing 
one of its own subjects and one citizen of some third country, 
and the fifth member, also a subject of a third State, being 
chosen by common agreement between the two parties. 
The Commission may, by unanimous agreement, offer its 
services in a dispute even before the parties are compelled 
by failure of diplomatic negotiation to resort to it. Its 
report has to be completed within one year, xmless the 
parties limit or extend the time by mutual agreement. 
The parties, having received the report, are to be at liberty 
to take such action as they may think fit. 

All these treaties were concluded for a period of five years ; 
they were, however, to continue in force at the end of that 
time until twelve months after one of the parties had given 
notice of withdrawal. Most of them are still in operation.^ 


1 See above, vol. i, § 50, and A.J., 
vii. (1913) p. 823, viii. (1914) p. 566, 
and ix. (1916) pp. 196 and 494. The 
treaty with Great Britain was signed 
on September 16, 1914 (Treaty Series 
(1914), No. 16, Cmd. 7714), and ratified 
on November 10, 1914. See also 
Schiioking, Vermitthing, pp. 123-152 ; 
Hyde, ii. § 668 ; Scherer, Das Ver- 
gleidftsverfcDiren (1928). 

The Bryan Arbitration Treaties arc 
printed in Treaties for the Aivarvce- 
mmt of Peace negotiated by the Eon. 
W. J. Bryan (1920) (Carnegie Endow- 
ment for International Peace, with 
an introduction by J. B. Scott). 

® A somewhat different Inter- 
national Commission was agreed upon 
by Argentina, Brazil, and Chile, by 
the Treaty of Buenos Ayres of May 25, 
1915. See the text of the treaty in 


Alvarez, Cfrande guerre^ p. 68, and 
i2.G., xxii. (1915) p. 476. At the fifth 
Pan-American Conference, hold at 
Santiago in March to May 1923, a Con- 
vention was signed which provided for 
the pacific settlement of disputes 
among the American Republics on 
lines which are substantially those of 
the Bryan Treaties, except that under 
the Santiago Convention the com- 
missions of inquiry will not be per- 
manent but wifi bo constituted <mh>c 
in each case. See Scott in A.*/., xvii, 
(1923) p. 619; Galeano in Oroiius 
Society^ xv. (1930) pp. 1-16. A 
further advance was effected by the 
General Convention of Inter- American 
Conciliation signed at Washington on 
January 6, 1929. In addition to the 
proo^ure of inquiry the Convention 
provided for oonoilmtion by the two 
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In 1928 and 1929 the United States concluded a further 
number of these treaties.^ 

The points in which they mark an advance upon the 
provisions of Hague Convention I. seem to be these : first, 
that there is no exclusion of disputes affecting honour and 

J vital interests ; secondly, that the Commission of Inquiry 
IS constituted in advance and is available when a dispute 
arises, whereas the Commissions of Inquiry under Hague 
Convention I. are constituted ad Jioc and when required; 
and, thirdly, that the principle of the moratorium appears 
in the undertaking not to resort to hostilities before the 
publication of the report of the Commission, ^ a principle 
which we find embodied in Article 12 of the Covenant in a 
more developed form. 

Oonoilia- § lid. (i) Conciliation under the Covenant of the League . — 
Under Articles 11 and 16 of the Covenant of the League of 
War. I Nations, the Council, or, in most oases, the Assembly, have 
1 powers of conciliation ; but it is more convenient to discuss 
1 these powers later as a part of the general machinery of the 
1 League for the settlement of disputes (see Section VIII.). 
j (ii) Conciliation Treaties {under the Resolution of the 
Third Assembly of the League and Others). — ^There was, from 


permanent commissions established 
by the Treaty of 1923 at Washington 
and at Montevideo. These commis- 
sions may act either on their own 
motion or at the request of a party 
to the dispute. See Jessup^ IvMma- 
tional Secvrity (1935), pp. 88-94; 
Hyde in H.T., 1929, pp. 102-110;' 
Hscher Williams, ibid,, pp. 21, 22 ; 
Scott in A.J,, xxiii. (1929) pp. 143- 
152 ; Murdock, ibid,, pp. 278-281. 
The Convention is printed in A,J., 
yxiii. (1929), SuppL, p, 76 ; Habicht, 
op, cit., pp. 954-968 ; Docwnmis, 
1929, pp. M9-264 ; U.S, TreoAy Series, 
No. 964 ; Hudson, Legislation, iv. 
p. 2635. See also the Anti-War Pact 
of Non-Aggression and Conciliation of 
October 1933, which is now binding 
upon a number of American and 
European States, induding the United 
States of America : Locmnmts, 1933, 
p. 475 ; A J; xxviii. (1934), SuppL, 
p, 79. See generally on settling of 
disputes between American States, 
Yepes and Pereira da Silva, Com- 


mentawe du Facte de la SociiU 
des Nations, ii. (1936) pp. 321-383; 
Berner, Die panarmrilcanischsn Frie- 
denssicherungsvertrdge (1938); Cereti, 
Fanamericanismo e diritto intemazio- 
nale (1939), pp. 118-167. The Pan- 
American Conference of 1936 for the 
Maintenance of Peace (as to which see 
Toynbee, Survey, 1936, pp. 804-837) 
introduced a further iimo vation in the 
Treaty on Prevention of Controversies 
signed on December 23, 1936. In that 
Treaty the parties bound themselves 
to constitute permanent mixed oom- 
missions charged with the duty of 
studying Hhe causes of future diffi- 
culties and controversies ’ with the 
view to proposing measures tending 
to promote good relations between the 
parties; Docsmmts, 1936, p, 686, 

^ Some of these treaties are printed 
in Habicht, op, cit,, and in A.J,, xxiii. 
(1929), Snppl., pp, 197 ei seg, 

* ^ee'KxiBto%Lemoriidoiredegume 
(1930), pp. 7-99. 
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the beginning of the work of the League and of the Council, 
a widespread feeling among many of its members that, 
without detracting from the conciliatory function of the 
Council, it was necessary to devise means for the establish- 
ment of some non-political ^ machinery of conciliation. 
Following the initiative on the part of the three Scandi- 
navian States, as weU as conciliation treaties concluded in 
1919 between Great Britain and BraziP and in 1920 between 


Sweden and Chile,® the Third Assembly unanimously 
adopted a Resolution concerning international conciliation. 
By this Resolution* the conciliatory functions of the 
Council of the League under Articles 15 and 17 of the 
Covenant were safeguarded and reserved ; no universal 
commission of conciliation was established, but States were 


recommended to conclude treaties with one another pro- 
viding for the establishment of commissions consisting of 
five members — ^two selected by each State, one its own 
subject, and the other the subject of a third State, and a 
president selected by these from among the subjects of a 
third State. This Resolution was, in effect, an attempt to 
decentralise the conciliation machinery of the Council of the 
League under the Covenant. A number of conciliation 
treaties referring expressly to the Resolution of the Third 
Assembly have been concluded.® In addition, there exists 
a conspicuous number of other conciliation treaties essentially 
identical with the former and concluded by States which, 


^ The tenn * non-political ’ is not 
used here in the meaning of judicial 
settlement, but rather as indicating 
an expert, independent, and non- 
partisan type of conciliation as com- 
pared with that conducted by the 
Council, whose members are in law 
representatives of their States, and 
as such are not always free from 
political bias and from the influence 
of political considerations not neces- 
sai% connected with the merits of 
the actual dispute. 

* April 4, 1919 : L,N.T.S,, v. p. 46. 

« March 26, 1920 : xi. 

p. 389. 

^ September 22, 1922 : Becords of 
^ Third PUmry Meetings, 

i. pp. 196-201 ; Ch. de VisscW in 
VOL, U. B 


BJ., 3rd ser., iv. (1923) pp. 21-33 ; 
Borsi in Bivista, 3rd ser., iii. (1924) 
pp. 3-26 ; Sohflcking, VermitUung, pp. 
272-302; Sohiioking und Webber^ 
pp. 633-637 ; Erich in BJ, (Oemw^, 
li. (1924) pp. 146-150. 

* Denmark and Norway, Denmark 
and Sweden, Finland and Norway, 
Finland and Sweden, Norway and 
Sweden, concluded treaties with one 
another based on this Kesolution. 
See, for instance, L*N,T,8., xxviii. 
p. 310 (Norway and Sweden), or 
xsdx. p. 29 (Finland and Sweden). 
See also the League publication en- 
titled ArbUration and Security, C. 663. 
M. 216. 1927. y. pp. 145-198, for a 
number of conciliation treaties ; prao- 
tioally all these treaties are printed in 
Habicht, op, tit 
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as a rule, are already bound by obligations of judicial or 
arbitral settlement in regard to disputes described as 
capable of settlement by that method.^ 

(iii) Conciliation in conjunction with Arbitration or Judicial 
Settlement — ^the characteristic in this group of treaties 
being that conciliation is not an isolated institution standing 
by itself, but merely a part of a comprehensive machinery 
for peaceful settlement. These treaties are discussed below, 
VII., §§ 25ah-25aj. • 

e § lie. Since the World War several hundred treaties 

I" providing for conciliation have been concluded and over 
one hundred permanent conciliation commissions have 
been actually set up.® However, there are no recorded 
instances of actual recourse to the machinery established 
by these treaties.® The more important disputes have been 
submitted to the Council of the League. In others the 
parties have succeeded in achieving a settlement through 
the avenues of negotiation or arbitration. It would seem 
that in the present stage of the commitments of pacific 
settlement the original function of conciliation has lost 
much of its significance, although the indirect pressure of 
the existence of conciliation machinery in the background 
may frequently tend to bring about a settlement by diplo- 
matic means. Thus, for instance, the various treaties pro- 
viding for arbitral or judicial settlement necessarily confer 
upon the agencies established by them the task of ascer- 
taining the facts of the dispute * — a task which has generally 
been regarded as one of the principal functions of commis- 
sions of conciliation.® It is doubtful whether, so long as the 


^ See below, §§ 

^ the comjMsition of the com- 
missions see Habioht, op, cit,, pp. 
1070-1078, and the various issues of 
the Ojf, J, 

® On the work of the Commission 
of huvestigation and Conciliation, 
which was not established by a pre- 
existing treaty, during one phase of 
the dispute between Paraguay and 
Bolivia, see A,J.f xxiii. (1929), SuppL, 
p. 98 (for the terms of the final proto- 
col), and ibid., pp, 110-112, and xxiv. 
(1930) pp. 122-127, 573-677 (on the 
work of the Commission). The Com- 


mission was precluded from investi- 
gating the merits of the territorial 
dispute between the two coimtries 
(see below, § 26d) ; it was concerned 
with a frontier incident. See also 
the ProceediTiga of Commission, pub- 
lished in Washington in 1929, and the 
Report of the League Commission 
of May 1934: A,J,, xxviii. (1934), 
Suppl., pp. 164, 166. 

* See below, p. 57. 

® The ascertainment of the facts 
which gave rise to the Wal Wal 
incident between Italy and Abyssinia 
in December 1934 was entrusted to an 
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machinery of the League is available, Governments will be 
willing to entrust to untried conciliation commissions the 
task of considering grave disputes or claims for the change 
of the existing legal position in matters of importance.^ On 
the other hand, conciliation commissions may serve a useful 
purpose by relieving the Council of the League of the con- 
sideration of insignificant controversies and by providing a 
means of limited effectiveness for the pacific solution of dis- 
putes not covered by commitments of obligatory arbitotion 
or judicial settlement.® 


V 

ARBITRATION 

Grotius, ii. o. 23, § 8— Vattel, ii. § 329— Hall, § 119— Westlake, i. pp. 360-368— 
Lawrence, § 221 — ^Maine, pp. 210-218 — Phillimore, iii. §§ 3-5 — Twiss, ii. 


arbitration commission by virtue of 
Article V. of tbe Treaty of friendship 
between these two countries of August 
1928, in which they undertook to 
submit disputes to ‘ a procedure of 
conciliation or arbitration.’ for a 
discussion of these terms by reference 
to the work of the arbitration com- 
mission see Potter, The Wal Wal 
Arhiiration (1938), pp. 19-24. See 
also the same in A.J., xxx, (1936) 
pp. 27~4A; Rousseau in R.O,, xliv. 
(1937) pp. 5-42. 

1 There must also be noted the dis- 
advantages attaching to the fact that 
the multitude of treaties of concilia- 
tion, which do not impose any duty 
to accept the report of the commis- 
sion, have created the misleading 
impression that the parties have 
undertaken substantial commitments 
in the sphere of pacific settlement. 
See Ruegger in R.Ly 3rd ser., x. 
(1929) pp. 91-106, for a survey of the 
causes of the non-fulfilment of the 
hopes connected with the machinery 
of conciliation. 

from the general conciliation com- 
mission there must be distmguished 
conciliation commissions for special 
purposes, like the one constituted by 
the Boundary Waters Treaty of 1909, 
establishmg the International Joint 
Commission between the United 
^tes and Canada : Smith, The 
Mcof^rUc Usee of Intemaiional Rivere 
(im% pp. 123-135 (who also dis- 


cusses other commissions) ; see 
Chacko, The Intemaiional Joint Com- 
mission (1932) ; Corbett, The Settle- 
ment of Canadian- American Dispvies 
(1937) ; MaoKay in A.J., xxii. (1928) 
pp. 292-318. 

2 New potentialities of conciliation 
by expert bodies were revealed by the 
Resolution of the Council of the 
League of January 28, 1932, adopting 
rules of procedure for the friendly 
settlement of economic disputes be- 
tween States : l)oc. 0. 67. M. 32. 
1932. II. B., and A.J., xxvi. (1932) 
p. 354. The rules provided for the 
appointment by the Council of the 
L^gue of a panel of economic experts 
from whom the parties, who may bo 
either mombors of the League or 
States non-members, may choose a 
number of exports to deal with a dis- 
pute concerned with matters of an 
economic nature. For comment on 
those rules see Hudson in A.J., xxvi, 
(1932) p. 364. By virtue of the 
Resolution of the Assembly of Decem- 
ber 9, 1920, the Consultative and 
Technical Committee of the Oiganisa- 
tion for Transit and Oommunicationa 
exercises some functions of concilia- 
tion. See Barandon, p. 128 ; P.O.LJ., 
Series A, No. 23 (Jurisdiciion of the 
Oder Commission), p. 16 ; ibid*. 
Series B, No. 14 {Jurisdklion of the 
European Commission of the DanuU), 
pp. 16-21 ; and Key in Annuaire* 
XXXV. (1) (1929) p. 438. 
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§§ 6-6— Taylor, ■§§ 367-368 — ^Wharton, iii. § 316— Hershey, Nos. 309-313 
— Moore, vii. §§ 1069-1088 — ^BluntsohJi, §§ 488-498 — Heffter, § 109— 
Bulmerincq in EoUzmdorff, iv. pp. 30-68— Fauoliille, §§944-969(9)— 

Pradier-B’od4r6, vi. Nos. 2602-2630 — ^Mdrignliac, i. pp. 448-486 Rivier 

ii. § 69—Calvo, iii. §§ 1706-1806— More, ii. Nos. 1202-1215, and Cod^ 
Nos, 1299-1386— Nys, ii. pp. 647-676— Martens, ii. § 104 — ^Liszt, § 63— 
Cruohaga, §§ 710-767— Rolin, §§ 66-71— Hyde, ii. §§ 569-683— Renwiok, 
pp. 408-418 — Holland, Lectures, pp. 211-219 — Barandon, pp. 234-266— 
StoweU, pp. 647-660— Garner, Levdopments, pp. 464-626 — Bonard de 
Card, ^arbitrage international (1877)— M^rignhac, TraiU thiorique et 
pratique de V arbitrage (1896) — ^Moore, History and Digest of the Arbitrations 
to which the United States has been a Party, 6 vols. (1898) — Darby, Inter • 
national Tribunals, 4th ed. (1904)— Dumas, Les sanctions de Varbitrage 
international (1905), and in AJ,, v. (1911) pp. 934-967— Nippold, Die 
Portbildung des Verfahrens in volherrechtUchen Streitigkeiten (1907)— 
Scott, Conferences, pp. 188-253— tapradelle et Politis, Recueil des arbitrages 
intemationauz, i. (1798-1866) (1906), and ii. (1866-1872) (1924)— Pried, 
Eandbuchder Friedensbewegung, 2nd ed. (1911), i. pp. 137-184 — Lammasoh^ 
Die Rechtskraft internationaler Schiedssprilche (1913), and Die Lehre von 
der Schiedsgerichtsbarkeit (1914) — Balch, International Courts of Arbitration 
(6th ed., with an introduction and additional notes by Thomas Willing 
Balch, 1916) — ^Pollock, The League of Nations, 2nd ed. (1922), pp. 17-46— 
Politis, La justice internationale (1924), pp. 24-100 — Hoijer, La solution 
pacifique des litiges inlernationaux (1926), pp. 101-291 — Scott, Sovereign 
States and Suits before Arbitral Tribunals and Courts of Justice (1926), 
pp. 81-121 — Ralston, The Law and Procedure of International Tribunals 
(revised ed., 1926), Supplement (1936); and the same. International 
Arbitration from Athens to Locarno (1929)— Thieme, Die Portbildung der 
internationalen SchiedsgerichtsbarJceit seit dem Welthrieg (1927)— Kaufmann, 
Die Portbildung der internationalen Schiedsgerichtsbarkeit seit dem Welthrieg 
(1927) — dad, Wesen und Qrenzen der internationalen Schiedsgerichtsbarkeit 
(1928) — Brendt, Das Obligatorium in der internationalen Schiedsgerichts- 
barkeit (1928)— Moore, International Adjudications, Modem Series, i. (1929) 
pp. xiv-sdi— Morgenthau, Die iniemationale Rechtspfiege, ihr Wesen und 
ihre Qrenzen (1929)— Ascher, Wesen und Qrenzen der internatioTialen 
Schiedsgerichtsbarkeit (1929) — Dotremont, E arbitrage international et le 
Conseil de la Soci4ti des Nations (1929), pp. 7-37, 277-299— Bishop, InUr- 
national Arbitral Procedure (1931)— Goecze, Die ZustdndigkeU der inter- 
nationalen Qerichishdfe (1933)— Witenberg, L^ organisation judiciaire* la 
procidure et la sentence internatiomles (1937)— Schindler, Die Schieds- 
gerichtsbarkeit seit 1914 (1938) — Stuyt, Survey of International Arbitrations, 
1794-1938 (1939) — ^Russell in Law Quarterly Review, xii. (1896) pp. 311- 
336 — Balch, Arbitration as a Term of International Law (reprint from 
the Columbia Law Review) (1916) — ^Pollock in Law Quarterly Review, xxxv. 
(1919) pp. 320-333 — ^Loder in Bulletin de Vinstitut intermddiaire inter- 
national, ix. (1923) pp. 267-286— Castberg in RJ., 8rd ser., vi. (1926) 
pp. 166-172 and 310-348— Hedges in B.T,, 1926, pp. 110-120— De la 
Barra and Meroier (including notes laj Hammarkkjbld and others) in 
Armmre, xxxiii. (2) (1927) pp. 666-668— Raestad in RJ, (Paris), i. (1927) 
pp. ^3-416— Schindler in Hague Reoaeil, 1928 (v.), pp. 273-361— Le Pur 
in Sirey, 1929 (1), pp, 125-162— Balladore Pallieri in Rivista, xxi, (1929) 
pp. 328-356 — ^Hakowski in Hague Recueil, 1931 (ii,), pp. 267-384. 
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For information as to arbitration treaties and treaties of judicial settlement, ^ 

past and current, see the following : Traitds g47h6raux arbitrage, communi- 
ques au Bureau Inte/rnaiiorial de la Gour Permanente d^ArbitragSt published by 
the Court — ^La Fontaine, Pasicrisie internationcde (1902) — ^Manning, Arbi- 
tration Treaties among the American Nations (1924) — ^Habicht, Post-War 
Treaties for Pacific Settlement of International Disputes (1931) — Arbitration 
and Security^ Systematic Survey of the Arbitration Conventions and Treaties 
of Mutual Security deposited with the League of Nations, Boo. C. 663. M. 216. 

1927. V. — Gad, op, cit, pp. 6-36 — Cory, Compulsory Arbitration of Inter- 
iwbtional Disputes (1932) — Colt de Wolf, General Synopsis of Treaties of 
Arbitration, Conciliation, Judicial Settlement, Security and Disarmament, 
actually in force between Countries invited to the Disarmament Conference 
(1933) — Friedenswarte, 35 (1935), pp. 145 et seq, — Politische Vertrdge, ed. 
by Bruns (1936), i. pp. 629 et seq. See also Jessup and Hill as quoted 
below, p. 34, n. 1 — Publications of the Permanent Court of International 
Justice, Series B and E. 

§ 12.^_/^bitration means the determination of a difference Definition 
I between States through a legal decision of one or iDore 
1 umpires or of a court, other than the Permanent Court of of^bi- 
I International Justice, chosen by the parties. As there 
I no central political authority above the Sovereign States, 

I and no such international court as can exercise jurisdiction 
over them without their consent, one State cannot as a 
general rule summon another to appear before a court for 
the purpose of settling a difference between them in the 
way that private individuals can compel one another to 
litigate vmder the municipal law to which they are subject.. 

As the Permanent Court of International Justice said ini 
1923 : ‘ It is well established in international law that no 
State can, without its consent, be compelled to submit its 
disputes with other States either to mediation or to arbitra- 
tion, or to any other kind of pacific settlement. Such consent 
can be given once and for all in the form of an obligation ‘ 
freely undertaken, but it can, on the contrary, also be given 
in a special case apart from any existing obligation.’ ^ 

It seems desirable, now that there exists a Permanent 
Court of International Justice side by side with the Per- 
manent ‘ Court ’ of Arbitration and many temporary 
arbitration tribunals, that the formal difference between 
the award of a tribunal of arbitration and the judgment of 
a court of justice should be clearly recognised by Inter- 

* Eastern Oarelia Advisory Opimon, Series B, No. 6, at p. 27. 
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national Law> On the other hand, it is important not to 
attribute to that distinction any decisive importance 
beyond that inherent in the nature of the adjudicating body. 
The award of the arbitrator and the decision of the Court 
are both based on law. We shall now proceed, in this 
section, to consider arbitration in the narrow sense, leaving 
the Permanent Court of International Justice for Section VI. 
of § 13. It is necessary, as has been pointed out in the 
preceding paragraph, for such conflicting States as intend 
to have the conflict determined by arbitration to conclude 
a treaty by which they agree to this course. Such a treaty 
of arbitration imposes an obligation on both parties to 
submit in good faith to the decision of the arbitrators. 
Frequently a treaty of arbitration will be concluded after 
the occurrence of a difference ; but it also frequently 
happens that States concluding a treaty stipulate by the 
so-called Compromise Clause® that any difference arising 
between them respecting matters regulated by the treaty 
|shall be determined by arbitration. Two or more States 
^can also conclude a so-called general treaty of arbitration 
stipulating that all or certain kinds of differences arising in^ 


1 The Covenant of the Lea^e, as 
amended in September 1924, after the 
establishment of the Court, throngh- 
out recognises the distinction be- 
tween ‘arbitration’ and ‘judicial 
settlement,’ ‘ decision ’ and ‘ award.’ 
The recognition of these distinctions 
in this work must not, therefore, be 
regarded as involving the branding 
of arbitration in the narrow sense as 
unjudicial. On the question of the 
nature of arbitration as distinguished 
from judicial settlement see Oppen- 
heim, The Future of lntermt%ondl 
Law (1911) (English translation, in 
1921), §57; Loder, op, cit.^ above, 
§ 12 ; Lauterpacht, The Function of 
Law, pp. 378-382 ; Moore, IrUerna- 
tional Adjudications, Modem Series, 
i. (1929) pp. ydY-zoi ; Brown in 
BJ,, 3rd ser., v. (1924) pp. 317-332 ; 
Hedges in B, T., 1926, pp. 110- 
120. But see Wehberg, The Problem 
of an International Court of Justice 
(English trans., 1918), pp. 12-29 ; the 
same in Hague Becueil, 1925 (i.), 
pp. 60-78 ; Bordi and Bolitis in An- 


nuaire, xxxiii. (2) (1927) pp. 680-693 ,* 
Gamier-Coignet in BJ, (Paris), iv. 
(1930) pp. 123-147 ; Gonsiorowski in 
A,J., xxvii. (1933) pp. 469-490. See 
also the Observations of Judge Kellogg 
in the Swiss-French Free Zones case 
(Second Phase), Series A, No. 24, 
pp. 33-38. 

Before the World War there was a 
tendency to deny the judicial char- 
acter of arbitration, as it then existed, 
in order to strengthen the argument 
for the establishment of a true inter- 
national court able to develop Inter- 
national Law by the continuity of its 
pronouncements and the permanency 
of its personnel. This considerarion 
has now disappeared with the estab- 
lishment of the Permanent Court of 
International Justice. The other 
cause, still existing, of the failure to 
recognise the legal character of arbi- 
tration is the desire to preserve a 
procedure enabling the arbitrators to 
go beyond the existing law. See 
below, § 15. 

* See above, § 3, and voh i. 1 553. 
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I future between them shall be settled by this method. Until 
the Hague Peace Conference of 1899, however, general treaties 
of arbitration were not numerous. After that, following 
upon the general arbitration treaty between Great Britain 
and France of 1903,^ they became quite frequent. This 
tendency has continued after the World War, although the 
more normal course is now to provide for the settlement of 
disputes by a judicial decision of the Permanent Court of 
International Justice.^ But many treaties, especially those 
concluded by the United States, still provide for arbitration 
either exclusively ^ or unless the parties agree on some other 
competent tribunal.^ Finally, others, like the General Act 
for the Pacific Settlement of International Disputes and 
treaties of a similar type, in addition to conferring juris- 
diction upon the Permanent Court of International Justice, 
provide, in regard to so-called ^ political ’ disputes, for 
arbitration apparently conceived as a means of settlement 
lying half-way between judicial settlement and conciliation.® 

§ 14. States which co nclude an arbitration treaty have to Who is to 
agree u pon the a.rbif.ra.tnrg — Thft pflTf.iPg may choose a head ^ 

of a third State as arbitrator. But he rarely, if ever, in- 
vestigates the matter himself ; he chooses one or more j 
individuals, who make a report and propose a verdict, 
which he pronounces. The parties may agree to entrust the/ 
arbitration to any other individual, or to a body of indi- \ ^ 
viduals, a so-called arbitration commission or tribunal. 

Finally, the parties may entrust a mixed commission, I 
usually composed of the two national commissioners and I 
an umpire, with the determination of a large number of | 
claims put forward by one or both parties.® General arbitra- 


^ See below, § 17. 

2 See below, § 26ae. 

® See, e.gr., the Treaty of Arbitra- 
tion between the United States and 
Liberia of September 27, 1926, 

66, p. 280. 

* See, e,gr., the Treaty of Arbitra- 
tion between Austria and the United 
States of August 16, 1928, L.N.T.S,, 
88, p. 96. For other treaties of 
the same type see A.J», xxiv. (1929), 
SuppL, pp. 197-234. Other treaties 
provide expressly for submission to 


the Permanent Court of International 
Justice, but leave it open to the 
parties to resort to arbitration. See, 
e.g.t the Treaty between Japan and 
Switzerland of December 26, 1924, 
L.N.T.S,, 43, p. 394. 

® See below, § 25aj. 

« SeeFauohiUe,§970(17); inR.F., 
1926, pp. 61-67 ; Witenbeig, op, cit, 
(at p. 20), pp. 36-60 ; Sohin^er, Die 
Schiedageriombarkeit aeit 1914 (1938), 
pp. 129-138 ; and below, § IS. 
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tion treaties usually provide for appointment of arbitrators 
by way of a special agreement, Many treaties lay down 
that in tbe case of the failure of the parties to reach an 
agreement as to the appointment of the arbitrators, the 
duty of appointing them shall devolve upon the President 
of the Permanent Court of International Justice.^ | 

§ 16. The treaty of arbitration usually stipulates the 
principles according to which the arbitrators have to give 
their award. These principles are normally the general 
rules of International Law, but if the parties so desire, they 
may be rules of equity ,2 or other rules specially laid down 
in the treaty of arbitration for the special case.® In default 
of any express provision, it must be presumed that the award 
is to be given according to principles of International Law.* 


1 See, e.^., tbe Treaty between 
Esthonia, Latvia, Finland, and Poland 
of Jannary 17, 1926, L.N,T.S., 38, 
p. 468. And see tbe various issues of 
Series E of the Publications of the 
Court, where detailed information 
win be found on the various missions 
entrusted to the Court or its President 
in this conneotion. 

* On the meaning of equity and, 
generally, the right of the arbitrator 
to decide in accordance with equity, 
see Strupp, Das RecM des intermtio- 
naUn RichterSj riach BilUgkeit zu stat- 
uieren (1930), pp. 97-109, and in Hague 
Recueil^ 1930 (iii.), pp. 367-478 ; 
Habioht, ibid., 49 (1934) (iii.), pp. 
281-369 (translated into English under 
the title The Power of the International 
Judge to Give a Decision ^ ex aequo et 
hone * (1936)) ; Friedmann, The Con- 
tribution of English Equity to the Idea 
of an International Equity Tribunal 
(1936) ; Lauterpacht, The Punction 
of Law, pp. 313-318 ; Berlia, Essai sur 
la portie de la clause de jugement en 
4quiU en droit des gens (1937) ; Orfield 
in Kentucky Law Journal, xviii. (1929- 
1930) pp. 31-67, 116-140 ; Mouskh4H 
in xl. (1933) pj. 347-373 ; Borel 
in Anrmaire, xxxvin. (1934) pp. 210- 
224; Beoenci^re-Ferrandi^re in R,G., 
xli. (1934) pp. 148-178; Annuaire, xl. 
(1937) p. 271. See also ibid,, pp. 313- 
316, for examples of treaties conferring 
upon the tribunal the. power to decide 
in accordance with equity. And see 
Norwegian Shipowners Claim {Norway 


V. United States), October 13, 1922, 
AJ., xvii. (1923) pp. 383, 384, the 
Georges Pinson case decided in October 
1928 by the French-Mexican Claims 
Commission, Annual Digest, 1927- 
1928, Case No. 318, and the Guate- 
mala-Honduras Boundary Arbitra- 
tion of 1933 (as to which see Annud 
Digest, 1933-1934, Case No. 46 (vi.), 
and Bello Codesido, El Arbitrage y 
la Equidad (1939)). As to the Per- 
manent Court see below, p. 62. 

® See, for instance, as to the ‘ Three 
Buies of Washington,’ below, §336. 
See also the Treaty of February 2, 
1897, between Great Britain and 
Venezuela, defining the period and 
requirements of prescription as a 
title of acquisition of territory {British 
and Foreign Stale Papers, Ixxxix. 
(1896-1897) p, 67). And see, gener* 
ally, Lauterpacht, The Function of 
Law, pp. 328, 329. 

* See Lammasoh, Die RecUshrafi 
internationaler Schiedssprilche (1918), 
pp. 36-67, and Die Ldire von der 
Schiedsgerichtsha/rheit (1914), pp. 176- 
186; Balch, Arbitration as a Term 
of International Law (reprint from the 
Columbia Law Review) (1916) ; Schin- 
dler, op. cit, pp. 166-164 ; Oastberg : 
in JB.J., 3rd ser., vi. (1926) pp. 168- ‘ , 
172 ; Ralston, International ArbUra^ | 
tion from Athens to Locarno (1929),^ ’ 
pp. 3-30 ; and the writers referred to^ . 
above, n. 2, and ;p. 22, n. 1* J 

In former editions the above sen- J 
tmice ended with the words * or, H 
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The treaty ako frequently lays down rules of procedure to . 
be followed by the arbitrators or empowers them' to lay 
down the rules of procedure.^ i 

WMle an arbitral decision disregarding the existing law 
in order to achieve a compromise is clearly inconsistent with 
the arbitral function, there is nothing to prevent the arbi- 
trators from adding to their award recommendations of a 
non-binding character embodying an appeal to the gener- 
osity of the parties.^ From these cases there must be 
distinguished arbitral decisions in which the tribunals have 
availed themselves of the power conferred upon them by 
the parties to propose recommendations in addition to the 
award based on rules of International Law. This occurred, 
inter alia, in the Behring Sea and North Atlantic Fisheries 
Arbitrations between Great Britain and the United States.® 
On occasions arbitral tribunals have been entrusted with 
the functions of a legislative nature as distinguished from 
that of appl 3 dng existing law. Thus, for instance, on 
December 1, 1933, an arbitral tribimal laid down the details 
of the future regime of the Free Zones of Upper Savoy and 
the District of Gex between France and Switzerland.* 


there are none applicable, according 
to rules of equity.’ But see above, 
p. 22, n. 1, and below, p. 82, n. 1. It 
is essential for the understanding of 
modern arbitration to realise that, 
apart from isolated exceptions, it has 
been a process of deciding disputes by 
the application of rules of law subject 
to special instructions of the parties 
as laid down in the arbitration agree- 
ment. The history of international 
arbitration shows no instances of the 
arbitrators refusing to give a decision 
on the ^und of the absence of applic- 
able rules of International Law. Bor 
a survey of treaty provisions defining 
the rules of law to be applied by arbi- 
trators see Lauterpaoht, Awilogus^ 
§ 26 ; Cayuga Iridians Claims case, 
AJ.y XX. (1926) pp, 681-686 ; Strupp 
in Bogus Becuetl, 1930 (iii.), pp. 437- 
469 ; Habioht, ojp. af.,pp. 1048-1063 ; 
Arbitration and Security, as referred 
to above, § 12, pp* 40-47. 

^ See lUlston, The Law and Fro- 
cedwre of International Tribunals 
(1926), and Sup^rmnt (1936) ; 


Schindler, ojp. cit., pp. 138-164 ; 
Witenberg, Uorganisation judiciaire. 
La procedure et la sentence internation- 
ales (1937), pp. 169-264. As to 
evidence see Sandifer, Evidence before 
International Tribunals (1939) (an 
important treatise) ; Witenberg in 
Hague Becueil, 66 (1936) (ii.), pp. 6- 
106 ; ICrusoh in II, InternaHonaU 
Kongress fUr Bechtsvergleichung im 
Haag (1937), pp. 636-6^. See also 
Cansacchi, Le presunzioni nd diriUo 
internazionaLe (1939). 

® See for examples of such recom- 
mendations Lauterpaoht, The Func- 
tion of Law, pp. 311-313. 

® Ibid,, pp. 310, 311. 

* Bor the award see P.C.I. J., Seriee 
E, No. 10, pp. 106-127. See also 
Annual Digest, 1933-1934, Case No. 
190 and Note, for awards rendered in 
1934 and regulating the regime of 
certain railways suosequent to the 
dismemberment of Austria and Hun- 
gary. In the Treaty of Peace of 
July 21, 1938, between Bolivia and 
Paraguay six American Bepublice, 
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Binding § 16. An arbitral award ^ is final if the arbitration treaty 
Axb^l / stipulate the contrary, ^ and is binding upon the 

Verdict./ parties. As, however, no central authority exists above the 
/ States to execute the award against a State refusing to 
I submit, in case of such a refusal the other party has the . 

I right to enforce the arbitral award by such compulsive 
( means as are open to it imder International Law.® Yet it is 

including the United States, were v. (1911) pp. 527-634 ; Erich in JS.K, 
appointed arbitrators * in equity * to vii. (1913) pp. 308-326. See also 
determine the dividing line in the Kelsen in xiv. (1034) pp. 240- 

Chaco between Bolivia and Paraguay. 256 ; Goubran, Le prMime des $anc- 
They were instructed to give the Hons dans Vivolution de Varbiirage 
award ex aequo et bom in accordance international (1925); Hambro, L*ex6- 
with the provisions of the Treaty: cuiion des sentences internationalei 
A, J,, xxxii. (1938), Suppl., p. 139, (1936). As to the eiBfeot of, and 

^ Its effect is discussed in all its sanctions attached to, awards or 

details in Lammasch, Die Bechtskraftt decisions given in regard to disputes 
etc., pp. 91-128; Stoykovitch, De falling within the Covenant of the 
Vautoriti de la sentence arbitrate en League, see below, §§ 
droit international public (1924); The establishment of executive and 

Bi&lston, I ntermtional Arbitration from police organs of the international 

Athem to Locarno ( 1929), pp. 90-114 ; community, in particular for enforcing 
Limburg in Hague Recueil, 1929 (v.), the obligations of States in the sphere 
pp. 523-617 ; Morelli, sentema /of pacific settlement of disputes, far 
internaaionde (1931); the same in "^from being inconsistent with the 
Hague Mecueilt 61 (1937) (iii.), pp. 286- / nature and purposes of International 
339 ; Witenberg, H organisation judi- Law, would constitute an important 
ciatVe. La proMure et la sentence guarantee of its observance and de- 
inUrnationaUs (1937), pp. 265-379; volopment as a true body of law. 
Balasko, Causes de nulliU de la sen- But the establishment of an inter- 
tence arbitrate en droit international national police force is not necessarily 
pvJblic (1938) (a comprehensive treat- the next step in the evolution to- 
ise) ; Markovitoh, Du caracUre d4fi- wards a better organised international 
nitif des sentences arbitrates (1937); society. An essential condition of 
Salvioli in Hivista^ xxix. (1937) such a force must be the constitution 
pp. 305-323; Scalfati, t6id., xxxi. of an executive international organ, 
(1939) pp. 361-377. And see below, able to take effective decisions by an 
p. 29, n. 1, appropriate majoritjr with a view to 

^ to, e.p., the Agreement of May 5, directing the activities of the police 
1936, between Belgium and France force. No such organ exists at 
in which the arbitrator was asked to present. 

give an opinion (as distinguished On the other hand, it seems that 

from an award) which, however, the so far the principal difficulty has been 
parties undertook to accept subject, not to enforce decisions of interna- , 
in the case of France, to the con- tional tribunals, but to induce Stetes 
stitutional prerogatives of the French to submit their disputes for adjudi- 
Farliament. For the Opinion, given cation in treaties of obligatory judi- 
on March 1, 1937, see JRecueil mnired cial or arbitral settlement. Befusak 
de Droit Iidernatumal, 1939, Part II. to execute arbitral decisions are re- 
p. 1. markably few, and as a rule acoom-^ 

* The desire to secure the execution panied by the allegation of excess of J 
of arbitral awards has led, on the part furisdiotion (see below). As to the ^ 
of some writers, to the proposal to execution of the judgments and j 
establish an international police force, advisory opinions of the Permanent ; 
to Vollenhoven in JS.i., 2nd ser., xiii- Court of International Jusisoe see 'j 
(1911) pp. 79-85 ; Ey^ga in Hudson, Permanent 0<mi, pp* 429- 4 
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obvious that an arbitral award is only binding provided 
, that the arbitrators have in every way fulfilled their duty 
as umpires, and have been able to arrive at their award in 
perfect independence. Should they have been bribed, or 
not followed their instructions, should their award have 
been given under the influence of coercion of any kind, or 
should one of the parties have intentionally and maliciously 
led the arbitrators into an essential material error, the 
award would have no binding force whatever.^ fThus the 
award given in 1831 by the King of Holland in the Korth- 
Eastern Boundary Dispute between Great Britain and the 
United States of America was not considered binding by 
the parties, because the arbitrator had transgressed his 
powers.^ For the same reason, Bolivia refused to submit 
to the award given in 1909 by the President of Argentina 
in her boundary dispute with Peru.® And in October 1910 
the Permanent Court of Arbitration at The Hague, deciding 
the case of the United States of America against the United 
States of Venezuela concerning the claims of the Orinoco 
Steamship Company, annulled,^ with regard to certain 
points, a previous arbitration award given by Mr. Barge.j 
In all these and similar cases actual or alleged excess of 
jurisdiction has been the principal cause of the refusal to 
recognise the award as binding. In this matter arbitral 
tribunals have been exposed to the possible conflict of two 
fundamental principles governing their activity. The first 
is that their jurisdiction is essentially grounded in the will 


432, 457-466. In the Wimbledon 
(Series A, No. 1, p. 32) the Court 
refused to award a higher rate of 
interest in the event of its judgment 
not being complied with on the ground 
that it * neither can nor should con- 
template ’ such a contingency. 

^ In December 1933 the Mixed 
Claims Commission between the 
United States and Germany rendered 
a decision in which it asserted its 
right to re-open a case in which a 
wrong award had been given because 
of misinterpretation of evidence, 
mistake in calculation, and, in par- 
ticular, as in the case before it, be- 
cause of fraud, collusion, and sup- 


pression of evidence : United States 
of America on behalf of Lehigh Valley 
jkailroad Co. and Others v. Cermany 
{AJ; xxxiv. (1940) p. 164). See for 
learned comment on this decision 
Woolsey, ifcid., pp. 23-36. And see 
below, p. 566. 

® See Moore, vii. § 1082 ; Moore, 
ArbitratioTiSf i. pp. 86-161 ; Asser in 
Lapradelle and Pditis, i. pp. 366-400 ; 
Lauterpacht, The Function of Itaw, 
pp. 127-130. 

* See 3Blore in R.G., xvii. (1910) 
pp. 226-256, and Martens, 

3rd ser., iii. p. 53. 

^ See Martens, N.B.Q., 3rd ser., 
iv. p. 79. 



28 AMICABLE SETTLEMENT OE STATE DIFFERENCES [§ 16 

of the parties as expressed in the compromis or in the general 
arbitration treaty, and that an award rendered in excess of 
the power conferred upon them is null and void as having 
no legal basis whatsoever. The other principle is that in 
case of doubt the arbitrator is entitled to interpret the 
compromis or the treaty and thus to determine the scope 
of his jurisdiction.^ There seems to exist no provision of a 
general nature for the solution of controversies arising out 
of the allegation of a party that an arbitral award has been 
rendered in excess of the power conferred upon the arbitrator 
and is therefore null and void. The protracted dispute 
between Roumania and Hungary in 1927 and in the sub- 
sequent years ® revealed the dangers of the existing legal 
position. In that dispute Roumania denied the validity of 
the award rendered in January 1927 by the Roumano- 
Hungarian Mixed Arbitral Tribunal which declared itself 
competent, under Article 260 of the Treaty of Trianon, to 
decide on certain claims submitted by owners of Hungarian 
nationality in respect of their property subjected to measures 
of liquidation in pursuance of a general scheme of agrarian 
reform in Roumania.® The disturbing consequences of that 
dispute revealed the necessity of providing for some measure , 
of appeal against awards of arbitral tribunals, in particular 
in oases of excess of jurisdiction. There is nothing inherent 
in the nature of arbitral awards to render them final beyond 
the possibility of appeal. Accordingly, it has been suggested ^ 
by some members of the League, notably by Rinland and J 
Poland, that the Permanent Court of International Justice ? 
should be given the power to hear appeals in such cases.* % 
It is to be hoped that objections of a secondary nature will 

^ See Lauterpaoht, An/ilogies, §§ 90, 1927-1930. For an liietoncal aooouni 

111. For an early affirmation of that of the first stages of the dispute 
principle see the Opinions in the Toynbee, Survey ^ 1929, pp. 166-132,, 
(Mixed Commission between And see Wheel^-Bennett, Informa^ 
the United States and Great Britain iiononiheSepcmUhnSeitkmeni^^^ 
under the Jay Treaty of 1794), pp. 165-169, for an account of tht 
Moore, Internatiortal Adjudications, final settlement of the oontroven^* , 
Modern Series, W. (1931) pp. 182 » Smrio ZvUn y. Bmumim Stak,}, 

articles and opinions on this subject ^ See Hudson, Fsrmanmt Oowh i 
will be found in the various periodi- pp. 373-376, for s^etailed account i 
cals of International Law in the years these proposals, 
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not be allowed to stand in the way of a proposal whose 
adoption is calculated to save International Law from much 
discredit. In individual cases such jurisdiction on appeal 
has in fact been conferred upon the Permanent Court of 
International Justice.^ 

§ 17. It is often maintained that it is impossible to deter- What Dif. 
f mine by arbitration every conceivable difference between 
States, and, consequently, efforts are made to distinguish decided 
those groups of State differences which are determinable by trotion^' 
arbitration from those which are not. Now, although all 
States may hesitate to have all possible differences decided 
by arbitration, theoretically there is no reason to distinguish 
between differences on the ground that some can, and others 
cannot, be decided through arbitration.® For there can be 


I See the judgment of the Court 
in the case relating to the Royal 
Hn^arian Peter Pizminy University 
decided on December 15, 1933, Series 
A/B, No. 61. In an agreement signed 
at Paris, on April 28, 1930, Czecho- 
slovakia and Hungary agreed to recog- 
nise, without any special agreement, 
a right of appeal to the Permanent 
Court of International Justice from 
all judgments on questions of juris- 
diction or merits given ‘ henceforth ’ 
by the Mixed Arbitral Tribunal in 
certain classes of cases : X.iV.T./S., 
121, p. 81. See also the Judgment of 
December 16, 1936 — ^an appeal from 
certain judgments of the Hungaro- 
Yugoslav Mixed Arbitral Tribunal 
(Series A/B, No. 68). 

C)n the question of appeal against 
arbitr^ awards and on excess of 
jurisdiotion see Lammasoh, Die Bechts^ 
hraft irUemaUonaler SchiedssvrUche 
(1913), pp. 129-209, and Die Lehre 
von hr SohiedegericMabarkeit (1914), 
pp. 212-224. See also Donker, Cur- 
tins, and Nys in R./., 2nd ser., xii. 
(1910) pp. 6 and 595 ; Casasus and 
M*Kemey in the ProceediTiga of the 
Armrican Society of IwtematioTial Law, 
vi. (1912) pp. 69 and 63 ; Pradier- 
Pod6r6, vi. sec. 2628 ; Piore, ii. sec. 
1215 J Hyde, ii. § 582 ; Nippold, Die 
Forwild/tmg dee Verfahrem in inter^ 
nationalen StreitigTceiUn (1907), pp. 
347-373; Sohfttzel, BecUahraft und 
Anfechtung von Eniecheidwngen irUer- 
mtiomOer Oerichie (lt28) ; Nieder- 
“layer, Dae vdlkerrechtUche Nicht- 


Urteil (1931) ; Scelle in B.O., xviii. 
(1911) pp. 185-202, xxxiv. (1926) 
pp. 445, 446 ; Castbeig in B,I., 
3rd ser., vi. (1926) pp. 342-348; 
Verdross, ibid,,, ix. (1928) pp. 225- 
242 ; Oh. de Visscher, ibid., pp. 53- 
68; Lapradelle in B.I, (JParie), ii. 
(1928) pp. 6-64; Borel in Hague 
Becueil, 62 (1936) (ii.), pp. 6-106; 
Thdvenaz in B.O,, xlvi. (1939) pp. 53- 
62; Hertz in B.L, 3rd ser., xx. (1939) 
pp. 460-600. And see the literature 
referred to above, p, 26, n. 1 ; and, with 
special reference to the proposals to 
confer upon the Permanent Court of 
International Justice jurisdiotion on 
appeal in such oases, Lauterpacht in 
B.I., 1928, pp. 117-120; Brierly, 
ibid., pp. 114-117 ; Paul de Vineuil 
in BJ., 3rd ser,, xi. (1930) pp. 769- 
763; Erich, ibid., xii. (1931) pp. 
268-279, and in Acta Scandinavtca, 
i. (1930) pp. 26-36 ; Raestad in BJ., 
3rd ser., xi. (1930) pp. 302-326; 
Castberg in Hague Becueil, 1931 (i.), 
pp. 367-469 (with a detailed biblio- 
graphy) ; Salvioli, ibid., 1933 (iv.), 
pp. 149-161 ; Rundstein, ibid., 1933 
(i.), pp. 6-113 ; Bedoyain BJ. (Baris), 
X, (1932) pp. 142-167 ; Gamer, A.J., 
xxvi. (1932) pp. 126-133. And see 
for the Report of the Committee of 
Jurists entrusted by the Council with 
&e studj-^of^tlm question Doc. 0. 338. 

® On the attempt to classify dis- 
putes as * justiciable ’ and * non- 
justioiable ’ see above, § 1 (n.). 
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no doubt that, the consent of the parties once given, every 
possible difference might be settled through arbitration. 

But, differing from the theoretical question as to what 
differences are, and what are not, determinable by arbitra- 
tion, is the question what kind of State differences owgU 
always to be settled in this manner. An attempt to answer 
the latter question was made by Article 16 of the Hague 
Convention of 1899, and by Article 38 of the Hague Con- 
vention of 1907, for the Pacific Settlement of International 
Disputes, whereby the contracting Powers recognised 
arbitration as the most efficacious and at the same time the 
m<^t equitable means of determining differences of a judicial 
character in general, and in especial differences regarding 
,,^he interpretation or application of international treaties. 
In 1903, Great Britain and Prance, following the suggestion 
of this Article 16, concluded a treaty in which they agreed 
to settle by arbitration all such differences of a legal nature 
as did not affect their vital interests, their independence, 
their honour,^ or the interests of third States, and many 
other States followed the lead. Great Britain, in the follow- 
ing years, entered into such arbitration treaties with sixteen 
States.® 

There was a fiaw in all these treaties, because the decision 
as to whether a difference was of a legal nature or not was 
left to the discretion of the parties. Cases have happened 
in which one party has claimed to have a difference settled 
by arbitration on account of its legal nature, whereas the 
other party has denied its legal nature, and, therefore, 
refused to go to arbitration.® Por this reason the arbitration 
treaties signed on August 3, 1911, between the United Stat® 


^ For the meaning of these expres- 
sions see Wehberg and Calvalcanti 
respectively on * Restrictive Qanses 
in International Arbitration Treaties ’ 
in vii. (1913) pp. 301-314, and 
viii. (1914) pp. 723-737 ; Hyde, ii. 
§ 567 ; Barandon, pp. 222-228 ; Clad, 
InterTiatioTwh SchiedsgericMsbarkeii 
(1928), pp. 59-72, 111-114 ; Morgen- 
than, Die iriiernatioTiale Rechts^ege 
(1929), pp. 98-104, 112-130 ; Ralston, 
Intemai&ndl Arbitration from Athens 
to Locarno (1929), pp. 31-47 ; Wilson 


in A.J., xxiii. (1929) pp. 68-93. And 
see, for a historical and sociological 
gloss on the conception of national 
honour and interests, Beard, The Idea 
of National Interest (1934). 

2 Practically all these treaties have 
now been replaced by the more com- 
prehensive obligations of judicMl 
setHement Hke the Optional Clai# 
(see below, § 25ae) and others. 

® For examples see Lauterpadbt^ 
The Function of Law, pp. 194-199. ^ 
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of America and Great Britain and between the United States 
of America and France would have been epoch-making had 
they been ratified, since Article 3 provided that, in cases 
where the parties disagreed as to whether or not a difference 
was subject to arbitration under the treaty concerned, the 
question should be submitted to a Joint High Commission 
of Inquiry ; and that, if aU, or all but one of, the members 
of that commission decided the question in the affirmative, 
the case should be settled by arbitration. This article was, 
however, struck out by the American Senate, and the 
treaties were not ratified.^ The arbitration treaties con- 
cluded by the United States in the years 1928 and 1929 ® 
and including a number of comprehensive reservations® 
brought no change in this respect. Their effect has been 
farther weakened by the provision making the arbitration 
of any individual dispute dependent upon the conclusion of 
a special agreement requiring the consent and advice of 
two-thirds of the Senate of the United States.* These 
factors have the result of depriving the treaties in .question 
to a large extent of a vinculum juris which is independent 
of the will of the parties ; to that extent they are treaties 
of obligatory arbitration in name only.® 


^ See Dennis in A,J,, vi. (1912) pp. 
614-628 ; ProceedinjgSf vi. (1912) 
pp. 87-114 ; Vlietinck in BJ., 2nd 
sen, XV. (1913) pp. 307-332 and 417- 
444; Snow, The American Philo so jphy 
oj^vernment (1921), pp, 233-266. 

* See A.J,f xxiii. (1929), SuppL, 
pp. 197-234. 

^ Tkey exclude, irUer aZia, from 
the operation of the treaty disputes 
the subject-matter of which : (a) is 
within the domestic jurisdiction of 
either of the contracting parties ; (6) 
involves the interests of third parties ; 
(c) depends on, or involves, the 
maintenance of the Monroe Doctrine. 
The first two reservations appear also 
in the General Treaty of Inter- 
American Arbitration of January 6, 
1929 (ratified by the United States in 
April 1936). The Treaty is printed in 
U.8. Tf^ty Series, No. 886 ; Hudson, 
LegisloHon, iv. p. 2626; A*J^, xxiii. 
(1929), SuppL, p. 82. Pot com- 
ment on tins Treaty see Montluc in 


jB./. (Geneva), vii. (1929) pp. 1 et seq , ; 
Murdock in A.J., xxiii. (1929) pp. 
282-289 ; Fischer Williams in B. 7., 
X. (1929) pp. 14-22. 

* With regard to the Inter-Araeri- 
can Arbitration Treaty of 1929 see 
Myers in AJ., xxx. (1936) pp. 67-62, 
who points to the fact that the 
approval of the Senate of the United 
States was given in a form suggesting 
that the participation of the Senate 
in the conclusion of any special 
arbitration agreement under the 
general arbitration treaty is no longer 
required. 

® For comment on these treaties 
see Jessup, The United States and 
Treaties for the Avoidance of War 
(International Conciliation Pamphlet 
No. 239, 1928), pp. 200-206 ; Hudson 
in AI.J,, xxii. (1928) pp. 368 et seq , ; 
Garner, ibid., xxiii. (1929) pp. 696 
St seq. ; Anderson in AB, Proofings, 
1929, pp. 113-119. 
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As to the scope of reservations, there has, on the whole 
been a tendency to abandon the indefinite reservations of 
independence and national honour.^ | The reservations most 
frequently appended at present are those relating to matters 
of domestic jurisdiction, to past disputes, to interests of 
third parties, and to special territorial and political interests 
like the Monroe Doctrme'.| In most treaties of judicial 
settlement the effect of these reservations is circumscribed 
by a provision conferring upon the Permanent Court of 
International Justice the power to decide whether the dispute 
is covered by the treaty.^ Treaties of arbitration or judicial 
settlement without any reservations are not common, 
although their number is growing.® In cases where no 
express reservations are mentioned, the scope of the treaty 
is frequently limited by the provision that only legal (or 
justiciable) disputes are submitted to adjudication. The 
effect of that qualification is discussed elsewhere.^ But 
there is an increasing number of treaties which, in addition 
to excluding reservations, ignore the traditional distinction 
between legal and political disputes either altogether or as 
a factor limiting the duty of binding settlement.® These 
growing exceptions merely confirm the rule that Inter- 


^ For an example of such a treaty 
see that between Turkey and Italy of 
May 30, 1928, which excludes ques- 
tions of national sovereignty and 
reserves to each party the right to 
determine for itself whether that 
exception applies : Documents^ 1928, 
p. 123. See Barandon, Daa System 
der poUtischen Staatsvertrdge seit 1918' 
(1937), pp. 183-189; Schindler, Die 
SchiedsgerichUharheit seit 1914 (1938), 
pp. 85-94. 

® Article 36 of the Statute. 

® Amongst the early treaties not 
excluding cases concerning independ- 
ence, honour, and vital interests may 
be mentioned those between Argentina 
and Chile in 1902, Denmark and 
Holland in 1904, Argentina and Italy 
in 1907, the Central American R^ub- 
lies of Costa Rica, Guatemala, Hon- 
duras, Nicaragua, and San Salvador 
in 1907, Italy and Holland in 1909, 
Great Britain and Uruguay in 1918, 
and Venezuela and Uruguay in 1923. 
See Hudson in A,J., xx. (1926) pp. 26, 


26. For an enumeration of treaties of 
arbitration (or judicial settlement) 
containing no reservations see Arbitra- 
tion and Security, League Doo. 0. 663. 
M. 216. 1927. V. 

* See p. 4 (n.). 

® See, e.g,, the treaties betwem 
Finland and Norway of February 3, 
1926, L.N.T.S., 40, p. 368 ,* Denmark 
and Czechoslovakia of November 39, 
1926, ibid,, 47, p. 107. Some treaties, 
like those between Italy and Switzer- 
land of September 20, 1924, ibid., 
33, p. 93, or between Italy ami 
Spain of August 7, 1926, ibid., 47> 
p. 375, while disregarding the dis- 
tinction in regard to any limitation 
of the duty of judicial settlement, 
authorise the Permanent Court of 
International Justice to apply mleji 
ex aeguo et hono in respect of non-, 
legal disputes. See below, § 26q; ; an| 
see also, for the ‘ G^eral Act ’ tjj^. 
of treaties, Lautetpacht> Fwustm< 
of Law, pp. 40-42. 
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national Law does not as yet recognise a fundamental right 
of every State to have its disputes with its neighbours 
decided by the impartial process of the law and a corre- 
sponding duty to submit to this process. / 

§ 18. Arbitration conceived as a legal process was resorted History of 
to in antiquity to some extent by the Greeks ^ and in the 
later Middle Ages by the various political units which arose 
on the ruins of the Eoman Empire ^ ; it was also in frequent 
use in the relations of the Italian cities ® in the twelfth and 
thirteenth centuries and of the Swiss cantons.^ In spite of 
the steady development of International Law during the 
sixteenth, seventeenth, and eighteenth centuries,^ very few 
cases of arbitration occurred in that period, and it was not 
until the end of the eighteenth century that it began to 
constitute a prominent feature in the pacific settlement of 
mternational disputes. The period of modern arbitration 
begms with the Jay Treaty of November 19, 1794, between 
Great Britain and the United States. In that Treaty the 
two States submitted for adjudication by mixed commis- 
sions important boundary controversies as well as disputes 
relating to the exercise of belligerent rights at sea by Great 
Britain and the observance of the duties of neutrality by 
the United States.® British-American arbitrations con- 
stituted in fact the bulk of the international arbitrations 
during the nineteenth century. They assumed the form 
mainly of mixed commissions adjudicating upon a number 


^ See Raeder, L'arbitrage iivter- 
mtioncU chez lea HeUinea (1912) ; Todd, 
iTiiermtiond Arbitration among the 
QreeJca (1913) ; Ralston, Inkrnaticmg, 
Arbitration from Athena to Locarno 
(1929), pp. 153468 ; Taube in Hagite 
Recueil, 1932 (iv.), pp. 6-116. 

* See Novakovitch, Lea compromia 
et Ub arbitragea intermtionaux da 

an JF. aii^ (1905) ; Ralston, op, 
cii., pp. 174-189; Taube, op, cit. 
See also examples in Calvo, iii, 
pp. 1707-1712 ; and in Nys, Lea 
mgima dm droit irOemational (1894), 

pp. 62-61. 

* J^ey, Laa dffenUich - rechtliche 
Schi^ericht in Ooer-Italien im XIJ, 

XIII. JaJyrhmdert (1928). 

* tJsteri, Laa dffenUuA^erMiche 

VOL. n. 


ScMedagericht in der achmizeriachen 
Lidgenoaaenaehaft dea XII. -XV, Jahr- 
har^ta (1925) ; the same, Bienne- 
Beppet Arbitration (1936), in Moore’s 
International Adjvdicationaf Modem 
Series, voL ii. And see Waser, 
Laa dffeniliche BckiedageridU im 
apdtmiUeldtterlichen Sudfranhreich 
(1935). 

^ For some examples see Moore, 
ArbUrationa, vol. v. 

® For an account of these arbitra- 
tions and of the Jay Treaty in general 
see Moore, Adjmicationa, vol. u 
(throughout). ^ also the valuable 
series, IrUernatioTUjd Adjvdioatiomt 
AncienJt and Modern^ edited by John 
Bassett Moore, since 1929, 
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of individual claims.^ But some of them, like the Alabama 
arbitration in 1870,® the Behring Sea arbitration m 1893 ® 
and the British Guiana arbitration between Great Britain 
and Venezuela of 1897 * (which was due to the initiative of 
the United States), took place before imposing arbitral 
tribunals and demonstrated the possibility of judicial 
determination of important political and territorial issues. 
They paved the way for the Permanent Court of Arbitration 
which was established in 1899 and which in the first period 
of its existence was responsible for most of the arbitrations 
in the first two decades of the twentieth century (see below, 
§§ 19-25). 

At the same time, alongside of the Permanent Court of 
Arbitration, there were in operation other arbitral agencies 
in the form of mixed commissions or of tribunals composed 
of one or more arbitrators. Of these the Alaska Boundary 
arbitration between Great Britain and the United States,® 
the various Venezuelan arbitrations * and the British- 
American Mixed Claims Tribunal under the Convention of 
August 1910,’ were the most important. Similarly, after 
the establishment of the Permanent Court of International 
Justice in 1920, there has been a sustained activity of various 
arbitral tribunals or commissions. They have included, to 
mention the more important instances, the Mixed Arbitral 
Tribunals between the Allied Powers and the former Central 
Powers ® ; similar bodies between the latter and the United 


^ A detailed account of these arbi- 
trations will be found in Moore, Arbi- 
trations, vols. i..-v., and liit&rnational 
Adjudications, Modem Series, edited 
by Moore (vols. v. and vi, were pub- 
lished in 1933). These arbitrations, 
from those conducted under the Jay 
Treaty up to the Alabama arbitration 
in 1870, are also discussed and 
analysed in the collection edited by 
Lapradelle and Politis and entitled 
Mecueil des arbitrages irUernaiiomux, 
1798-1858, vol. i., and 1868-1872, 
vol. ii. (1924). See also Jessup, The 
United States and Treaties for the 
Avoidance of War (International Con- 
ciliation Pamphlet No. 239, April 
1928) ; Hill, British Arbitration 
Policies {ibid,t No. 257, Pebruaiy 


1930) ; and Headlam-Morley, Studies 
in Diplomatic History (1930), pp. 
10-60. 

* See below, § 335. 

® For a short account and further 
references see lauteipaoht, Analogies, 
§§ 98, 99. 

* Ibid., §5 100-103. 

« Ibid., §§ 104-106. 

* See in particular Ealston, JBeport 
of the Prenchh Veneziudan Mixed Claims 
Commission of 1902 (1906), and the 
same, Venezuelan Arbitrations of 1903 
(U.S. Senate l>oc. 316, 58th Congress, 
2nd Session ; 1904). 

’ See Nielsen, A 

Claims Arbitration {under the Special 
Agreement of August 18, 1910) (1926). 

* See below, § 102. 
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States^; the Upper Silesian Arbitral Tribunal between 
Germany and Poland®; a number of claims commissions 
between Mexico and other States, in particular the United 
States, Great Britain, France, and Germany®; territorial 
disputes like those between Colombia and Venezuela decided 
in 1922 by the Swiss Federal Council,* between Chile and 
Peru concerning the plebiscite territory in Tacna Arica 
decided in 1925 by the President of the United States,® and 
between Guatemala and Honduras decided in 1933 by a 
tribunal presided over by Mr. Hughes, the Chief Justice of 
the United States ® ; the claims of Great Britain against 
Spain in connection with the events in Morocco, decided in 
1924 by Judge Huber ’ ; various arbitral decisions in con- 
nection with the work of the Reparation Commission ® ; 
and a number of cases decided by the Permanent Court of 
Arbitration, which is still in existence.® The latter tribunal, 
the establishment of which marked a new epoch in the 
history of international arbitration, was the principal insti- 
tution for arbitral settlement in the fifteen years which 
preceded the World War ; its organisation has, together 
with the Draft Convention of 1907 for establishing a Court 
of Arbitral Justice,^® the project of an International Prize 
Court ** and the Central American Court of Justice,*® in 
many respects served as a model for the Statute of the 
Permanent CoTirt of International Justice. It is therefore 


convenient to give some account of the provisions relating 


^ See Kiesselbach, probleme vmd 
ETiiaoh&idungm der deutsch-ameriJcan- 
ischen Schadena-Commisaion (1927) 
(part of this book is available in an 
English translation, published in 
1930) ; Witenberg, Commmion Mixta 
des Bidamitiona Oexmam-Am&ricainei 
2 vols. (1938), 

® As to which see Kaeokenbeeck in 
Orotius Society t xxL (1936), pp. 27-44 j 
Schindler, op. cii,, pp. 33-39. 

® The decisions of these Commis- 
sions, as well as of practically all 
other arbitral bodies since 1919, are 
reported in the Annual Digeat, where 
further references will be found. And 
see Feller, The Mexican Claima Com- 
miasiona (1936) ; Beus, The Juria- 
frudcMie of the Ceneral CUima Cotu- 
miaaion, United Statea and Mexico 


under the Convention of September S, 
im (1938). 

* Annual Dig^t, 1919-1922, CJase 
No. 64. 

« Jbid,, 1926-1926. 

* See Fisher in A.J., xxvii. (1933) 
pp. 403-427 ; Annttal Digeat, 1933- 
1934, Case No. 46. 

■ ’ Annual Digest, 1923-1924. 

® Ibid., 1923-1928. See also Ent- 
acheidungendea intemationalen Schieda- 
gerichts mt AuaUgung dea Dawes- 
Plana, ed. by Sohooh (1927-1929); 
Kunckel, Die SchiedagerMtabarkeU im 
ReparatioTiarecht nach dem Sachver- 
stdndigeTi^lan (1931). 

* See below, § 25aa, 

See below, § 26a6. 

See below, § 438. 

1* See below, § 26a6. 
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to the Permanent Court of Arbitration. These provisions 
were laid down by the First Hague Conference ; they were 
then enlarged by the Second Hague Conference in the 
Convention for the Pacific Settlement of International 
Disputes.^ 

Arbitra- § 19. Of the ninety-seven articles of the Hague Con- 
oord^g to for the Pacific Settlement of International Disputes, 

tbe Hague no fewer than fifty -four — ^namely, Articles 37-90 — deal "with 
arbitration in four chapters, headed ' On Arbitral Justice,’ 
' On the Permanent Court of Arbitration,’ ‘ On Arbitral 
Procedure,’ and ' On Arbitration by Summary Procedure.’ 

The Convention imposed no obligation on the signatory 
Powers to submit any difference to arbitration. Even 
differences of a judicial character, including those regarding 
the interpretation or application of treaties (for the settle- 
ment of which the signatory Powers, in Article 38, acknow- 
ledged arbitration to be the most efficacious and at the 
same time the most equitable method), had not necessarily 
to be submitted to arbitration.^ 


1 See Hershey, Nos. 314-320 ; Myers in A./., viii. (1914) pp. 769-801 
■UUmann, §§ 166-166 ; Fauohille, and x. (1916) pp. 270-311 ; Wehberg 
§§ 956 (6) and 966 (23) ; Nys, ii. pp. in Hague BecmiU 1931 (iii.), pp. 643- 
668-672 ; Despagnet, Nos. 736-746 694, 623-646 ; Hudson in A. J., xxvi. 

6w; M6rignbac, i. pp. 486-640} (1933) pp. 440-460, and Permanent 

Lawrence, § 221 ; Strupp^ Wdri., ii. Court, pp. 3-29. 

464-474 ; Be Louter, ii. 160-196 ; 

Bolin, §§ 72-92 ; Hyde, ii. §§ 668-671 ; ® Although it was not possible to 

HoUs, The Peace Conference at The agree upon the inclusion in Conren- 

Hague(l900) ; Ke.Ttem,LaConf^ence tion I. of any stipulation embodying 
de la Paix d la Eaye (1900) ; M6rign- compulsory arbitration for a number 
hac. La Conference iniemationale de la of differences, the principle itself was 
Paix (1900) ; Fried, Die zweite Haager fully recognised, and the Fin^ Act of 
Konferem (1908) ; Meurer, i. pp. 299- the Second Peace Conference included, 
372 ; Scott, Conferences, pp. 286-386 ; therefore, a declaration that the Oon- 
Higgins, pp. 164-179; lAmonon, ference * is unanimous (1) in admitting 
pp. 188-219 ; Nippold, i. pp. 36-231 ; /the principle of compulsory arbitra- 
Wehberg, Komrnerdar, pp. 46-164 ; J tion ; (2) in denting that certm 
Tettenhorn, Das Haager Schieds- disputes, in particular those relating 
gericM (1911) ; Schhoking, Der Staa- to the interpretation and applioatimi 
tenverband der Haager Conferenzen of international agreements, may be 
(1912), pp. 39-66 ; Lammasch, Die submitted to compulsory arbitration 
Lehre wn der JSchiedsgerichitsbarheit without any reetrictionJ See Soott, 
(1914) ; Fillet, Les Conventions de la Conferences, pp. 319-385, where the 
Haye (1918), pp. 1-207 (esp. 113-207) ; proceedings of both the First 
Gossweiler, L* arbitrage intematioridl Second Peace Conferences oonoeming 
avant 1914 et aprh 1919 (1923), compulsory arbitration are sketched 
pp. 17-92 ; Politis, La Justice Inter- in a masterly way. See also Soott, 
natioTftcUe (1924), pp. 100-127 ; Kohler Beports to the Hague Conferences of 
in Tii. (1913) pp. 113-122; 1899 and 1907 {1911), pp. 
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§ 20. According to Article 52, the conflicting States which Arbitra- 
resort to arbitration sign a special Act, the ccmpromis,^^^^^ 
which clearly defines : — ^the subject of the dispute ; the and Ap- 
time allowed for appointing the arbitrators ; the form, 
order, and time in which the communications referred to trators. 
in Article 63 must be made ; the sum which each party 
must deposit in advance to defray expenses ; the Tnamift r ) 
of appointing arbitrators (if there be occasion) ; any special 
powers which may eventually belong to the Tribunal ; where 1 
it shall meet ; the languages to be used ; and any special ^ 
conditions upon which the parties may agree (Articles 53-54). j 
The parties may agree to have recourse to the Permanent 
Court of Arbitration itself,^ but they may also a,gaign the \ 
arbitration to one or several arbitrators chosen by them, 
either from the members of the Permanent Court of Arbitra- \ 
tion, or otherwise (Article 55). If the compromis is settled ) 
by a commission, the International Bureau of the Court • 
at The Hague is authorised to put its offices and its staff 
at the disposal of parties which have preferred to bring 
their dispute before arbitrators other than the Permanent 
Court of Arbitration (Article 47). 

§ 21. The parties may agree upon such rules of arbitral Pro- 
procedure as they like. If they fail to stiptdate special rules 
of procedure, chapter iii. of Convention I. contains a code 
of rules (Articles 51 to 86) which are applicable, whether the 
parties have brought their case before the Permanent Court 
of Arbitration or have chosen other arbitrators. 

§ 22. The arbitral award is given after deliberation behind Arbitral 
closed doors, and the proceedings remain secret ; the 
members of the Tribunal vote, and the majority of the 
votes makes the decision of the Tribunal * (Article 78). 

§ 23. The award, when duly pronounced and notiJSed to Pinal 
the agents of the parties, decides the dispute finally 
without appeal (Article 81). Any dispute ariaiug between 
the parties as to its interpretation or execution must, in 
default of an agreement to the contrary, be submitted to 

^ See below, § 26aa. nationals of one of the litigant States 

. _ . appointed as arbitrators see B.T., 

* For instances of dissent by 1923- 1»24, at p. 161. 
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the Tribunal which pronounced it (Article 82). The parties 
may, however, stipulate beforehand in the compromis for 
the right to demand a revision of the award. 

§ 24. The award is binding only upon the parties to the 
proceedings. But when there is a question of interpreting 
a convention to which States other than the States at 
variance are parties, the conflicting States have to iirform 
all the contracting Powers in good time. Each has a right 
to intervene in the case before the Tribunal, and, if one or 
more avail themselves of this right, the interpretation 
contained in the award is binding upon them also (Article 
84). 

§ 25. Each party pays its own expenses, and an equal 
share of those of the Tribunal (Article 86).^ 

§ 25a. With a view to simplifying and expediting arbitra- 
tion in disputes of minor importance, chapter iv. of Con- 
vention I. contains a body of provisions (Articles 86 to 90) 
for arbitration by summary procedure. 

§ 25aa. The preceding §§ 19 to 25a relate to arbitration 
under Hague Convention I. in general, and it will have been 
noticed that under Article 55 of that Convention (1907) the 
parties may either choose one or more arbitrators as they 
please, or they may have recourse to the Permanent Court 
of Arbitration, which in compliance with Articles 20 to 29 
of Convention I. of 1899 the signatories proceeded in 1900 
to organise at The Hague. I This orgardsation comprises 
three distinct bodies — ^namely, the Permanent Adminis- 
trative Council of the Court, the International Bureau of 
the Court, and the Court of Arbitration itself. | But a fourth 
body must also be distinguished — ^namely, the tribunal to 
be constituted for the decision of each case. Articles 20 to 
29 were replaced by Articles 41 to 50 of the corresponding 
convention produced by the Second Hague Peace Conference 
of 1907. 

(i) The Permanent Council (Article 49) consists of the 
diplomatic envoys of the contracting Powers accredited to 
Holland, and the Dutch Secretary for Eoreign Affairs, who 
acts as president of the Council. The task of the Council is 
^ See details in Webberg, KommerUar, pp. 155-15^. 
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to control the International Bureau of the Court, and to 
decide all questions of administration with regard to the 
business of the Court. 

(ii) The International Bureau (Article 43) serves as the The inter- 
registry for the Court, and is the intermediary for oom-g*^^' 
munications relating to the meetiags of the Court. It has 

the custody of the archives, and the conduct of all the 
administrative business of the Court. 

(iii) The Court of Arbitration (Article 44) consists of a The Court 
large number of individuals ‘ of recognised competence in 
questions of International Law, enjoying the highest moral 
reputation,’ selected and appointed by the contracting 
Powers. Each Power may appoint not more than four 
members ; two or more Powers may unite in the appoint- 
ment of one or more members ; and the same individual 

may be appointed by different Powers. Every member is 
appointed for a term of six years, but his appointment may 
be renewed. The Court thus constituted is competent for 
all cases of arbitration, unless there shall be an agreement 
between the parties for a special tribunal of arbitrators not 
selected from the list of the members of the Court (Article 42). 

(iv) The Court of Arbitration does not as a body decide The De- 
the cases brought before it ; a Tribunal is created for every 
special case by selection of a number of arbitrators from the 

list of the members of the Court. This Tribunal (Article 46) 
may be created directly by agreement of the parties. The 
Convention lays down detailed rules for the case of the 
parties being unable to reach an agreement on the matter. 

The members of the Tribunal must be granted the privileges 
of diplomatic envoys when discharging their duties outside 
their own country (Article 46). The expenses of the Tribunal 
are paid by the parties in equal shares, and each party pays 
its own expenses (Article 86). 

The following awards ^ have hitherto been given by the 
Permanent Court of Arbitration : 

(1) On October 14, 1902, in the case of The United States of 
America v. Meonco, concerning the Pious Fund of the Califomias.® 

^ See Wilson, The Bogus Arbitration Oases (1915), and Scott, The Magus 
Court Beports (1916). » Martens, NB.G., 2nd ser., xxxii. p. 19S. 
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(2) On February 22, 1904, in the case of Germany, Great Britain, 
and Italy v. Venezuela, concerning certain claims of their subjects.^ 

(3) On May 22, 1905, in the case of Germany, France, and Great 
Britain v. Jafan, concerning the interpretation of Article 18 of the 
treaty of April 4, 1896, and of other treaties.^ 

(4) On August 8, 1905, in the case of France v. Great Britain, 
concerning the Muscat Dhows.® 

(5) On May 22, 1909, in the case of Germany v. France, concerning 
the Casa Blanca incident.^ 

(6) On October 23, 1909, in the case of Norway v. Sweden, con- 
cerning the question of their maritime frontier.® 

(7) On September 7, 1910, in the case of The United States of 
America v. Great Britain, concerning the North Atlantic Fisheries.® 

(8) On October 25, 1910, in the case of The United States of 
America v. Venezuela, concerning the claims of the Orinoco Steam- 
ship Co.’ 

(9) On February 24, 1911, in the case of France v. Great Britain, 
concerning the British-Indian Savarkar.® 

(10) On May 3, 1912, in the case of Italy v. Peru, concerning the 
claim of the brothers Oanevaro.® 

(11) On November 11, 1912, in the case of Russia v. Turkey, 
concerning interest claimed on behalf of Eussians for delay in 
payment of compensation folr damages sustained during the Eusso- 
Turkish War in 1877-1878.1® 

(12 and. 13) On May 6, 1913, in the cases of France v. Italy, con- 
cerning the seizure of the French vessels, Carthage and Manouha, 
during the Turco-Italian War in 1911.ii 

(14) On June 25, 1914, in the case of The Netherlands v. Portugal, 
concerning a boundary in the island of Timor.i® 

(15) On September 2 and 4, 1920, in the case of Great Britain, 
France, and S^ain v. Portugal, concerning the claims of British, 
French, and Spanish nationals on account of the expropriation of 
their property by Portugal.i® 

1 Martens, N,R,G., 3rd ser., i. p. 67. ® Martens, N-M^G*, 3rd ser., vi. p. 64. 

^ Martens, N.R.O., 2nd ser., xxxr, Martens, 3rd ser., vi. 

p. 376. p. 663. 

® Martens, N,R,0., 2nd ser., xxxv. Martens, 3rd ser., viii. 

p. 366. pp. 174 and 179. The IBVench and 

* Martens, 3rd ser., ii. Italian Governments had also sub- 

p. 19. mitted to arbitration the case of the 

® Jdartens, NB,0., 3rd ser., iii. seizure of the vessel Tavignam. But 
p. 86. no final award was given in this 

® J^rtens, N,B,G., 3rd ser., iv- case, as the Governments at issue 
p. 89. agreed to settle the matter out of 

’ Martens, NM,G,, 3rd ser., iv. court. See Martens, N.B.G,, 3rd ser., 
p. 79. viii. p. 172. 

® Martens, 3rd ser., iv. “ A.J., ix. (1916) p. 240. 

p. 744. A.J., XV. (1921) pp. 99, 102.106. 
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(16) On October 11, 1921, in the case of France v, Peru, concern- 
ing certain claims of a French company against Peru.^ 

(17) On October 13, 1922, in the case of Norway v. United States 
of America, upon certain requisitions by the American Government 
of ships under construction in the United States for Norwegian 
subjects during the World War.^ 

(18) On April 4, 1928, in the case between the United States and 
Holland, concerning the sovereignty over the Island of Palmas 
{Miangas),^ 

(19) On June 9, 1931, in the Ghevreau Claim between Prance and 
Great Britain, concerning the arrest of a French subject by British 
authorities in Persian territory (occupied by Great Britain with the 
permission of the Persian Government) during the World War.^ 

(20) On July 18, 1932, in the cases of the S.S. Kronprins Gustaf 
Adolf and S.S. Pacific between Sweden and the United States, con- 
cerning the compensation for the detention of these ships belonging 
to a Swedish corporation during the World War.^ 


The Permanent Court of Arbitration has not been super- 
seded by the Permanent Court of International Justice, 
which we shall describe later. The two instruments are at 
work side by side, and are likely so to continue, at any rate / 
so long as there are States which are parties to the con-*^ 
stitution of the Court of Arbitration and which have not 
yet adopted the Statute of the Court of Justice — ^for instance, 
the United States of America. 


VI 


JUDICIAL SETTLEMENT 


The Pbemanent Court of International Justice 


On the question of an International Court of Justice generally; — ^Nys, ii. 
pp. 677-680 — ^I)e Louter, ii. pp. 192-196-— Scott, The Hague Peaee Con- 
f&reruiee (1909), i. pp. 465-611 and 423-464, and in t. (1911) pp. 


^ A.J., xvi, (1922) p. 480. 

* A.J., xvii. (1923) pp. 362-399, 
and comment in xvii. (1923) 
pp. 287-290, and B.!., 1923-1924, 
pp. 169-162. 

* A.J., 3C3Cii. (1928) pp. 867-912 ; 
Versfelt, The Miangas Arbitration 
(1933); Jessup in A.J,, xxii. (1928) 
pp. 736-762 ; E, de Vissoher in A/., 
3rd ser., %. (1929) pp. 736-762. 


^ A.J., xxvii. (1933) p. 163-182 ; 
Hudson, ibid., xxvi. (19&) pp. 804- 
807. 

* A.J., xxvi. (1932) pp. 834-903 ; 
O’Neil, ibid., xxvi. (19^) pp. 720-734. 
All the avrards of the Permanent 
Court of Arbitration, except the last 
two awards, are printed in Scott, 
Hague Qowrt Seporte (1st ser., 1916, 
and 2nd ser., 1932). 
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302-324 and vi. (1912) pp. 316-358 — Oppenheim, The Future of Inter- 
national Law (1911) (English translation (1921 ), §§ 60-66) — Proceedings, 
vi. (1912) pp. 144-178 — ^Lammasch, Die Lehre von der Schiedsgerichtsbarkeit 
(1914), pp. 137-146 — Scott, An Interruational Court of Justice (1916), and 
The Status of the International Court of Justice (1916) — ^Wehberg, The 
Problem of an International Court of Justice (1918) (translation into English 
by Fenwick) — Gregory in A.J,, ii. (1908) pp. 458-476 — Reinsoh, ibid., v. 
(1911) pp. 604-614 — Lehr in B.I., 2nd ser., xvi. (1914) pp. 137-166 — 
Hyde, ii. §§ 672-676. 

On the proceedings leading to the establishment of the Permanent Court of 
International Justice : — ^Altamira, Bl proceso ideoldgico del proyecto de 
Tribunal de Justicia Internacional (1920) — ^MoreUet, V organisation de la 
Cour Permanents de Justice Internationale (1921) — Bourgeois, Voeuvre de 
la SocUti des Nations (1923), pp. 159-214 — Politis, La Justice Internationale 
(1924), pp. 127-129, 134-139, 155-193 — Scott, Sovereign States and Suits 
before Arbitral Tribunals and Courts of Justice (1925), pp. 215-250 — Garner, 
Developments, pp. 652-707 — Schenk von Staujffenberg, Statut et B^lement 
de la Cour Permanente de Justice Internationale (1934)— Hudson, Permanent 
Court, pp. 81-181 — Proceedings of the Advisory Committee of Jurists (The 
' Hague, 1920) — ^Documents presented to the Committee relating to existing 
plans for the establishment of a Permanent Court of International Justice, 
and Documents concerning the action taken by the Council of the League 
of Nations under Article 14 of the Covenant and the adoption by the 
Assembly of the Statute of the Permanent Court (League of Nations, 
Geneva, 1921). 

On the Court itself as established : — ^Hall, § 1196 — ^Fauchille, §§ 970 (30)- 
970 (51) — Liszt, § 54 — Schhcking und Wehberg, pp. 535-567 — ^Hudson, 
The Permanent Court of International Justice (1934 ; the leading treatise on 
the subject) ; the same. The World Court, 1921-1934 (4th ed., 1934) j and 
see the annual articles by the same author in the American Journal of 
International Law surveying the work of the Court — ^Pachiri, The Permanent 
Court of International Justice (2nd ed., 1932) — Bustamante, El Tribunal 
Permanemte de Justicia Internacional (1925) (translated into English by 
Read as The World Court (1926)) — Ch. de Visscher, La Cour Permanente de 
Justice Internationale (1923) — Salvioli, La Corte Permanente de Giustizia 
Internazionale (1924) — Moore, The United States and the Permanent Court of 
International Justice (1923), and The Permanent Court of International 
Justice (1924), both in International Conciliation Pamphlets, Nos. 186 and 
197, and Moore, Current Illusions, pp. 96-181 — Gonsiorowski, SociiU des 
Nations et prohlbm de la Paia, i. (1927) pp. 383-508 — ^Franoqueville, 
Nceuvre de la Cour Permanente de Justice Internationale, 2 vols. (1928) — 
Ralston, International Arbitration from Athens to Locarno (1929), pp. 
299-341 — ^lindsay, The International Court (1931) — Sir Ernest Pollock 
(Lord Hanworth) in Cambridge Law Journal, 1921, pp. 29-41 — Lord 
Phillimore in Qrotms Society, vi. (1921) pp. 89-98 — ^Root in A.S» Pro- 
ceedings, 1923, pp. 1-15 — Salvioli in Hague Becvsil, 1926 (ii.), pp. 5-113 
— ^HammarskjSld in Bulletin, xvii. (1927) pp. 267-288, and in Journal of 
the Boyal Institute of International Affairs, ix. (1930) pp. 467-497 — ^Morellet 
in Bipertoire de droit international, v. (1929) pp. 274-323 — Caloyanni in 
Hague Beoueil, 1931 (iv.), pp. 656-786 — Ch. deYisBehevmActaScandinavica, 
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iV. (1934) pp. 147-166 — Bruns in Hague Becueil, 62 (1937) (iv.), pp. 651- 
666 . 

For literature on the deyelopment of International Law by the Court see 
below, p. 63, n. 1. 

For a periodical review of the work of the Court see Series E of the publications 
of the Court. 

§ 26ci6. Valuable as has been, and may continue to 'he, Proposals 
the Permanent Court of Arbitration at The Hague, it must 
be pointed out that it is not a real court of justice as that tional 
term is ordinarily understood.! For, in the first place, it is Sltfc? 
not itself a deciding tribimal, out only a list of names, out 
of ■which the parties in each case select, and thereby con- 
stitute, the court. Secondly, it was feared ^ that occasions 
may occur on which a court of arbitration may feel itself 
free rather to give an award ex aequo et bono, which more or 
less pleases both parties, than to decide the conflict in a 
judicial manner by simply applying Jegal rules. Thirdly, 
since in conflicts to be decided by arbitration the arbitrators 
are selected by the parties on each occasion, there are in 
most cases different individuals acting as arbitrators, with 
the result that there is no continuity in the administration 
of justice, j' 

For these reasons it was long felt that it would be of the 
greatest value to institute a real international court of 
justice, consisting of a number of judges in the technical 
sense of the term, who are appointed once for all, and would 
have to act in each case that the parties chose to bring before 
the court.2 Such a court would not only base its decision 
on purely legal deliberations. It would secure continuity 
in the administration of international justice, because it 
would attach due importance to its former decisions.® The 
Second Hague Peace Conference of 1907 discussed the 
question of creating such a court, but only produced the 

* It has been pointed out above States, as proposed by Webbeig, Mn 
that such apprehension found in iiUenwtioTuder QervMahof Primt- 
laot no support in the history of Uageti (1911) ; see also Bar in Z.I., 
international arbitration. See below, vii. (1913) pp. 429-437 ; Hurst in 

XX . PP- And see 

inaerent from this court would below, p. 61, n. 2, on access of indi- 
be an international court of justice 'viduals to international tribunals, 
for the settlement of money claims * See Article 69 of the Statute of 
of private individuals against foreign the Court, below, § 26oe. 
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draft of a convention concerning the subject, which spoke 
of the creation of a ‘ Court of Arbitral Justice.’ ^ 

§ 25oc. The opportunity for creating a real court of 
international justice came at the close of the World War. 
The preamble of the Covenant of the League enumerates 
amongst the means of securing its objects ‘ the firm estab- 
lishment of the understandings of international law as the 
actual rule of conduct among Governments,’ and ‘the 
maintenance of justice and a scrupulous respect for all 
treaty obligations in the dealings of organised peoples with 
one another ’ ; and accordingly Article 14 provides that 
‘ The Council shall formulate and submit to the members of 
the League for adoption plans for the establishment of a 
Permanent Court of International Justice. The Court gligi] 
be competent to hear and determine any dispute of an 
international character which the parties thereto submit to 
it. The Court may also give an advisory opinion upon any 
dispute or question referred to it by the Council or by the 
Assembly.’ 

In due course the Council in February 1920 appointed an 
Advisory Committee of distinguished jurists (including 
Mr. Eliliu Root, although the United States had not ratified 
the Covenant ^), and charged them with the duty of pre- 
paring a Draft Scheme ® for the establishment of such a 


^ See Hudson, Permanent Court, 
. 77-81. In the same year, 1907, 
sta Bioa, Guatemala, Honduras, 
Hioaragua, and San Salvador estab- 
lished the ‘ Central American Court 
of Justice ’ at Cartago, consisting of 
five judges. (See A.J., ii. (1908), 
SuppL, p. 231.) This court was never 
of more than local importance, and 
it came to an end in 1918 ; but it is 
of interest as having been the first 
of its kind. See xii. (1918) 

p. 380 ; Bustamante, The World 
Court, pp. 68-78; Eyma^ La Cour 
de Justice Cenire^Amiricaine (1928) ; 
and, for exhaustive survey, Hudson 
in xxvi. (1932) pp. 759-786, and 
PermcnneTd Court, pp. ^-67. In place 
of this court a new court has been 
f<Hreahadowed, but never actually 
^tabKshed, by a Convention of 
Eetewry 7, 1923, See Hudson, Per- 


rmnent Court (1934), pp. 63-66. 

* Upon analogies presented by the 
Am^oan Supreme Court see Baloh, 
A World Court in the Light of the 
United States Supreme Court (1918) ; 
H. A. Smith, The American Supreme 
Court as an International Tribunal 
(1920) ; Bellot, The Constitution of 1^ 
Supreme Court of the United States and 
the Permanent Court of International 
Justice (Grotius Society’s Texts, Ho. 
8) (1921) ; Warren, The Supreme 
Court and Sovereign States (1924), and 
International Conciliation Pamphlet 
No. 289 (April 1933} ; Eosenberg in 
Columbia Law Pevtew, xxv. (1925) 
pp.^ 783-799. As to the subsequent 
attitude of the United States to the 
Court see below, p. 61, n. 4. 

* Printed in Paohiri (let ed.), ppu 
289-299. 
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court, wMch, with amendments, of which one of great 
imp ortance will be referred to later,^ was, after examination 
by the Council and by a Committee of the Assembly, ap- 
proved by the Assembly on December 3, 1920. But the 
Statute became binding upon the members of the League 
only as the result of the signature and ratification of the 
Protocol of Signature of the Statute of December 16, 1920.* 

The Scheme, and ‘ the Statute ’ ® as it became when adopted 
and will be referred to hereafter, are divided into three 
chapters, which it will be convenient to adopt as the basis 
of our exposition : (i) Organisation ; (ii) Competence ; | ^ 

(iii) Procedure. 

§ 25aca. Unlike the Covenant of the League, the Statute The ReTi- 
of the Court contains no provision for its amendment. In 
view of its origin, and having regard to the general rule of 
International Law that, in the absence of a provision to the 
contrary, a treaty can be amended only with the consent 
of all its parties, it would appear that both approval of the 
Assembly and unanimous consent of the parties to the 
Protocol of Signature of 1920 are required for the amend- 
ment of the Statute. This was the view taken in 1928 and 
1929 when a Committee of Jurists, appointed by the 
Council in virtue of a resolution of the Assembly of Sep- 
tember 20, 1928,* was entrusted with the task of considering 
any changes in the Statute rendered necessary in the light 
of past experience. The Committee proposed a number of 
changes, the most important of which aimed at increasing 
the number of judges, abolishing the post of deputy-judge, 
adding a, hitherto absent, provision for the case of resigna- 
tion of judges, rendering it impossible for judges to engage 
in any occupation of a professional nature,® constituting the 
Court as being permanently in session except during 


. ^ See below, § 26ae (p. 64), 

® Por text see Paohiri, p, 369 ; 
Hudson, Permanenit Court, p. 679. 

* Treaty Series, No. 23 (1923), 
Cmd. 1981; xvii. (1923), 

Suppl., pp, 66-69 ; T'achiri, pp. 348- 
369; Hudson, Permanent Court, pp. 
678-609, and in World Court Be/porta, 
i. pp. 18-26, and International Legis- 
lation, t pp. 630-646. The Articles 


referred to in §§ 25ad-25af below 
are the Articles of the Statute of the 
Court, unless otherwise mentioned. 

^ Records of ike Ninth Assembly, 
Plenary Meetings, p. 112. 

® Cuba subseouently opposed that 
particular amendment. No adequate 
official explanation was given of the 
Cuban attitude. 
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judicial vacations, and regularising tke rendering of Advisory 
Opinions. No attempt was made to amend the Statute by 
making provision for its further amendment by a process 
less cumbrous than the unanimous consent of the States 
parties to it. The proposals of the Committee were sub- 
mitted in September 1929 to a Conference of representatives 
of States parties to the Statute, and were approved by it 
with some minor modifications. The Conference drew up 
a Protocol of Revision of the Statute for signature and 
ratification by the parties to the Protocol of 1920. The 
Tenth Assembly then adopted on September 14, 1929, the 
amendments of the Statute and the draft Protocol. Owing, 
originally, to the opposition of Cuba and, subsequently, to 
the failure of some of the signatories of the Protocol of 1920 
to ratify the Protocol of Revision, the Protocol of Revision 
did not enter into force until February 1, lOSC.’^ In the 
meantime, the provisions of the Protocol as to the increase 
of the number of judges were, in accordance with Article 3 
of the Statute, given effect by a resolution of the Assembly 
in 1930 ; while those relating to the permanency of the 
sessions of the Court were embodied m the Rules of the 
Court as revised in 1931.® 

<>ganisa- § 2Sad. After -making it clear that the Court is in addition 
the Permanent Court of Arbitration and to any other 
special tribunal of arbitration to which States may choose 
to submit their disputes (Article 1), the Statute proceeds 
to deal with the character, the number, the mode of election, 
and the tenure of ofSce of the judges and deputy-judges. 
The Court is to be ‘ composed of a body of independent 


^ See Records of the Sixteenth As- 
sembly^ 1935, Plenary MeeimgSi pp. 
94, 124 ; Off. J., 1936, pp. 118, 266 ; 
Hudson in A.J,, xxx. (1936) pp. 273- 
279. 

® For a detailed and lucid account 
of the work of revision of the Statute 
see Publications of the Court, Series 
E, No. 6, pp. 56-92. In the subse- 
quent issues of that Series there will 
be found an account of the develop- 
ments after 1930. See also Pereira oa 
Silva, La r^orme de la Cowr Perma- 
nerUe de Justice InternaXiomJe, le 


Protocols de 1920, et le veto de Cube 
(1931); Pachiri in B.Y., 1930, pp. 
92-99 ; Hudson in A-J,, xxv. (1931) 
pp. 16-21, and Permanent Court, 
pp. 102-208 ; Cassin in xxxvi. 
(1929) pp. 377-396 ; Baestad in 
E.i. (Pam), hi. (1929) pp. 340-379; 
Hammarskjald in RJ*, 3rd ser., ix. 
(1928) pp. 667-689 ; Paul de Vineuil, 
ibid,, xi. (1930) pp. 601-621 ; Anon, 
in RJ. (Paris), iv. (1929) pp. 6-66. 
For the text of the Protocol of 
Eevision see Treaty Series (1930) 
No. 38. 
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judges, elected regardless of their nationality from amongst 
persons of high moral character, who possess the qualifica- 
tions required in their respective countries for appointment 
to the highest judicial of&ces, or are jurisconsults of recog- 
nised competence in international law ’ (Article 2).^ The 
number was originally eleven judges and four deputy- 
judges (Article 3). The number of judges was increased by 
the Assembly in 1930 to fifteen, and the elections in that 
year took place on that basis. Four deputy-judges were 
also elected on that occasion, but in view of the anticipated 
coming into force of the revision of the Statute the hope 
was expressed that they would not be called upon to serve. 
Since then, there has been no occasion to have recourse to 
their services. 

The draft Convention for a Court of Arbitral Justice in 
1907 already referred to ^ failed to become law mainly by 
reason of the difficulty of devising a method of electing 
judges which would satisfy both the large and the small 
States. This danger was obviated in 1920 by the adoption 
of what has been called the ‘ Root-Phillimore ’ plan, which, 
by entrusting the election of the Court both to the Council 
(on which at that time the Great Powers were expected to 
form a majority) and to the Assembly, took account of the 
claims of the Great Powers and of the small States.® 

On the one hand, judges must not be regarded as the 
representatives of the States of which they happen to be 
nationals ; on the other, it is necessary, in order to establish 
confidence in the Court, for every State to know that there 
is at any rate one member of the Court who is familiar with 

the Court and to speak one of them * : 
Series E, No* 6, p. 90. 

® See above, § 25ab. 

® This consideration has now 
largely ceased to operate, seeing that 
the Permanent Members no longer 
possess a majority on the CounoiL 
See B.7,, 1931, pp. 126-130. It is 
doubtful whether the present method 
makes possible a conscientious, 
thorough, and fully responsible pro- 
cess of selecting the personnel of one 
of the most important organs of the 
international community. 


1 This insistence upon professional 
q^ualihcations should be contrasted 
with the qualifications of the members 
of the panel of the Permanent Court 
of Arbitration : see above, § 25aa 
(iii). The Conference of the Signa- 
tories of the Statute, held in 1929, 
adopted a resolution, subsequently 
approved by the Assembly of that 
year, recommending that ‘ the candi- 
dates nominated by the national 
groups should possess recognized prac- 
tical experience in international law 
and that they should be at least able 
to read both the official languages of 
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the general principles and outlook of its legal system. 
Accordingly, Article 2 states that they are to be elected 
‘ regardless of their nationality,’ but Article 9 provides that 
the whole body ‘ should represent the main forms of civiliga- 
tion and the principal legal systems of the world.’ ^ 

In pursuance of the ‘ Root-Phillimore ’ plan, which 
involves two stages — nomination and election — ^the candi- 
dates are first ‘ nominated by the national groups in the 
(Permanent) Court of Arbitration,’ additional national 
groups being formed to comprise any members of the 
League not represented in that Court (Article 4), no group 
‘ nominating more than four persons, not more than two of 
whom shall be of their own nationality ’ (Article 5) ; and 
‘ each national group is recommended to consult its Highest 
Court of Justice, its Legal Faculties and Schools of Law, 
and its National Academies and national sections of 
International Academies devoted to the study of Law ’ 
(Article 6).^ 

A list of candidates having been prepared in this way, 
the Assembly and the Council proceed ‘ independently of 
one another,’ but in effect simultaneously, to elect both the 
judges and the deputy-judges (Article 8), no person being 
considered as elected who does not obtain an absolute 
majority of votes both in the Assembly and in the Council ; 
and if two or more nationals of the same State should obtain 
a majority of the votes of both these bodies, only the eldest 
of these is considered as elected (Article 10).® 


^ And see below, p. 67, as to 
* national ’ judges. 

® There' is no legal obligation to 
consult these bodies (see Report of 
the Committee of Jurists of 1920, p. 
707), and the recommendation has 
in fact remained a dead letter. 

® On the question whether a wrson 
possessing the nationality of a British 
dominion could he eleot^ in addition 
to a national of the United ICingdom 
and Northern Ireland see Poliak in 
A-J,, xc. (1926) pjp. 714-726 ; Baker, 
The Present Juridical Status of tJie 
British Dominions in International 
Law (1929), pp. 102-105. And see 
the Minutes of the Committee of 
Jurists on the revision of the Statute 


for the suggestion by Sir Cecil Hurst 
that Article 31 of the Statute (see 
below, p. 67) ‘ should be interpreted 
to mean that it did not exclude the 
right of a Dominion to appoint a 
judge ad hoc even though an Bnglish 
judge should also be a member ’ : 
Mirmtes, Doc. 0. 166. M. 66, 1929. V., 
pp. 70, 71, 84-87. The suggesticm 
was not adopted. But, clearly, such 
an appointment would have to be 
made if the existing reservations a^ 
to inter-imperial disputes (see below, 
p. 66) were to be abandoned, and 
if a dispute were submitted to the 
Court under the Optional Clause, or if 
a dispute were voluntarily submitted^ 
notwithstanding the reservation. 
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If necessary, three meetings of each body must be held, 
and, failing their coincidence in electing the same persons 
even after three meetings, a joint conference between the 
two bodies takes place for the purpose of removing what 
would otherwise be a deadlock. (Such a joint conference 
became in fact necessary at the first election in 1921.1) 
Failing agreement between the Council and the Assembly 
by this means, the judges and deputy-judges already 
appointed proceed to fill up the remaining vacancies from 
among persons who have obtained votes either in the 
Council or in the Assembly (Article 12). 

The members of the Court are elected for nine years,® and 
are re-ehgible (Article 13), and when engaged on the business 
of the Court they enjoy diplomatic privileges and 
(Article 19).® They elect their President « and Vice- 
President, and appoint their Registrar (Article 21). The 
seat of the Court is at The Hague (Article 22). 

Normally the Court consists of the eleven judges ; and 
if a court of eleven members cannot be constituted, a quorum 
of nine wiU sufhce (Article 25).® Judges and (when actuaUy 
performing their duties) deputy-judges and judges ad hoc 
(see below, p. 67) receive remuneration ; not from the 
States whose nationals they are— that would be pessimi 
exempli — ^but out of the funds of the Court, which are 
supplied by the League (Articles 32, 33).® No judge or 
deputy-judge, when actively perfornodng his duties in the 


^ Befporta of the Second Aaaemily, 
Plenary Meetings, pp. 290-291 ; 
Pachiri, pp. 38-40 ; Hudson in A,J., 
XXXV. (1930) pp. 718-727. 

* Owing to the war which broke 
out in Europe, the Twentieth As- 
sembly deoicied in December 1939 
not to proceed with the renewal of 
the membership of the Court at the 
expiration of the nine-year term at 
the close of the year 1939, and to 
postpone the election to another 
session. 


® Secretan, Lea immuniUs di^ploma^ 
txques des Beprdsentants, des J&taU 
mmbres et des Agents de la SociiU 
^ Nations (1928), pp. 56, 67; 
A^otti in Bivista, 3rd ser., viii. 
(1928) pp. 631-535 ; De4k in BJ[,, 
VOL. n. 


3rd ser., ix. (1928) pp. 187, 646- 
549; I>reus8 in AJ./xxv, (1931) 
pp. 707-710; Genet in B.G., xiv. 
(1933) pp. 264-281 ; Aubain in E.7., 
^d ser., XV. (1934) pp. 129-143; 
Hammarskjold in Hague Becueil 56 
(1936) (ii.), pp. 112-206. 


* Lienau, Stellung und Befugniese 
des Prdsidenten des JStdndigen Inter^ 
nationakn Oerichtshofea (1938). 

* This appears to be the effect of 
Article 26 ; * judges ’ in the last para- 
graph does not include ad hoc (national) 
judges. On the question of quorum 

Eaohiri, pp. 60, 51 ; Hudson, 
Permanent Court, pp. 323-326. 

* For details see Hudson, Perma^ 
nent Court, pp. 304-307. 
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CoTixt, may ‘ exercise any political or administrative 
function ’ (Article 16)/ a provision which, though aimed at 
divorcing them as far as possible from the interests of their 
own States, probably also excludes them from discharging 
political or administrative functions of an international 
character, as, for instance, on the staff of the League.^ 
Nor may any member of the Court ‘ act as agent, counsel, 
or advocate in any case of an international nature ’ (Article 


Compet- 
ence of the 
Court.* 


17).® 

§ 25ae. A fundamental question which is answered by 
the Statute is the question whether the right of litigating 
in the Court is confined to States or extends to individuals. 
The view held by the author of this work was that '‘States 
solely and exclusively (apart from the League of Nations) 
are the subjects of International Law ’ and entitled to the 
rights and subject to the duties arising from that law.® We 
'find in Article 34 of the Statute that ‘ only States or members 
of the League of Nations can be parties in cases before the 


1 See Hadsoa, PertrMwra Court, 
op. 340-342. The Protocol of Eevi- 
mon of lOaO inserted here a further 
reatriotion by adding the words nor 
engage in any other occupation of a 
professional nature. 

2 But not on committees appointed 
by tbe League; e.g- Dr. Loder, a 
judge of the Court, is a member of 
the Committee of Bxperte for the 
Progressire Codification of mtema- 
tionll Law, as also is Dr. Wang, a 

deputy.jndge. If® 

the Court, Senes B, No. 1, pp. 247-^8. 
In 1931 the Court expressed the view 
that ‘ any function which compelled 
a person to follow the instructions of 
his Government, regardl^_ . 
personal views, was “political m 
the meaning of ® 

E. No. 7, p. 278. And SM P:/\’’ 
for an afBrmation of the right of the 
judges to accept membership of oom- 
mi^ons of oonoiliatipn and mquiry. 
Obviously, a judge who sat on such 
a oommistion would be debarred from 
sitting on the Court in the same case. 
And see ibid.. No. 4, p. 270, and No. 7, 
T>n. 277 and 287, for decisions of the 
Court on some q^uestions of incom- 
patibility. 


® The words of an international 
nature ’ were suppressed in the Pro- 
tocol of Keyision of 1929. 

* See generally Bustamante, The 
World Cmrtf pp. 179-219; Paohixi, 
pp. 70-106 ; Politis, pp. 166-175 and 
236-246 ; Hudson, Perman^ent Court, 
pp. 358-409 ; Magyary, Lajwridiclim 
de la Cour Permanents de Justice 
InternationaU (1931) ; Goecze, Die 
Zustdndigkeit internationaUr CferkhtS’ 
h>dfe (1933) ; Blooiszewski in R.O,, 
xxix. (1922) pp. 22-46 ; Hammars- 
kjold in jB.J,, 3rd ser., ix. (1928) 
pp. 82-99 ; Borel and Politis (with 
notes by Huber and others) in 
Annugire, xxxiii. (2) (1927) pp. 669- 
834 ; Jacoby in AJ,, xxx. (1936) 
pp. 233-255. See also Series D and E 
of the Publications of the Court. As 
to the restrictions upon jurisdiotion 
arising out of so-called Utispendanee, 
see T6n4kid^s in i2.G., xxxvi. (1929) 
pp. 602-527 ; and Bosoo, Rapporti e 
conflitti fra giuriedizioni inierrmioruUi 
(1932). See also, as to other con- 
ditions of jurisdiotion in general, 
Witenberg in Hague Recueil, 1932 
(iii.), pp. 5-132. 

* See above, vol. i. § 13. 
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Court ’1; for there are members of the League, for 
instance India and most of the British self-governing 
dominions, who are not States in the full international 
sense. This does not mean that in no circumstances can 
the Court adjudicate upon the claims of private individuals. 
It means that, before it can do so, a Government must 
espouse a claim of the individual and bring it before the 
Court.2 As the Court has stated on a number of occasions, 

‘ by taking up a case on behalf of its nationals before an 
international ^Jribunal, a State is asserting its own right — 
that is to say, its right to ensure, in the person of its subjects, 
respect for the rules of international law.’ ® 

The Court is open to (i) members of the League ; (ii) the 
States mentioned in the Annex to the Covenant, even if 
not members of the League — ^that is, the United States ^ 


j 1 <5oiistitution of the now 
defunct Central American Court of 

j j ’ nientioned in §25ab, pro- 
vided that the Court could take 
cogmsance of claims which an in- 
divKiual subject of one of the con- 
tracting States might raise against 
any other contracting State, whether 
his Goverment supported his claim 
OT not. As to the Mixed Arbitral 
Tnbun^ see vol. i. § 289 (n.). And 
see n. 2, below. 

* the majority of the judg- 

ments of the Court have been con- 


cemeu witn claims of a private origi 
See on access of individuals to int( 
national tribunals — ^and to the P< 
manent Court in particular : Minu 
of Jurists of m 
pp. 29^'217 ; Salvioli in Rivista, 3 
^r., 11 . (1923) p. 501 (n.‘3) ; Run 

762-783 ; T6n^kid6s, ibt 
^ ^'73-493, and xiii. (192 

(1^0) pp. 359-366 ; Soholewski 

nQ 9 ?\ “ ■Amuaire, xxxv. i 
ro- S06-682, and in Sag 

WB fTi’r/ PP- 0-119. A 

see the hteratee refewSi to below 

\ and Serbi 

^ Tol- i- § 166 . 

Aetoquestio 

eaiBR Jjaw whi 

ewne before the Clourt see Ha: 


marskjold, Revue critiqm de droit 
interTuUional, xxx. (1934) pp. 315-344. 
See also Niboyet, Quelquea coTisidira- 
tions sur la justice intermtionale et le 
droit internatioTial privi (1929). And 
see Strisower in Annuaire, xxxv, (1) 
(1929) pp. 585*647 ; Rundstein in 
Hague Recueil, 1928 {iii.)» pp- 331-469. 
On private arbitration in international 
relations see Balladore Pallieri in 
Hague Recueily 51 (1935) (i.), pp. 291- 
403. 

® Brazilian Loans Case, Series A, 
No. 14, p. 17 ; Mavromraatis Palestine 
Coi^cessions Case, Series A, No. 2, 
p. 12 ; Factory at Chorzdw Case, Series 
A, No. 17, pp. 25-29 ; The Panevezys* 
SaldtUiskis Railway Case, Series A/B, 
No. 76, p. 16. 

* The United States, following upon 
the passing of a Resolution by the 
Senate on January 27, 1926, inti- 
mated to the Secretary-General of 
the League of Nations its desire to 
adopt and adhere to the Statute of 
the Court, provided that all the 
Powers who have adopted the 
Statute of the Court will indicate to 
the United States, through an ex- 
change of notes, their acceptance of 
a number of reservations and under- 
standings. Of these the fifth reser- 
vation provided as follows : 

*That the Coxirt shall not render 
any advisory opinion except publicly 
after due notice to all States adher- 
ing to the Coturt and to all interested 
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and the Hedjaz ; and (iii) other States which shall previously 
have made a declaration of acceptance of the jurisdiction 


States, and after public bearing or 
opportunity for bearing given to 
any State concerned;! nor shall it, 
without the consent of the United 
States, entertain any request for 
an advisory opinion touching any 
dispute or question in which the 
i United States has or claims an in4 
^ terest.’ See A.J,, xx. (1926), SupphJ 
4 pp. 73, 74. 

The reservations of the United 
, States were considered in September 
^ 1926 by a conference of forty States 
signatories to the Protocol establish- 
J ing the Statute. In the Pinal Act 
and Protocol the States represented 
at the Conference agreed to accept 
the reservations of the United States 
with the exception of the second half 
of the jSfth reservation. (See Cmd. 
2776 (1926); A.J., xxi. (1927), 

SuppL, pp. 1-11. See also Minutes of 
the Conference (Publications of the 
League, v. Legal. 1926, v. 26).) There 
was no disposition to acquiesce in the 
contention that in the reservation in 
question the United States asked 
merely for the concession of a right 
already enjoyed by members of the 
Coimoil, namely, the right to prevent 
by a single vote a request for an 
advisory opinion. Por the very 
question whether unanimity of all 
members of the Council (or of the 
Assembly) is required for a request 
for an advisory opinion was then, 
and is still, controversial (see below, 
p. 69). See Lauterpaoht in Toynbee, 
Survey, 1926, pp. 80-98 ; Kraus in 
R,L, 3rd ser., vii, (1926) pp, 281- 
320 ; Miller in OolurnJbia Law Review, 
xxvi. (1926) pp. 664-670 ; Garner in 
J2.G., xxxiii. (1926) pp. 139-164, 
209-246 ; Wright in aJ., xxi. (1927) 
pp. 1-26; Baldoni in Rivista, xix. 
(1927) pp. 17-33. The United States 
did not agree to a modification of the 
\ fifth reservation, and the question re- 
\ mained in abeyance until September 
i 1929, when the United States signed a 
\ wecial Protocol of Adherence to the 
I (Jourt. The Protocol embodied the 
\ reservatioixs made in 1926, including 
\ the substance of the fifth reservation. 
' In regard to the latter the Protocol 
laid down the procedure to be fol- 
lowed for ascertaining whether the 


United States objected to an advisory 
opinion being given by the Court ia 
any individual case and for an ex- 
change of views on the matter. But 
instead of endowing the veto of the 
United States with a binding effect, 
the Protocol provided that, in case 
of the failure of negotiations between 
the United States and the Council or 
the Assembly and the unwillingness 
of the United States to forgo its 
objection to a contemplated request 
for an advisory opinion, the United 
States will exercise the right of with- 
drawal from the Court as provided 
by the Protocol. The Protocol was 
submitted to the vote of the Senate of 
the United States in February 1936. 
It failed to secure the required major- 
ity. It must be noted that through- 
out the discussions concerning the 
adherence to the Court there was no 
question of the United States under- 
taking any commitments conferring 
upon the Court obligatory jurisdiction 
in disputes to which the United States 
is a party. The question of the 
adherence of the United States to the 
Court has produced an enormous 
literature wMch is carefully noted in 
the successive issues of Series B of the 
Publications of the Court. The reader 
will find there also an account of the 
various stages of the proposed adher- 
ence. See also Bustanoante, The 
World Court and the United States 
(1929) ; Fleming, The Treaty Veio of 
the American Senate (1930), pp. 168- 
260 ; Jessup, The Permaneni Court of 
International Justice : American Ac- 
cession and Amendments to the Statute 
(International Conciliation Pamphlet 
No. 264, 1929), pp. 621-676; the 
same. The United States and the World 
Court (World Peace Foundation, 
1929) ; Martin, The Permanent Court 
of International Justice and the Ques- 
tion of American Adhesion (1932) ; 
Fachiri in B.F., 1930, pp. 84-92; 
Raestad in RJ, (Paris), iii, (1929) 
pp. 308-339 ; Hudson in AJ., xxii. 
(1928) pp. 776-796; Bourquin in 
R.Q., xxxvii. (1930) pp. 241-286 ; 
Paul de Vineuil in 3rd ser., xi. 
(1930) pp. 621-638 ; Hudson, Perma- 
nent Court, pp. 209-231 ; Wiokersham 
in Qeorge Washington Ima Retmo^ 
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of the Court either generally or ad hoc, and have given an 
undertaking to carry out in full good faith the decisions of 
the Court and not to resort to war against a State compl3dng 
therewith.^ Further, it should be mentioned that it is the 
practice of the Council, when requesting an advisory 
opinion, 2 to instruct the Secretary-General of the League 
to give aU necessary assistance to the Court, ‘ and, if neces- 
sary, to take steps to be represented before the Court.’ 

Before defining the jurisdiction. of the Court it is worth 
while recalling the general principle of International Law ® 
that no State can be compelled to litigate against its will. 

We must, therefore, seek as the basis of the jurisdiction of 
the Court the consent of the litigant, given either generally 
and in advance, or ad hoc and upon the occurrence of the 
dispute. International society has not yet reached, as 
national societies or States have, the point at which any 
creditor or party injured can summon his debtor or aggressor 
before a court without the latter’s consent to go there. 

There is no reluctance on the part of States to appeal to 
the existing rule of International Law on this matter. In 
fact, a great number of the judgments given by the Court 
have been concerned in one form or other with a plea to 
the jurisdiction of the Court, namely, with a contention 
that the jurisdictional clause invoked by the plaintiff State 
did not actually confer jurisdiction upon the Court.* 

In addition to its advisory function (see below) the juris- 
diction of the Court (Article 36) may be classified as either 
voluntary or obligatory. It is (i) voluntary in regard toVolun- 
‘ aU cases which the parties refer to it ’ by a special, ad hoc, 
agreement.? diction. 

It is (ii) obligatory by virtue (a) of special clauses inconren- 

i. (1932) pp. 3-17 ; Toynbee, Survey, Series C, No. 13 (ii.), pp. 7, 28, for a 
1929, pp. 70-90. For the text of the declaration to that effect by ^rkey <ji(j^xon. 
Protocol of Accession of the United in the Lotus case. 

States and the Protocol of Signature * See below (iii), p. 58. 

& of 1929 see Treaty Series, No. 13 ® See above, § 12. 

[1930] ; Documents, 1929, pp. 31-38 ; * Lauterpacht, The Development of 

Hudson, World Court Reports, i. pp. Intemationm Law by t%e Dermoment 
104, 106. Court of International Justice (1934), 

^ See Resolution of the Council of pp. 29-33. 

May 17, 1922 {Off, J,, June 1922, * See Th4venaz, Le compromis 

pp. 6^-646), adopted in pursuance arbitrage devant la Cour Permanents 
of Article 35 of the Statute. And see de Justice Intemationcde (1938). 
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Juris- 

diction. 


treaties other than those referring specifically to pacific 
settlement. This category includes disputes under those 
parts of the Treaty of Versailles and other peace treaties 
at the end of the World War which provide for the reference 
to the Court of disputes as to the interpretation of their 
provisions, disputes as to interpretation under the Mandates 
and the Minority Treaties,^ and disputes under many other 
treaties, general or particular, which have been concluded 
since the establishment of the Court and provide for reference 
to the Court.^ 

(6) Of treaties of pacific settlement providing for judicial 
settlement usually in conjunction with conciliation or with 
arbitration and conciliation (see below, § 25ah), or 

(c) Of the so-called ‘ Optional Clause ’ of Article 36 of 
the Statute of the Court which any member of the League, 
or any State mentioned in the Annex to the Covenant, or 
(with a certain limitation) ^ any other State admitted to 
participate in the benefits of the Court, may choose to make 
binding upon itself. The Committee of Jurists proposed 
that the Court’s normal and regular jurisdiction should be 
compulsory in all cases of a legal nature as enumerated in 
Article 13 of the Covenant, but, mainly owing to the opposi- 
tion of some of the Great Powers, this provision was deleted 
from the Statute before it was adopted by the Assembly. 
Nevertheless, it was replaced by a provision enabling 
members of the League and States mentioned in the Annex 
to the Covenant to declare that they recognise as compulsory 
ipso facto and without special agreement, in relation to any 
other member or State accepting the same obligation, the 
jurisdiction of the Court in all or any of the classes of legal ^ 
disputes concerning {a) the interpretation of a treaty, (6) any 


* 


^ As to these two see Feinberg in 
Bague Recueil, 59 (1937) (i.), pp. 
691’-702. 

* For a luoid survey of those treaties 
see Faohiri, pp. 84-90. On jurisdic- 
tional clauses in conventions estab- 
lishing international unions see Gidel 
in Anrmaire, xxxix. (1) (1936) pp. 246- 
406 ; ibid.^ (2) pp. 266-288. 

® See Section 2 of the Resolution of 
the Council of May 17, 1922 (Off, J., 


June 1922, pp. 546-646). 

• The editor has elsewhere given 
his reasons for the view that the term 
‘legal’ is merely descriptive of the 
four categories of disputes enumer- 
ated in Article 36, and that it does 
not imply any additional qualifica- 
tion. Any dispute falling within one 
of these categories is ipso facto ‘ legal.* 
See Lauterpacht, The Fwfiction ofLaWf 
pp. 34-37, 199-201. 
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quertion of International Law, (c) the existence of any fact 
which, if established, would constitute a breach of an 
international obligation, (d) the nature and extent of the 
reparation to be made for the breach of an international 
obligation. This obligation is only operative as against an 
opponent which has itself accepted the obligation, and is in 
that respect always conditional ^ ; it may be accepted 
without limit of time or only for a certain number of years ; 
and other conditions or reservations excluding a particular 
class of disputes may be attached, though the Statute does 
not mention this. With minor exceptions, aU Governments 
which are now bound by the Optional Clause have attached 
more or less wide reservations.^ The British Declaration of 
Acceptance which in September 1929 gave a strong impetus 
to the signature of the Optional Clause on the part of many 
States, covered ' all disputes arising after the ratification of 
the present declaration with regard to situations or facts 
subsequent to the said ratification, other than : 

' Disputes in regard to which the parties to the dispute 
have agreed or shall agree to have recourse to some other 
method of peaceful settlement ^ ; and 

‘ Disputes with the Government of any other Member of 


1 As Eachiri, pp. 96, 97, and Hud- 
son, Permanent Courts p. 397, point 
out, the words ‘ on condition of reci- 
procity ’ in the penultimate paragraph 
of ijtiole 36 seem tautologous. How- 
ever, they may not he altogether 
unnecessary inasmuch as they inti- 
mate that any reservation attached 
to the Optional Clause by a State 
may be invoked against that State by 
any other signatory of the Clause, 
See Article 39 (3) of the General Act 
of 1928, which lays down expressly 
that ‘ if one of the Parties to the dis- 
pute has made a reservation, the other 
Parties may enforce the same reserva- 
tion in regard to that Party.’ See 
also on the question of reciprocity, 
Enriques in E.Z., 3rd ser., xixi. (1932) 
pp. 834-860. 

^ On the Optional Clause and the 
reservations thereto see Hudson, 
Permanent Court, pp. 387-409, and in 
loioa Law Peview, xix. (1934) pp, 190- 
217 ; Eisoher Williams in 7., 1930, 


pp. 63-84; the same. Chapters on 
Current International Law (1929), 
pp. 37-41 ; Lauterpacht in Economica, 
June 1930, pp. 137-172, and the same. 
The Function of Law, pp. 34-37, 199- 
201 ; Higgins, British Acceptance of 
Compulsory Jurisdiction under the Op- 
tional Clause (1929) ; Cory, Compul- 
sory Arbitration (1932), pp. 113-136 ; 
Eachiri, pp. 95-100 ; Wundram, Die 
Fahiltativklausel (1933) ; Hepburn in 
Georgetown Law Eeview, xix. (1930) 
pp. 66-98. Eor the text of the reser- 
vations seo Documents, 1929, pp. 38- 
61 ; Hudson, Permanent Court, pp. 
610-630 ; the same. World Court 
Reports, i. (1934) pp. 29-49 ; the 
successive issues of Publications of the 
Court, Series E, As to the omitted 
reservation of matters of prize law 
see below, §§ 447 and 447a. 

® See T6n6kid^ in JR.i., 3rd ser., 
xvii. (1936) pp. 719-740. See also 
Kuneralp, Konkurrenz internationaler 
Schiedsgerichtsbarkeiten (1938). 
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the League which is a member of the British Commonwealth 
of Nations, all of which disputes shall be settled in such 
manner as the parties have agreed or shall agree ^ ; and 

‘ Disputes with regard to questions which by international 
law fall exclusively within the jurisdiction of the United 
Kingdom.’ ® 

Other States have attached similar and, in some cases, 
even wider reservations. On the outbreak of the war with 
Germany in September 1939 Great Britain, invoking the 
change of circumstances which had taken place since the 
ratification of the acceptance of the Clause in February 
1930, added a further reservation to the effect that she will 
not regard the Clarise as covering disputes arising out of 
events occurring during the hostilities.® The effect of some 


1 As to the recommendations, 
respectively, of the Conference on the 
Operation of Dominion Legislation 
and Merchant Shipping Legislation 
in 1929 and of the Imperial Confer- 
ence in 1930 concerning the settle- 
ment of inter-imperial disputes see 
(1930) Cmd. 3479 and (1930) Cmd. 
3717. The latter merely recom- 
mended the setting up of ad hoc 
tribunals for the settlement of ‘ justici- 
able * disputes. There was no pro- 
vision for any measure of obligatory 
settlement. See Keith in Jourml of 
Comparative Legislation, 3rd ser., xii. 
(1930) pp. 284, 286; MacKay in 
Proofings of the Canadian Political 
Science Association, iv. (1932) pp. 68- 
81 ; Hughes, National Sovereignty and 
Judicial Autonomy in the British Com- 
monwealth of Nations (1931), pp. 124- 
136. And see generally on the settle- 
ment of disputes between members 
of composite States, Lauterpacht, The 
Function of Law, Appendix, pp. 439- 
462. 

* There was also attached ‘ the 
condition that His Majesty’s Govern- 
ment reserve the ri^t to require that 
proceedings in the Court shall be 
suspended in respect of any dispute 
whidi has been submitted to and is 
under consideration by ihe Council of 
the League of Nations, provid^ . . . 
that su<3x suspension shall be limited 
to a period of twelve months or such 
longer p^od as may be agreed by the 
parties to the dispute or determined 


by decision of all the members of the 
Council other than the parties to the 
dispute.’ — ^Misc. No. 8 (1929). And 
see Misc. No. 12 (1929), Cmd. 3462, 
for the Official Memorandum of the 
British Government on the subject. 

8 Cmd. 6108 (1939) ; Off. J., 1939, 
p. 408. Australia, India, and New 
Zealand took the same step. It was 
stated that a reservation of this nature 
was omitted in 1929 on the ground 
that it was then anticipated that 
members of the League would take 
common action against the aggressor 
State and that accordingly there 
would bo no occasion for claims by 
neutrals on account of the manner of 
the conduct of the war. France sent a 
simdar communication invoking, like 
Great Britain, the fact that since the 
Optional Clause had been signed con- 
ditions had fundamentally changed 
owing to the circumstance that the 
system established in the Covenant 
for the settlement of disputes had 
ceased to be ‘ uniformly and com- 
pulsorily ’ binding u^n the members 
of the League and that the question 
of belligerent and neutral rights ap- 
peared therefore in an entirely new 
light: p.409. Switzerland took 

note of these communicatioxxs, but 
reserved her rights: ibid., p. 410. 
Belgium and Holland made a similar 
reservation. In general, ^ unilateral 
termination of the obligations of the 
Optional Clause must be regarded as 
subject to conditions governing the 
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of the reservations, e,g. of that relating to past disputes,^ is 
far-reaching. The reservation referring to matters which 
according to International Law are exclusively within the 
domestic jurisdiction of the defendant State is scientifically 
unsound and unnecessary inasmuch as the position of the 
defendant State in these matters is fully safeguarded by 
International Law. But the result of that particular 
reservation is to introduce (probably unfounded) doubts as 
to the jurisdiction of the Court to entertain such disputes 
at all. The cumulative effect of the reservations has been 
to reduce to some extent the importance of the Optional 
Clause. Nevertheless the latter constitutes the most com- 
prehensive and most important instrument of obligatory 
‘judicial settlement. Apart from the reservations, there is 
probably no dispute which does not come within the purview 
of the four categories of disputes enumerated in the Optional 
Clause.^ In recent years the obligations undertaken by 


termination of treaties. A radical 
change of circumstances may clearly 
constitute a condition of this nature. 
In June 1938 Paraguay informed the 
Secretary-General^ the League that 
in view of the oessStion of her member-^ 
ship in the League she decided to 
withdraw henceforth her declaration 
of acceptance of the compulsory juris- 
diction of the Court under Article 36 
of the Statute : Off. J., 1938, p. 650. 
As the original declaration was with- 
out a time limit a number of States 
expressly reserved their rights in the 
matter for the future : ibid., p. 1180. 
See Pachiri in B.Y., xx. (1939) 
pp. 52-67. 

i For an interpretation of the reser- 
vation of * past disputes ’ see the 
Judgments of the Court in 1938 in the 
case between Italy and France con- 
cerning the Phosphates in Morocco 
(Series A/B, No. 74), and in 1939 in 
the case between Belgium and Bul- 
garia concerning the Electricity Com- 
pany of Sofia and Bulgaria (Series 
A/B, No. 77). 

® Probably this would be so even if 
the Clause embraced only disputes as 
to *any question of international 
law ’ ; that category is, it is believed, 
wide enough to include the other 
three classes of disputes enumerated 


in Article 36. In view of this, undue 
importance need not be attached to 
the way in which the various cate- 
gories of disputes in Article 36 are 
formulated, f Thus, e.g., the circum- 
stance that the Court has jurisdiction 
to decide as ‘ to the existence of any 
fact which if established would con- 
stitute a breach of an intemationali ^ 
obligation ’ does not mean that it has jJ 
no jurisdiction to decide on any other 
fact, provided that the finding on 
such a fact is necessary for a decision 
of a dispute falling under one of the 
other categories enumerated in Article 
36.1 See Fischer Williams, Chapters 
on Current International Law, pp. 40- 
101 ; Hudson in Iowa Law Review, 
xix. (1934) pp. 201-217 ; Lauter- 
pacht. The function of Law, pp. 
280-283 ; Salvioli in RJ., 3rd ser., 
xiii. (1932) pp. 71-88. See also the 
memorandum submitted by the Bel- 
gian delegation at the Locarno con- 
ference and quoted by Rolin in RJ., 

3rd ser., viii. (1927) p. 600. In the 
case concerning the Serbian Loans the 
Court held that ‘ the facts the exist- 
ence of which the Court has to estab- 
lish may be of any kind,’ for * the 
States concerned may agree that the 
facts to be established would consti- 
tute a breach of an international 
obligation ’ ; Series A, No. 14, p. 19. 
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virtue of the Optional Clause have become the principal 
source of the activity of the Court.’^ 

It is (iii) advisory.^ Article 14 of the Covenant provides 
f^hat ‘ the Court may also give an advisory opinion upon 
I any dispute or q[uestion referred to it by the Council or by 
I the Assembly.’ The Statute of the Court does not mention 
f the advisory jurisdiction,® but the Revision Protocol of 1929 
contained additional Articles (65-68) regulating that juris- 
diction. These Articles, which have now entered into force, 
embody the relevant provisions of the Rules of the Court 
(Articles 71-74) as amended in 1926, 1927, and 1931. This 
jurisdiction has in fact proved to be much more fertile and 
more important than was originally contemplated, and up 
I to date the Court has delivered twenty-six advisory opinions 
as against thirty judgments. The advisory function of the 
Court is designed primarily to assist the Council and the 
Assembly in the discharge of their duties of conciliating and 


1 See, Q,g,, the Judgments in the 
case of the Diversion of Water from the 
Me%i3e between Belgium and Holland 
(June 1937 : Series A/B, No. 70) ; in 
the case of the Phosphates in Morocco 
between Italy and Brance (June 1938 : 
Series A/B, No. 74) ; in the case of 
the Panevezgs-Saldutiskis Railway be- 
tween Lithuania and Esthonia (Feb- 
ruary 1939 : Series A/B, No. 76) ; and 
in the case of Sofia and Bulgaria Elec- 
tricity Company between Bulgaria and 
Belgium (April 1939 : Series A/B, 
No. 77). An important instance of a 
case decided under the Optional Clause 
was that between Denmark and 
Norway concerning the sovereignty 
over Eastern Greenland (April 1933 : 
Series A/B, No. 63). 

® See Hudson in Harvard Law 
Review, xxxvii. (1924) pp. 971-1001 ; 
the same, Permanent Court, pp. 432- 
467 ; the same, Advisory Opinions of 
the Permanent Court (1926) (Inter- 
national Conciliation Bamphlet No. 
214), and in Hague Remeit, 8 (1926) 
(hi.), pp. 346-411 ; Bustamante, The 
World Court, pp. 263-266 ; Phil^e, 
Les foTwtions consultatives de la (Jour 
Permanents (1928) ; Lessing, Die Chit- 
achten des Stdndigen Intemationalen 
CkricLtshofes (1932) ; Hoffmann, Out- 
achten und Chitachtenverfahren des 


Stdndigen Jntemationalen Qerichtshofes 
(1936) ; Remlinger, Les avis consui 
tatifs de la Cour Permanente de Justice 
Internationale (1938) ; ICaufmann, 
Die Gutachten des Stdndigen Inter- 
nationalen Qerichtshofes (1939 ) ; Read 
in Canadian Bar Review, iii. (1926) 
pp. 186-194 ; Salvioli in Rivista, 3rd 
sor., iii. (1924) pp. 308-324 ; Annuaire, 
xxxiv. (1928) pp. 408-467 (Report of 
de Lapradelle and Negulesco) ; Erich 
in R.L, 3rd ser., ix. (1928) pp. 
864-881 ; Ch. de Vissoher in Hague 
RecueiU 26 (1929) (i.), pp.5-76j Meriggi 
in Rivista, xxii. (1930) pp. 62-90; 
Hammarskjold in Festgahe filr Max 
Huber (1934) ; Negulesco in Hague 
Recueil, 67 (1936) (ii.), pp. 3-91, and 
in Annuaire, xxxix. (1) (1936) pp. 
215-232 ; pp. 468-494. On some 
questions the Rules regulate matters 
of substance not provided for in the 
Statute. See, e.g.. Article 40 of the 
Rules relating to counter-claims, as 
to which see Hudson, Permanent Court, 

§ 446, and Genet in RJ,, 3rd ser., I 
xix. (1938) pp. 146-178. 

* The Committee of Jurists’ Draft 
Scheme contained an article dealing 
with it which was deleted by the 
Assembly Suh-CJommittee : First As- 
sembly, Meetings of Committees, i. 
p. 401. 
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reporting upon disputes submitted to them, by affording 
them an authoritative legal opinion upon points of law | 
much in the same way as the British Crown may consult 
the Judicial Committee of the Privy Council, and many of 
the State Governments in the United States of America may 
consult their Supreme Courts. Strictly speaking, there are 
no contesting parties when the Court is exercising its 
advisory jurisdiction, but the Rules of Court instruct the 
Court to give notice of the request for an advisory opinion 
to the members of the League and to the States mentioned 
in the Annex to the Covenant, and in practice the interested 
parties do appear by counsel before the Court and argue 
the case.^ Since the establishment of the Court there has 
in fact taken place a gradual assimilation of the contentious 
and advisory jurisdiction so far as the procedure before the 
Court is concerned. In September 1927 the Court amended 
Article 71 of its Rules so as to enable States to nominate 
national judges in advisory procedure relating to an existing 
dispute in the same way as provided by Article 31 in the 
case of contentious procedure.^ Article 68 of the revised 
Statute merely confirmed the existing practice when it 
provided that ^ in the exercise of its advisory functions, the 
Court shall further be guided by the provisions of the 
Statute which apply in contentious cases to the extent to 
which it recognises them to be applicable.’ When we add 
to this the fact that the Council has so far in every case ^ 
adopted the Court’s advisory opinion, which thereupon 
forms the legal basis of the Council’s report, the line in point 
of actual effect (although not necessarily of legal obligation) 
between a judgment and an advisory opinion is thin ; so 
much so that the Court when asked for an advisory opinion 
in the Eastern Garelia case ^ stated that ' answering the 
question (put to them) would be substantially equivalent 

1 Russia, however, declined to origin in Poland, Off. J,, February 
appear in the Bastem Oarelia case. 1924, pp. 360-361. See Hudson, Per- 

2 Series E, No. 4, pp. 72-78. And maTient Court, pp. 457-4r66, on the 

see below, p. 96. effect given to the Advisory Opinions 

* But not always without some of the Court. See also Engel in JR.L, 
modification in giving effect to it, 3rd ser., xvii. (1936) pp. 768-800. 
e.g. in the case of Advisory Opinion ^ Publications of the Court, ^ries 
No. 6, relating to settlers of German B, No. 6, at p. 29. 



60 AMICABLE SETTLEMENT OE STATE DIEEERENCES [§ 25ae 

to deciding the dispute between the parties ’ ; and accord- 
ingly, one of the parties refusing to appear, the Court 
declined to give an opinion.^ 

The formal ^ initiative in obtaining an advisory opioion 
is taken not by the parties but by the Council or by the 
Assembly. It is uncertain whether the Council’s decision 
to make a request for an opinion requires a simple majority 
of votes on the Council as being a ‘ matter of procedure ’ 
under Article 5 of the Covenant, or absolute unanimity, or 
the qualified unanimity defined in paragraph 6 of Article 15 
of the Covenant. The significance of this point lies in the 
fact that, since the parties to a dispute are entitled under 
Article 4 of the Covenant to have representatives sitting 
a$ members on the Council when dealing with that dispute, 
either party could, if absolute unanimity is required, veto 
the request for an opinion. If, on the other hand, absolute 
unanimity were not required, the Council would in effect 
have something very like the power to compel the parties 
to litigate their dispute nolens volens,^ The Assembly has 

1 See Ch. de Vissoter in jR.J., United States (see above, p. 62): 
3rd ser., ix. (1928) pp. 258-262; Minnies of the Conference, 24^, The 
Hammarskjdld, ibid., pp. 712-726; Conference was not prepaid to accept 
T6n6kid^ in xxxiii. (1926) pp. the view that an absolutely unanimous 
120-129. vote was required for a request for an 

® In some oases the function of the advisory opinion. And see Becords 
Council has been purely ministerial, of the Bfinth Assembly, Plenary MeeU 
inasmuch as the initiative for the irigs, pp. 64, 73, for the Swiss sugges- 
request to the Court came from the tion made in 1928 to request the 
parties to a dispute without having Court to give an advisory opinion 
actually been dealt with by the on this aspect of the matter* The 
Council : see Advisory Opinions Nos. Assembly adopted a resolution in- 
14, 16, and 17. viting the Council to submit the ques- 

* There must also be considered tion to study. In 1929 the Council 
another possibility, namely, that the invited each of its members to study 
unanimous vote need not include the the matter : Off. J., 1929, p. 10. In 
votes of the parties to the disp^ute 1936 a similar resolution was put 
(the principle of qualified unanimity) forward before the Assembly, but no 
— B, view for which some support, it decisive action, other than that result- 
is believed, may be found in the ing in renewed stu<^ of the problem, 
Advisory Opinion No. 12 concerning was taken. See Hammarskjdld in 
the interpretation of the Treaty of BJ., 3rd ser., xvii, (1936) pp. 66-96. 
Lausanne. See Lauterpaoht, The And see Becord of the Mkvenih As- 
Development of Iviermtional Law by sembly. First Committee^ Pp. 104, 166, 
the Permanent Court of IniermtioTial 169, concerning the recommendation 
Justice (1934), pp. 46-50, and see, in of the Committee of Jurists which the 
support of this view, Sir Cecil Hurst at Council entrusted with the task of 
the Conference, in 1926, of the States considering the amendments of the 
signatories ef the Statute assembled Covenant "to bring it into ha^nony 
to consider the reservations of the with the Pact of Paris.’ That recom- 
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not yet requested an advisory opinion from the Court ; the 

argument on the question of unanimity seems to be equally 

relevant to the Assembly’s decision to make a request. 

What rules of law are applied by the Court ? Article 38 The Rules 

of Law I 

is as follows : AppHc- ^ 

The Court shall apply — 

^1. International conventions, whether general or par- 
ticular, establishing rules expressly recognised by the 
contesting States ; 

y/2. International custom, as evidence of a general practice 
accepted as law ; 

v/3. The general principles of law recognised by civilised 


nations ; 

4. Subject to the provisions of Article 69, judicial decisions 
and the teachings of the most highly qualified publicists of 
the various nations, as subsidiary means for the determina- 
tion of rules of law. 

This provision shall not prejudice the power of the Court 
to decide a case ex aeqvo et bono, if the parties agree thereto. 


The paragraphs numbered 1, 2, 3, 4 do not introduce any 
new legal elements, and substantially represent the practice 
of international tribunals of arbitration when engaged in 
determining a dispute on strictly judicial lines.^ The last 


mendation, according to which the 
request for an advisory opinion did 
not require a unanimous vote, did not 
find general support. 

Pinally, the view has been pro- 
pounded that, except where the 
Council merely seeks an opinion on a 
question which is not in itself one of 
procedure, its decision to make a 
request is not a * matter of procedure ’ 
and requires absolute unanimity of 
the members of the Council present 
at the meeting. See Engel, Art. 6 and 
Art. Id Satz 3 der Volkerbundsatzung 
(1936); McNair in B.7., 1926, pp. 

^ 1-13 ; Sibert in xxxiv. (1927) 

pp. 694-697 ; Mandelstamm in Hagw 
Becueilf 1926 (iv.), pp. 626-640. See 
also Oh. de VisscW in BJ., 3rd ser., 
ix. (1928) pp. 264-268; Hammar- 
skjold, ibid.^ pp. 690-711 ; Erich, 
ibid., pp. 864-881 ; Hudson, Ferma- 
mnt Cowrt, pp. 437-444; Eachiri, 


pp. 82-84. On the question of unan- 
imity and the League generally see 
vol. i. § 167e. 

1 Nevertheless, paragraph 3 signi- 
fied a landmark in International Law 
and a rejection of the extreme posi- 
tivist doctrine inasmuch as it expressly 
admitted the binding force of prin- 
ciples of law other than those ex- 
pressed in international treaties and 
custom. It definitely removed the 
spectre of the contingency — which 
had never before existed in law or 
materialised in practice — of the Court 
having to refuse to mve a decision 
on the ground that there is no law 
applicable to the case. See vol. i. 
§§ 16-19. As to paragraph (3),‘ general 
principles of law,* see Proceedings of 
the Committee of Jurists who drafted 
the Statute, pp, 273-338 ; Anzilotti, 
Corso di dirUto intemazionale (French 
translation by Gidel, 1929), pp. 116- 
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paxagraph indicates the intention of the States conenrring 
in the establishment of the Court that, while predominantly 
a Court of Justice, it should not be precluded from acting 
in a less rigid capacity if the parties choose to authorise it.^ 
The position of judicial precedents as a factor influencing 
the Court in its work demands notice. As is well known, 
the Anglo-American system of law on the one hand, and 
most Continental systems on the other, exhibit a marked 
formal ^ contrast in regard to the effect of previous decisions. 
Article 59, which provides that ‘ The decision of the Court 
has no binding force except between the parties and in 
respect of that particular case,’ seems to embody the desire 
to exclude the strict Anglo-American doctrine of judicial 
precedent (store decisis). But the habit of being influenced, 
consciously or unconsciously, by conclusions previously 
formed in pari materia is an inevitable mental process to 
which judges like others are subject, and experience has 


120 ; Scorni, 1 principt ge^ali di 
diritto riconosciuti dalle nazioni civili 
ndla giurisprudenza della Corte Perma- 
mnte di Giustizia Int&rnazionale (1932) ; 
Kalborlah, Die Rechtsnatur der ‘ allge- 
mein anetkannien Begeln des Volker- 
recMs ’ gem&ss Artikel 4 der Weimarer 
ReichsverfassuTi^ (1933) ; Harle, Die 
allgemeinen EntscheidungsgruTidlagen 
dee Stdndigen Internationalen OerichtS’ 
hofea. Bine kritisch-vMrdigende Unter- 
auchAing liber Artikel SS des Qerichtshof- 
Statute (1933) ; Dencker, Der Bang 
der ‘ allgemein anerkannten Begeln 
des Volkerrechts ’ gegetiUber dem stoat- 
lichen Gesetzrecht (1933) ; Salvioli in 
BivistOf 3rd sor., iii. (1924) pp. 270- 
280 ; Verzijl in B.I., 3rd ser,, vi. (1925) 
pp. 741-744 ; Wolff in Hague Becueil, 
1931 (ii.),pp. 479-560 ; Castberg, 

1933 (i.), PP' 341-376 ; Kipert, ibid,, 
1933 (ii.), pp. 669-663 ; Verdross in 
Fests^rift for Hans Kolsen (1931), pp. 
364-366 ; the same in Annuaire, 1932, 
pp. 283-328 and in Hague Recueil, 62 
(1930) (ii.), pp. 196-201 ; Raestad in 
Acta Scandinavica, iv. (1933) pp. 62- 
84 ; Ch. de Vissoher in BJ.^ 3rd ser., 
3 dv. (1933) pp. 396-420; Kopelmanas 
in B.G,, xliii. (1936) pp. 286-308. 

1 The question of the power of the 
Court to give decisions of aequo et bona 
became topical in connection with the 


dispute between Switzerland and 
France concerning the Free Zones. 
The circumstances of that case and 
the wording of the special agreement 
submitting the dispute to the Court 
were responsible for some expressions 
in the Order of the Court which seem 
to call in doubt the power of the 
Court to depart, at the authorisation 
of the parties, from the existing law : 
Series A, No. 24, pp. 11, 12. Nor- 
mally, there ought to be no doubt as 
to the powers of the Court to proceed 
in this manner. But see the Observa- 
tions of Judge Kellogg {ibid., pp. 28 
et seq.) which, it is believed, disregard 
both the wording and the intention 
of the last paragraph of Article 38. 
See Roden in BJ,, 3rd ser., xii. (1931) 
pp. 767-773 ; Strupp, Das Becht des 
Richters, nach Billigl^it zu ateduieren 
(1930); Lauterpacht, op. cit,, pp. 
64-68, and The Function of Law, 
pp, 318-320 ; Hudson, Permanent 
Court, pp. 630-532 ; Borel in Annuaire, 
1934, pp. 188-224. And see above, 
p. 24. 

2 It has been elsewhere suggested 
by the editor that this contrast is in 
regard to the actual effect of previous 
decisions less marked than is com- 
monly supposed : see B.T,, 1931* 
pp. 62-59. 
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shown that Article 59 and the reference to it in Article 38 
have not hindered the Court in its task of consolidating and 
f>Ti ig.rging the corpus juris gentium. In fact, while the 
political conditions of the world have not permitted the 
Court to apply the rule of law to important political con- 
troversies directly threatening the peace, it has been amply 
fulfilling the other part of the task which was expected of 
it at the time of its establishment. It has become an 
effective agency for developing and clarifying International 
Law. Without regarding itself as bound by its previous 
decisions, the Court has constantly referred to its former 


pronouncements in order either to indicate the continuity 
of its views on a given subject or to explain apparent in- 
consistencies.^ A substantial part of International Law is 
now ..covered by the decisions of the Court. 

f-y§' 25a/. The official languages are French and English, Pro- 
^ cedure.® 


1 Examples of such, constant refer- 
ence will be found in tbe successive 
issues of Series E of the Publications 
of the Court (Chapter VI. : Digest of 
Decisions taken by the Court). As to 
the meaning of Article 69 see Lauter- 
paoht in B.Y., 1931, pp. 67-61, and 
the same, The Development of Inter- 
national Law by the Permanent Court 
of Iviernationcd Justice (1934), pp. 3- 
12; Hudson, Permanent Court, pp. 
636-640. On the development of 
International Law by the Court see 
Hudson, op. cit., pp. 623-673 ,* Lauter- 
pacht, op. cit. ; Drezga, Les probUmes 
fondameniaux du droit des gens et la 
Cour Permanente de Justice Inter- 
nationale (IQZl); Derevitsky,Le5prwi- 
cipes du droit internatio7ial tels quails 
se ddgagent de la jurisprudence de la 
Cour P&trmnente de Justice Inter- 
nationale (1932) ; Schmid, Die Recht- 
setzung des Stdrldigen Internationalm 
Qericktshofs (1932) ; Colette, Lespriry- 
cipes de droit des gens dans la juris- 
prudence de la Cour Permanente de 
Justice Internationale (1932) ; Genet, 
Precis de jurisprudence de la Cour Per- 
rmnente de Justice Internationale 
(1933) ; Salvioli in Hague Recueil, 
1926 (ii.), pp. 1-114; Verzijl in 
Z.V., xiii. (1926) pp. 489-643 ; Negu- 
lesco in B.O., xxxiii. (1926) pp. 194- 
208; Berge, Wilson, Maktos, Dedk, 
and Hudson in A.S. Proceedings, 


1930, pp. 34-70; Watrin in R.!. 
(Paris), viii. (1931) pp. 161-219; 
Beckett in B.Y., xi. (1930) pp. 1-54, 
in Hague Recueil, 39 (1932) (i.), pp. 
136-269, and 60 (1934) (iv.), pp. 193- 
306 ; Hammarskjold in International 
Affairs, xiv. (1936) pp. 797-817; 
Dehousse in R.I. (Paris), 17 (1936), 
pp. 85-117. On the authority in 
English Courts of decisions of the 
Permanent Court of International 
Justice see Jenks in B.Y., xx. (1939) 
pp. 1-36. 

See also the digests of the decisions 
of the Court from 1922 to 1930 in 
Ponies Juris Qenlium, edited by 
Bruns, Series A (1), vol. i. (1931), and 
in the successive issues of the Annual 
Digest of Public International Law 
Cases. 

2 Article 30 empowers the Court 
to lay down rules for regulating 4ts 
procedure. The original ‘ Rules of 
Court ’ will be found in Faohiri, pp. 
364-384; Series D, No. 1, 2nd ed., 
pp. 23-49 ; Hudson, Permanent Court, 
pp. 663-681. See also Hammarskjold 
in R.I., 3rd ser., iii. (1922) pp. 126'-148, 
and viii. (1927) pp. Z22-Z59- For the 
minutes of meetings in connection 
with the preparation and revision of 
the Rules during the sessions of the 
Court in 1922, 1927, 1931, and 1936, 
see Publications of the Court, Series 
D, No. 2, and the supplements thereto. 
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and the Court may at the reqLuest of the parties authorise 
the use of another language (Article 39). The Court may, 
when necessary, indicate both to the parties and to the 
Council ‘ any provisional measures which ought to be tahen 
to reserve the respective rights of either party ’ (Article 41, 
and Rules of Court, Article 61).^ 

The parties are represented by agents, and have the 
assistance of counsel or advocates (Article 42). ^ The pro- 
cedure consists of the exchange of written ‘ cases, counter- 
cases, and, if necessary, replies,’ and of an oral ‘ hearing by 
the Court of witnesses, experts, agents, counsel, and 
advocates ’ (Article 43).® The hearing is in public unless 


On March II, 1936, new Rules, taking 
into account the various amendments 
to the Statute of the Court and repeal- 
ing all previous Rules, were adopted 
and promulgated. They are printed 
in Series D, No. 1 (3rd ed.) ; AJ., 
XXX. (1936), Suppl., pp. 129-162. For 
comment thereon see Hudson in A.J., 
XXX. (1936) pp. 463-4:70. See also 
Hudson* ibid., xxv. (1931) pp. 427- 
436, and PermaTimt Court, pp. 258- 
280 ; Hammarskjald in B.I., 3rd ser., 
viii. (1927) pp. 322-359 ; Guerrero in 
BJ.F., i. (1936) pp. 425-438 ; Soerni 
in Rivista, xxxix. (1937) pp. 12-37, 
and in Hague Recueil, 66 (1938) (iii.), 
pp, 665-679. 

1 It has been suggested (with some 
hesitation) that States bound by the 
Protocol of Signature of the Statute 
are bound to conform with the 
measures indicated by the Court (see 
Hudson, Permanent Court, p. 416), 
but this suggestion finds no support 
in the letter of the Statute. On one 
occasion, in the case concerning the 
JDenunciation of the Treaty of 1B66 
between, China and Belgium, the Presi- 
dent, acting under Article 67 of the 
Rules, indicated provisional measures 
of protection on the ground, inier 
alia, that the alleged infraction of the 
Treaty ‘could not be made good 
simply by the payment of an in- 
demnity or by compensation or 
restitution in some other material 
form * (Series A, No. 8, p. 7). On a 
number of occasions the Court de- 
clined to comply with applications 
for provisional measures. See Hud- 
son, Of. dU, pp, 414-419 ; Faohiri, 


p. Ill ; Guggenheim, Lee mesures 
provieoires de frocddure internationale 
(1931), pp. 66-80, and in Hague 
Recueil, 1932 (ii.), pp. 676-696 ; 
Niemeyer, Einstweilige VerfUgungen 
des WeltgerichUhofee (1932) ; Hum- 
bauld, Interim Measures of Protection 
in International Controversies (1932) ; 
Hammarskjold in Z.d.V., v. (1935) 
pp. 6-33. Probably the Court would 
be entitled to treat the refusal to 
comply with an indication of interim 
protection as a material factor in the 
assessment of damages. In the case 
between Belgium and Bulgaria con- 
cerning the Electricity Company of 
Sofia and Bulgaria, the Court for the 
first time in its history issued, on 
December 6, 1939, an Order indicating 
as an interim measure of protection 
that Bulgaria should ensure that 
pending the final judgment of the 
Court no step of any kind would be 
taken capable of prejudging the rights 
claimed by Belgium or of aggravating 
or extending the dispute submitted 
to the Court : Series A/B, No. 79. 
See also as to the General Act, § 2baj 
{in fine). 

* See Hudson, Permanent Court, 
pp. 471-476 ; Rupp, Staatsvertrekr 
vor intemationaJkn Schiedsgerichten 
(1938). Judgment cannot go by 
default ; if one of the parties does not 
appear and the other asks for judg- 
ment, the Court must before doing so 
satisfy itself that it has jurisdiction 
and that the claim is well founded in 
law and in fact (Article 63). 

® See Guynat in R.G,, xxxvii, (1930) 
pp. 312-323, and Hudson, Permanent 
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the Court shall otherwise decide or the parties shall demand 
a hearing in camera (Article 46), but the deliberations of 
the Court take place in private and remain secret (Article 
64) > The Court may entrust any individual, body, bureau, 
commission, or other organisation with the task of carrying 
out an inquiry, or giving an expert opinion (Article 61). 
The Court is empowered to ‘ make orders for the conduct 
of the case ’ (Article 48).^ 

All questions, including the judgment of the Court, are 
decided by a majority of the judges present at the hearing, 
and the President or his deputy has a casting vote ® ; the 
judgment ^ states the reasons on which it is based and the 
names of the judges taking part in the decisions, dissenting 
judges having the right to deliver separate opinions (Articles 
55 to 57).® The judgment is final and without appeal ; but 


Courts pp. 496-610. Eor an instance 
of examination of witnesses and ‘ ex- 
pert witnesses ’ see the case concern- 
ing Certain German Interests in Polish 
Upper Silesia : Series C, No. 11, vol. i. 
p. 31. In regard to the pleadings of 
agents and counsel, the reality of the 
proceedings is naturally enhanced if 
judges address to them questions 
from time to time. There has recently 
been less hesitation than before to 
resort to such questions : see Hudson, 
Permanent Court, pp, 608, 609, and 
Bruns, Per internationale Richier (a 
lecture ; 1934), p. 21. 

1 Neither the Statute nor the Buies 
provide for visits by the Court to 
places concerned in the proceedings. 
In the case relating to the waters of 
the Meuse the Court decided, by an 
order of May 13, 1937, ‘ to carry out 
an inspection on the spot.’ Eor 
comment see Hudson in A.J,, xxxi. 
(1937) p. 696. 

* Such orders have been issued in 
procedural questions like fixing time- 
hmits or formulating questions put to 
agents. But they have also been used 
in matters of substance, e,g. for 
instituting an inquiry by experts 
(Chorzdw Factory case; Series A, 
No. 17, p. 99), for admitting or reject- 
ing evidence offered by the parties 
{Oder Commission case : Series A, No. 
23, p. 41), for complying with or reject- 
ing requests for provisional measures 

VOL. m 


{Case between Belgium and China : 
Series A, No. 8, p. 6 ; Polish Agrarian 
Reform and the German Minority \ 
Series A/B, No. 68, p. 176), for 
admitting or rejecting an application 
for the admission of a national judge 
{AustrO‘German Customs Union case : 
Series A/B, No. 41, p. 88). Moreover, 
in the Free Zones case the Court, 
confronted with an arbitration agree- 
ment requesting it to act in a manner 
which it did not deem to be con- 
sistent with its Statute, had recourse 
to the issue of an Order in which it 
gave its views on important aspects 
of the merits of the dispute : Series A, 
Nos. 22 and 24. 

® The President exercised this right 
in the Lotus case (Series A, No. 10). 

^ The elaborate way in which the 
judgment is prepared and drafted is 
lucidly described by Hammarskjald 
in Michigan Law Review, xxv. (1927) 
pp. 327 et seq. And see Series D, 
No. 2 (second supplement), pp. 300, 
301, for a formulation of the Court’s 
practice as adopted in 1931. 

® In addition, judges may add 
observations in order to emphasise 
certain aspects of the case or to indi- 
cate points on which they disagree 
with the majority in whose judgment 
they otherwise concur. Toflfin, La 
dissidence d la Cour Permanence de 
Justice InCernationale (1937)« 
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in two ways it may come before the Court again : (i) for 
interpretation, in the event of any dispute as to its meaning 
or scope ^ ; and (ii) for revision, only ‘ upon the discovery 
of some fact of such a nature as to be a decisive factor, which 
fact was, when the judgment was given, unknown to the 
Court and also to the party claiming revision, always pro- 
vided that such ignorance was not due to negligence ’ ; 
this application for revision must be made within six months 
from the discovery of the new fact, and within ten years 
from the date of the judgmient (Articles 60, 61). Each party 
bears its own costs, unless the Court shall otherwise order 
(Article 64).2 

A third State which considers ‘ that it has an interest of 
a legal nature which may be aflEected by the decision in the 
case ’ may be allowed by the Court to intervene as a third 
party ® ; and every State which is party to a convention 
of which the construction by the Court is in question must 
be notified by the Registrar, and has the right to intervene 
in the proceedings — with, however, this consequence, that, 
having exercised this right, the judgment is equally binding 
upon it (Articles 62, 63).^ 

A judge of the nationality of a contesting party retains 
his right to sit in the case before the Court ; and if the 
Court includes no judge of the nationality of a contesting 
party, that party has the right to nominate a judge of its 


^ But not so as to go beyond the 
limits of the judgment. See Series A, 
Judgment No. 4 {Interpretation of 
Judgment No, S (Treaty of Neuilly, 
Article 1 79, Annex, para, 4)). And see 
Series A, No. 13 (Judgment No. 11 
concerning the interpretation of Judg- 
ments Nos. 7 and 8). 

* So far, the Court has in no case 
ordered one party to pay the costs of 
the other. 

® Thus in the WifnIled>on case, 
Publications of the Court, Series A, 
No. 1, the intervention of Poland was 
allowed. In the case concerning the 
Acquisition of Polish Nationality the 
Court refused to allow intervention 
by Eoumania : Series 0, No. 3, vol. 3, 
p. 1089. See on intervention gener- 
ally, Hudson, Permanent Court, pp. 
369-372 ; • Parag, LHntervention devant 


la Cour Permanente de Justice Inter- 
nationale (1927) ; Bastid in Berne 
politique ii parlemeniaire, cxxxvii. 
(1929) pp. 100-114 ; Friede in Z.d,V,, 
hi. (1932) pp. 1-67 ; Scerni in Scritti 
giuridici in onore di Sanio Bormno 
(1939) ; Soalfati in Bivieta, xxxi. 
(1939) pp. 262-279. 

* The Court has held that Article 63 
as well as Article 36, which gives the 
Court obligatory j urisdiction for deter- 
mining questions of law or fact, made 
it possible for it to give judgments 
having a * purely declaratory raect ’ ; 
Judgment No. 7 {Chorzdw Factory 
case: Series A, No. 7, p. 19). On 
declaratory judgmentsin International 
Law in general see Borchard in A.J., 
xxix. (1936) pp. 488-492. See also 
Caloyanni in B,I,F,, iii. (1937) pp. 
233-243. 
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own nationality, selecting a deputy-judge if there be one of 
its own nationality, and, if not, some other person (Article 
31 and Article 3 of the Rules) ^ ; it has happened that both 
contesting parties have exercised this right. Since 1927 
these rules apply to advisory procedure. 

Provision is made for three special chambers : (i) for 
Labour cases, particularly cases referred to in Part XIII. 
(Labour) of the Treaty of Versailles and the corresponding 
portions of the other treaties of peace, a chamber of five 
judges, assisted by technical assessors ; (u) for ‘ cases 

relating to transit and communications, particularly oases 
referred to in Part XII. (Ports, Waterways, and Railways) 
of the Treaty of Versailles and the corresponding portions 
of the other treaties of peace,’ a chamber of five judges, 
assisted by technical assessors ; and (iii) a chamber of three 
judges ‘ who, at the req^uest of the contesting parties, may 
hear and determine cases by summary procedure ’ (Articles 


26 to 29).2 

§ 25ag. The following is a list of the judgments, advisory List of 
opinions, and orders ® which have already been given by the 
Permanent Court of International Justice : AdTisory 

(A) Judgments : O^ons, 

(1) On August 17, 1923, in the case of Great Britain, France, Italy, Orders. 


1 The general view seems to be 
that, at least in the present stage of 
international organisation, the insti- 
tution of national judges is useful 
and ought to be retained. This was 
also the view of the Committee of 
Jurists who in 1929 considered the 
revision of the Statute. See Doc. 
C. 166. M. 66. 1929. V., pp. 61 et seq., 
and Anon, in JRJ, (Paris), iv. (1929) 
pp. 29-31 ; Fachiri, pp. 66-60 ; 
in A,J., XXV. (1931) pp. 670-683 ; and 
Hudson, Permanent Court, pp. 333- 
339, who maintains that national 
^judges have shown * a certain amount 
of independence ’ and that they ‘ do 
not always consider themselves as 
representatives of the State which 
appoints them.’ But he admits that 
*As a rule . . . judges ad hoc have 
not failed to support the position of 
their Oovemments, even when this 
placed them in a minority of one’ 
(at p. 338). For this, and more 


general reasons, the editor has urged 
that the institution of national judges 
perpetuates the idea of representation 
of national interests on the Court andw 
ought not therefore to be regarded 
as being permanently connected with 
a Court whose judges are supposed 
to represent the interests of justice 
only and exclusively : see Lauter- 
pacht. The Function of Law, pp. 228- 
236. Probably the best justification 
for the national judge is the biological 
one, namely, that the institution 
indicates the emergence of judicial 
settlement out of less developed 
methods of pacific settlement. 

2 See, for instance. Publications of 
the Court, Series A, No. 4 (Inter- 
pretation of Judgment No. 3), by three 
judges sitting as a court of summary 
procedure. 

® Until 1931 the Judgments and 
Orders of the Court were published 
in Series A of its publications, and 
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and Japan [Poland intervening) v. Germany, concerning the regime 
of the Kiel Canal under Article 380 of the Treaty of Versailles 
(S.S. Wimhledon)J 

(2) On August 30, 1924, in the case of Greece v. Great Britain 
concerning the Mavrommatis Palestine Concessions.^ 

(3) On September 12, 1924, in the case of Bulgaria v. Greece, con- 
cerning the interpretation of Article 179, Annex, para. 4, of the 
Treaty of Neuilly (a case of summary procedure).^ 

(4) On March 26, 1925, in the case of Bulgaria v. Greece, concern- 
ing the interpretation of Judgment No. 3 (a case of summary 
procedure).^ 

(5) On March 26, 1925, in the case of Greece v. Great Britain, 
concerning the Mavrommatis Jerusalem Concessions.^ 

(6) On August 25, 1925, in the case of Germany v. Poland, con- 
cerning certain German interests in Polish Upper Silesia (jurisdiction).® 

(7) On May 25, 1926, in the case of Germany v. Poland,, concerning 
certain German interests in Polish Upper Silesia (merits).’ 

(8) On July 26, 1927, in the case of Germany v. Poland, concerning 


Advisory Opinions in Series B. Since 
1931 all the pronouncements of the 
Court are published in a combined 
Series A/B. For details concerning 
the individual judgments and ad- 
visory opinions see Series C of the 
Publications of the Permanent Court 
of International Justice (Acte arid 
Documents relating to Judgments and 
Advisory Opinions given by the Court), 
which contains for the most part the 
cases and counter-oases submitted by 
the parties, the written and oral 
argument, the minutes of the ses- 
sions, as well as other relevant acts 
and documents. Series E, published 
by the Court since 1926, is indispens- 
able to a study of the work of the 
Court. It contains an aimual report 
of the Court’s work. It includes 
information on the organisation of the 
Court and the various instruments 
relating to its jurisdiotion ; it gives 
an account of the changes in the 
Statute and the Rules and a digest 
of the decisions of the Comrt bearing 
on the matter j and it contains a very 
full list of official and unofficial publi- 
cations referring to the Court. 

^ Series A, No. 1. See also 
Wolgast, D&r WirMedonrprozess (in 
IrdernatiowdreeJd^ AbJmidlungen) 
(1^) ; Geissler, Der TTiwtiedow- 
MaJL (1926) ; Vineuil in R. J., 3rd ser., 
iv. (1923) pp. 674-681 ; Hostie in 


Bevue de droit international, 1933, 
No. 3. See also Horter, Die vblker-> 
rechtliche Stellung des Kieler Kanals 
nach dem Versailler Vertrag (1932). 

2 Series A, No. 2. See also Fein- 
berg, La juridiction de la Cour Per- 
manente de Justice Internationale dans 
le systime des mandats (1930 ) ; M. de 
Grotte in BJ., 3rd ser., vii. (1926) 
pp. 214-223 ; j^ntwioh in Law Quar^ 
terly Review, 44 (1928), pp. 460-463 ; 
Hostie in Bevue de droit %nternational, 
1933, No. 3. And see the references 
to the subsequent Judgments in this 
ease. 

® Series A, No. 3. See also Vineuil 
in B.L, 3rd ser., vi. (1926) pp. 92-98 ; 
Yotis in Clunet, 63 (1926), pp. 879- 
889. 

^ Series A, No. 4. 

^ Series A, No. 6. See also Stoyan- 
ovsky, The Mandate for Pcd^ins 

(1928), pp, 136-149, 326-334; Bor- 
ohard in xix. (1926) pp. 728- 

738; Vineuil in B.J., 3rd ser., vi. 
(1926) pp, 98-114; Bentwioh in 

i. (1929), Part L pp. 212-222. 

® Series A, No. 6. 

’ Series A, No. 7, See also Kunz 
in ZeiiscMft filr OstrecTUf ii. (1926) 
pp. 1137-1147 ; Gidel in Olunet, 64 
(1927), pp. 824-831, and in J2.L 

(Pans), i. (1927) pp. 76-132 ; Fischer 
Williams in P, 7., 1928, pp. 6-10, 
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the claim for indemnity in respect of the factory at Chorzow (juris- 
diction).^ 

(9) On September 7, 1927, in the case of Turkey v. France^ con- 
cerning the S.S. Lotus.^ 

(10) On October 10, 1927, in the case of Greece v. Great Britain^ 
concerning the readaptation of the Mavrommatis Jerusalem Con- 
cessions (jurisdiction).® 

(11) On December 16, 1927, in the case of Ger7nany v. Poland, 
concerning the interpretation of Judgments Nos. 7 and 8 (the 
Chorzow factory).^ 

(12) On April 26, 1928, in the case of Germany v. Poland, concern- 
ing the rights of minorities in Upper Silesia (minority schools).® 

(13) On November 13, 1928, in the case of Germany v. Poland, 
concerning the claim for indemnity in respect- of the factory at 
Chorzow (merits).® 

(14) On July 12, 1929, in the case of France v. Yugoslavia, con- 
cerning Serbian Loans issued in France.’ 


1 Series A, No. 9. 

2 Series A, No, 10. In addition to 
writers referred to in vol. i. p. 284, n. 3, 
see Portail, U affaire du Lotus (1928) ; 
Walther, L'affaire du Lotus ou de 
Vabordage hauturier en droit p4nal 
international (1928) ; Canonne, Essai 
de droit pined international, V affaire 
du ^ Lotus ^ (1929); Hamacher, Der 
Stdndige Internationale Gericktshqf und 
der Fall Lotus (1929) ; Schmidt, Der 
‘ Lotus-Fall ’ vor dem Stdndigen Inter- 
nationalen Oerichtshof im Haag (1931) ; 
Rebbe, Der Lotusfall vor dem Wedt- 
gerichtsJiof (1932); Beckett in B.Y,, 
1927, pp. 108-128 ; Salvioli in 
Bivista, iv. (1927) pp. 621-649 ; 
Fischer Williams in B.O,, xxxv. 
(1928) pp. 367-376, and Chapters on 
Current International Law and the 
League of Nations (1929), pp. 208-231 ; 
Sandiford in Bevue de droit maritime, 
XTii. (1928) pp. 7-26; Niboyet in 
Bevue critique de Ugislation et de furis- 
prudeme, xlviii. (1928) pp. 463-474; 
Travers in B.I,, 3rd ser., ix. (1928) 
pp. 400-421 ; Michel de Grotte, 
ibid., X. (1929) pp. 387-394, 396-408 ; 
Bemeur, ibid,, xii. (1931) pp. 737- 
766 ; Hostie in Bevue de droit inter- 
nationed, 1933, No. 3. 

* Series A, No. 11. See also Bent- 
wich in Z.o.F., i. (1929) pp. 212-222, 
and Feinberg, op, cit, 

* Series A, No, 13. 

® Series A, No. 16. See also 


Roddes, La minoriti allemande en 
Haute-Silisie polonaise (1929) ; Fein- 
berg. La juridiction de la Cour Ferma- 
mnte dans le systime de la protection 
internationale des minoritis (1931), 
pp. 118-130 ; Bruns in Deutsche Zeit- 
schrift fllr das europdische Minori- 
tdtenproblem, x, (1928) pp. 698-709 ; 
Michel de Grotte in B,L, 3rd ser., x. 
(1929) pp. 414-424 ; Warschauer in 
Zeitschrift far Ostrecht, 1932, pp, 661- 
666 . 

® Series A, No. 17. See also Mar- 
burg in Strupp, Wort,, iii. (1929) 
pp. 763-772 ; M. de Grotte in R.I., 
3rd ser., x. (1929) pp. 229-270 ; 
Vineuil, ibid,, xi. (1930) pp. 767-769 ; 
Magyary in Bevue de droit interna- 
tional, vi. (1930) pp. 419-461 ; Engels- 
doerfer in B.I., 3rd ser., xvi. (1936) 
pp. 443-463. 

’ Series A, No. 20. See also Lapra- 
delle, Causes cilibres du droit des 
gens. La question des emprunts serhes 
devant la justice intemationaZe (1929) ; 
Watrin, Essai de construction d^un 
conientieuz internationdl des detfes 
publiques (1929) ; Gbnet in B,G,, iii. 
(1929) pp. 669-694 ; Asoarelli in 
Bivista, 3rd ser., viii, (1929) pp. 676- 
697 ; Andr6-Prudhomme in Clunet, 
66 (1929), pp. 837-896 ; Nussbaum in 
Hague Becueil, 1933 (i.), pp. 669-667 ; 
Kuhn in A.J., xxviii, (1934) pp, 312- 
316* 
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(15) On July 12, 1929, in the case of France v. Brazil, concerning 
Brazilian Federal Loans issued in France.^ 

(16) On September 10, 1929, in the case of Germany v. Czech- 
Slovakia, Great Britain, France, Denmark, and Sweden v. Poland, 
concerning the territorial jurisdiction of the International Commis- 
sion of the River Oder.^ 

(17) On Jime 7, 1932, in the case of France v. Smtzerland, con- 
cerning the Free Zones of Upper Savoy and the District of Gex ® 

(18) On June 1932, in the case concerning the interpretation 
of the Statute of Memel O*urisdiction).^ 

(19) On August 11, 1932, in the case concerning the interpretation 
of the Statute of Memel® 

(20) On April 5, 1933, in the case of Denmark v. Norway, con- 
cerning Eastern Greenland.® 

(21) On December 15, 1933, in the case of the Peter Pdzmdny 
University v. The State of Czechoslovakia, concerning an appeal 
from a judgment of the Hungaro-Ozechoslovak Mixed Arbitral 
Tribunal.’' 

(22) On March 17, 193i, in the case of Frame v. Greece, concerning 
Lighthouses.® 

(23) On December 12, 1934;, in the Osca/r Chinn case between 
Great Britain and Belgium.® 

(24) On December 16, 1936, in the Pajzs, Czdky, Esterhdzy case 
between Hungary and Yugoslavia (on appeal from the judgments 
of the Hungaro-Yugoslav Mixed Arbitral Tribunal).^® 

(25) On June 28, 1937, in the case between Bdgium and HoUani 
concerning the Diversion of Water from the Meuse.^^ 


1 Series A, No. 21. See also 
T^n6kid^ in B.L, 3rd ser., xi. (1930) 
pp. 473-493 ; Vineuil, ibid,, pp. 770- 
781 ; and the literature cited in the 
previous note. 

® Series A, No. 23. See also Ueoker, 
Die recMich Btdhmg der Oder, mit 
besonderer Berilcksichtigung des Btreites 
liber die rdumliche Zuatdndigkeit der In- 
iernationalen Oderkommiasion (1931) ; 
Vineuil in BJ,, 3rd set., xi. (1930) 
pp. 786-792. 

^ Series A/B, No, 46. See also 
Tr^maud, La question des Zones 
/ranches devant la Cow Permamnte 
de Justice Interncaionale (1931), and in 
B,G„ iv. (1930) pp. 476-610; Voss, 
Der Oen/er Zonenstreit (1933) ; Burok- 
hardt in BJ., 3rd ser., xi. (1930) 
pp. 90-122; Engelsdoerfer in BJ,, 
3rd ser., xvi (lOSS) pp. 299-311. 

^ ^ries A/B, No, 47. 


* Series A/B, No. 49. See also 
Halliard, Le statiU intemationcd de 
Memel (1932) ; Hallier, Die BecMs- 
lage des Memdgebieis (1933) ; Gross in 
Zeitschrift fUr PolUik, 1932, pp. 618- 
632 ; Engelsdoerfer in B,I,, 3rd ser., 
xvi. (1936) pp. 311-320. 

* Series A/B, No, 63. See also 
Rasmussen in JR./., 3rd ser., xii. 
(1931) pp. 220-233 ; Cohn, ibid,, xiv. 
(1933) pp. 667-671 ; Strupp in Acta 
BcaTidinavica, iv. (1933) "pp* 3-8; 
Eedslob, ibid,, pp. 9-26; Hyde in 
A,J,, xxvii. (1933) pp. 732-738; 
Eng^doeifer in BJ,, 3rd ser., xvi. 
(1936) pp. 321-333. 

’ Series A/B, No. 61. 

® Series A/B, No. 62. 

® Series A/B, No. 63, 

Series A/B, No. 68. 

Series A/B, No. 70. 
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(26) On October 8, 1937, in the case between France and Greece 
concerning the Lighthouses in Crete and Samos.^ 

(27) On June 14, 1938, in the case between Italy and France con- 
cerning Phosphates in Morocco (Preliminary Objections) 

(28) On February 28, 1939, in the case between Estonia and 
Lithuania concerning the Railway Line Panevezys-Saldutiskis,^ 

(29) On April 4, 1939, in the case between Belgium and Bulgaria 
concerning the Electricity Company of Sofia and Bulgaria (Pre- 
liminary Objection).^ 

(30) On June 15, 1939, in the case between Belgium and Greece 
concerning the ‘ Soci6te Commerciale de Belgique.’ ® 


(B) Advisory Opinions : 

(1) On July 31, 1922, on the interpretation of Article 389, 
para. 3, of the Treaty of Versailles (nomination of delegates to the 
International Labour Conference).® 

(2) On August 12, 1922, on the question whether the competence 
of the International Labour Organisation extends to international 
regulation of the conditions of labour of persons employed in 
agriculture.’ 

(3) On August 12, 1922, on the question whether examinations of 
proposals for the organisation and development of methods of agri- 
cultural production fall within the competence of the International 
Labour Organisation.® 

(4) On February 7, 1923, on the question whether a dispute 
between France and Great Britain regarding the Nationality Decrees 
issued by France in Tunis and Morocco (French zone) and their 
application to British subjects was by International Law solely a 
matter of domestic jurisdiction or not.® 


1 Series A/B, No. 71. 

® Series A/B, No. 74. See Staedtler 
in B.7., 3rd ser., xx. (1939) pp. 323- 
338. 

® Series A/B, No. 76. 

* Series A/B, No. 77. 

® Series A/B, No. 78. 

* Series B, No. 1. See also Mahaim 
in iZ.L, 3rd ser., iii. (1922) pp. 618- 
620 ; HammarskjCld in Harvard Law 
Review, 36 (1923), pp. 712-722. 

’ Series B, No. 2. See also Mahaim, 
loc, cit, pp. 520-523 ; Chateau, De la 
comp4te7ioe de VOrganiaation Inter- 
nationale du Travail en matiire du 
travail agricole (1924) ; Hiitonen, La 
com^itence de VOrganiaation Inter- 
mtionale du Travail, i. (1929) pp. 109- 
149 ; Guerreau in xxix, (1922) 
pp. 223-266 ; HammarskjCld in Har- 


vard Law Review, 36 (1923), pp. 717- 
722. 

® Series B, No. 3. 

® Series B, No. 4. See also Politis, 
La Justice internationale (1924), pp. 
186-189 ; Winkler, Eaaai aur la 
nationalitd dans lea protectorata de 
Tuniaie et du Maroc (1926) ; Anon, 
in Revue de droit international privi, 
xviii. (1922-1923) pp. 1-287 j Picard 
in Clumt, 60 (1923), pp. 256-266; 
Vineuil in R.I,, 3rd ser., iv. (1923) 
pp. 291-301 ; Ruz6, ibid,, pp. 597- 
627 ; Gregory in A.J., xvii. (1923) 
pp. 293-307 ; Eedslob in RJ. (Geneva) 
(1924), pp. 6-16 ; Latey in Qrotiua 
Society, ix. (1924) pp. 49-60. And see 
the writers referred to below, § 26f 
(Matters of Domestic Jurisdiction). 
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(5) On July 23, 1923, concerning the status of Eastern Garelia.i 

(6) On September 10, 1923, on certain questions relating to settlers 
of German origin in the territory ceded by Germany to Poland.^ 

(7) On September 15, 1923, on certain questions arising out of 
the application of Article 4 of the Polish Minority Treaty.® 

(8) On December 6, 1923, concerning the delimitation of the 
Polish-Czechoslovakian frontier (question of Jaworzina).^ 

(9) On September 4, 1924, regarding the delimitation of the Serbo- 
Albanian frontier at the Monastery of Saint-Naoum.® 

(10) On Eebruary 21, 1925, concerning the meaning and scope 
which should be attributed to the word ‘ established ’ in Article 2 of 
the Convention of Lausanne (exchange of Greek and Turkish 
populations).® 

(11) On May 16, 1925, regarding certain questions relating to the 
Polish postal service in the port of Danzig.*^ 

(12) On November 21, 1925, concerning the interpretation of 
Article 3, para. 2, of the Treaty of Lausanne (frontier between 
Turkey and Iraq).® 


1 Series B, No. 5. See also Eor- 
tuin, La question Oarilienm (1925) ; 
Vineuil in B./., 3rd ser., iv. (1923) 
pp. 581-585; Erich, ibid,,, pp. 227- 
236 ; Kalijarvi in A.J., xviii. (1924) 
pp. 93-97. 

* Series B, No. 6. See also Studien 
zur JM>re von der Staatensukzession, 
Drei Ouiachten, by Sir Thomas Bar- 
clay, A. Struyoken, A. Kaufmann 
(1923); Vineuil in B-L, 3rd ser., 
iv. (1923) pp. 586-691 ; BeUot in 
Clunet, 61 (1924), pp. 321-330. 

* Series B, No. 7. See also Eein- 
berg, La Juridiction de la Oowr 
J^ermanente dans le systime de la 
protection intemcdioncde dea minoritds 
(1931), pp. 97-117 ; Vineuil in B.I., 
3rd ser., iv. (1923) pp. 691-696; 
Gamer in A. J., xx. (1926) pp. 130-135. 

* Series B, No. 8- See also Baubal, 
JS'ormation de la FrontUre eTiitre la 
Fologne et la TcMcoshvaquie (1928), 
pp. 108-126 ; KrSmar in B.G*, xxx. 
(1923) pp. 402-413 ; Vineuil in B.L, 
3rd ser., v. (1924) pp. 130-142, 282- 
286 ; Spiegel in Zemchrijt fUr bffeni- 
liohes jkecht, iv. (1924) pp* 5-60. 

* Series B, No. 9. j&e also Nikito- 
vitoh, L^affaire du, Monasthre de 
Saint-Naoum. JStude du droit inter- 
national public (1927) ; Vineuil in 
B.J., 3rd ser., vi. (1926) pp. 92-98. 

* Series B, No. 10, Sw also Streit, 
Ler Lausmner Vert/ray md der 


griechisch-tUrkische Bevolkerungsaue^ 
tausch (1929) ; Levedji, Uichange 
obligatoire des minoritis grecques et 
turqucs (1930) ; Heoker, Der vdlker- 
rechtliche Wohnsitzbegriff (1931) j 
Ladas, The Excftange of Minorities. 
Bulgaria, Greece and Turkey (1932), 
pp. 168, 406, 634 ; M. de la Grotte in 
B.J., 3rd ser., vii. (1926) pp. 228- 
230; S6f6riad^ in BecKei7,1928 j 
(iv.), pp. 311-439. 

’ Series B, No. 11. See also 
Lewinsky and Wagner, Damiger 
Stoats- und Vblkerrechi (1927), pm 
309-339 ; Maem,Der X>amig-Polnwm 
Briefkastenstreit zur Entscheidung des 
Vdlkerbundrates am 11 Juni 1925 


S ; Weidenmann, Der Danzig- 
che Poststreit (1932); Vetzijl 
in Zeitschrift fUr Ostrecht, ii. (1926) 
pp. 363-385 ; Bchroeder in Z.V*, rir* 
(1927), Suppl. pp. 63-66. 

® Series B, No. 12. See 
Hooper, L lraq et la SodiU des 
Nations (1928), pp- 63-96; Gid4 
OonsvUaiion sur t Article 3, para 
du Traits de Lausanne, eto. (19261 
and in 2n<i ser., vii. (192®^ 

pp, 402-422 ; Verzijl in MX, 3ra 
vf, (1925) pp. 732-760; Whitton 
B.a, xxaca. (1926) pp. 40342tet 
Quincy Wright in AJ„ xx. (19^^;*.^ 
pp. 463-464 ; Le Eur in MM*, 

pp. 60-103, 209.246; KmAI® 
* of Cfomjpcstatim 



JUDICIAL SETTLEMENT 


73 


25c^] 


(13) On July 23, 1926, on the question whether the competence 
of the International Labour Organisation extends incidentally to 
the regulation of work when performed by an employer himself.^ 

(14) On December 8, 1927, concerning the jurisdiction of the 
European Commission of the Danube.^ 

(15) On March 3, 1928, on the jurisdiction of the courts of Danzig 
in the matter of the Danzig railway officials.® 

(16) On August 28, 1928, regarding the interpretation of the Greco- 
Turkish Agreement of December 1, 1926 (Final Protocol, Article IV,).'* 

(17) On July 31, 1930, on the interpretation of the Convention 
between Greece and Bulgaria respecting Eeciprocal Emigration, 
dated November 27, 1919 (the Greco-Bulgarian " Communities ’).® 

(18) On August 26, 1930, regarding the compatibility of the 
special legal situation of the Free City of Danzig with membership 
of the International Labour Organisation.® 

(19) On May 15, 1931, on access to German minority schools in 
Polish Upper Silesia.’ 

(20) On September 5, 1931, on the customs regime between 
Germany and Austria (Protocol of March 19, 1931).® 


viii. (1926) pp, 38-49; M, de la 
Grotte ia 3rd ser., vii. (1926) 
pp. 330-344 ; Briggs, ibid., viii. 

(1927) pp. 626-656 ; von Elbe in 
Z.d.V., i. (1929) pp. 391-418. 

1 Series B, No. 13. See also 

Morellet, The Competeiwe of the IrUer- 
natioml Labour Organisation (1926) ; 
Hiitonen, La comp&ence de VOrganisa- 
tionlrd&riiatiomle du Travail, i. (1929) 
pp. 276-288* 

® Series B, No. 14. See also 

Vallotton, Le regime juridiqm du 

DanvJbe maritime devant la Oour 
Termanerde de Justice Internationcde 
(1928) ; Bavard, Le Danube maritime 
et le fovt de Oalatz (1929), pp. 107- 
129 ; Hajnal, Le Droit du Danube 
irdermtional (1929), and the same 
in 3rd ser., ix. (1928) pp. 688- 
646; Krieg in Z.V., xv. (1929) pp. 
216-244 ; Badovanovitoh in D.I., 
3rd ser., xiii. (1932) pp. 564-631. 

* Series B, No. 15. See also Le 

Fur in 3rd ser., ii. (1928) pp. 262- 

283 ; M. de la Grotte in D.I., 3rd ser., 
X. (1929) pp. 404-414. 

* Series B, No. 16. 

® Series B, No, 17. See also 
T6n6kid^ in B.I., 3rd ser., xii. (1931) 
pp. 234-261 ; Becker, ibid., xiii. 
(1932) pp, 638-642. 

* Series B, No. 18. See also 
Verzijl in ZeitschHft fUr Ostrecht, 


1930, pp. 1147-1170 ; Massart in Bi- 
vista, 3rd ser., x. (1931) pp. 171-198 ; 
Baumgarten in Z.F., xvi. (1931) 
pp. 276-284; Becker in B.I., 3rd 
ser., xiii. (1932) pp. 642-646 ; Hostie, 
ibid., xiv. (1933) pp. 696-614, and 
XV. (1934) pp. 77-92. 

’ Series A/B, No. 40. 

® Series A/B, No. 41. See also 
V41i, Die deutsch-dsterreichische ZolU 
union vor dem Standigen Interm- 
tioncden OericMshof (1932); Vel- 
hagen. Die Zollunion im VolJcerrecht 
(1932) ; La Bochebroohard, Dunion 
douanibre oMStro-dllermnde (1934) ; 
Borohard in A.J., xxv. (1931) pp. 
711-716; Brierly in Z.d.V., iii. 
(1931) pp. 68-76, and in Law Quar- 
terly Beview, xlviii. (1932) pp. 1, 2 ; 
Biffinger, Z.d.V., iii. (1931) pp. 163- 
176 ; Cassidy in Georgetown Law 
Jourml, XX. (1931) pp. 67-72 ; 
Lhomme in B.O., 3rd ser., v. (1931) 
pp. 466-499 ; Nolde, ibid., vi. (1932) 
pp. 261-359 ; Becker in B.L, 3rd 
ser., xiii. (1932) pp. 648-657 ; Jessup 
in AJ^., xxvi. (1932) pp. 106-110; 
Fachiri in B. 7., 1982, pp. 68-76 ; 
Mathews in Michigan Law Beview, 
XXX. (1932) pp. 699-708 ; Manning 
in New York University Law Quarterly 
Beview, ix. (1932) pp. 339-343 ; Davis 
in AHardic MontMy, 149 (1932), pp. 
119-130. 
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(21) On October 15, 1931, on railway traffic between Lithuania 
and Poland.^ 

(22) On December 11, 1931, concerning access to and anchorage 
in the port of Danzig for Polish war vessels.^ 

(23) On February 4, 1932, regarding the treatment of Polish 
nationals in Danzig.^ 

(24) On March 8, 1932, concerning the interpretation of the 
Caphandaris-Molloff Agreement of December 9, 1927.^ 

(25) On November 15, 1932, on the interpretation of the Con- 
vention of Washington of 1919 concerning the employment of 
women during the night.® 

(26) On April 6, 1935, on Minority Schools in Albania.® 

(27) On December 4, 1935, on the Consistency of Certain Danzig 
Legislative Decrees with the Constitution of the Free City.’ 

(C) Of the Orders^ of the Court the following may be mentioned: 

(1) On January 8, 1927, concerning the denunciation of the 
Treaty of November 2, 1865, between China and Belgium (provisional 
measures).® 

(2) On February 16, 1927, concerning the rescission, on the 
request of the applicant, of the interim measures indicated by the 
Order of January 8, 1927.^® 

(3) On August 19, 1929, concerning the Free Zones of Upper 
Savoy and the District of 6ex (1st phaso).^^ 

(4) On December 6, 1930, concerning the Free Zones of Upper 
Savoy and the District of Gex (2nd phase).^® 

(6) On August 3, 1932, on the south-eastern territory of Green- 
land (dismissal of request for indication of provisional measures of 
protection).^® 

(6) On July 29, 1933, concerning the Polish agrarian reform 


^ Series A/B, No. 42. See also 
Becker in 3rd ser., xiii. (1932) 
pp. 557-6(50 ; Rutenberg in Zeit^ 
schrift fUr 0$trecM, v. (1933) pp. 274- 
290. 

® Series A/B, No. 43. See also 
Weeks, La cordition juridtqm du 
Gonseil du port et de$ votes d'eau de 
DanJt/zig (1933) ; Hostie in RJ., 3rd 
ser., 2 tv. (1934) pp. 94-126. 

* Series A/B, No. 44. See also 
Engelsdoerfer in R.Z., 3rd ser., xv. 
(1934) pp. 269-275. 

* Series A/B, No. 45. See also 
Engelsdoerfer in R./,, 3rd ser., xv. 
(1934) pp. 275-280. 


^ Series A/B, No. 60. 

« Series A/B, No. 64. 

’ Series A/B, No. 65. See JokI in 
R.L, 3rd ser., xvii. (1936) pp. 769-767. 

® For a valuable analysis of the 
legal nature of the Court’s Orders see 
Rotholz in R.Gf., xliii. (1936) pp. 643- 
686 . 

♦ Series A, No. 8- 
Series A, No. 8. 

Series A, No. 22. 

1* Seri^ A, No. 24. 

1* Series A/B, No. 48. 
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and the German minority (disnaissal of request for indication of 
provisional measures of protection).^ 

(7) On November 6, 1937, concerning the Borchgrave Case between 
Belgium and Spain.^ 


VII 


CONCILIATION IN CONJUNCTION WITH ARBITRATION 
AND JUDICIAL SETTLEMENT 

Barandon, pp. 185-255 — ^Lauterpacht, The Function of LaWy pp. 38-42, 260-269 
— Botremont, U arbitrage international et le Oonaeil de la Sociiti des Nations 
(1929), pp. 277-292 — Habicht, Post-War Treaties for the Pacific Settlement 
of International Disputes (1931), pp. 976-990 — EfremoJff in Hague Recueily 
1927 (iii.), 62-140 — ^Ruegger in J?./., 3rd ser., ix. (1929) pp. 91-106 — 

Myers in Political Science Quarterly^ 46 (1931), pp. 548-588. And see the 
bibliography on Conciliation, § 11a above ; on the General Act, § 2baj 
below ; and on the Swiss, Italian, and Scandinavian treaties, pp. 77, 

80, 81 below. 

§ 25ah. The theory underlying the post-war treaties for Combina- 
the pacific settlement of international disputes has concma- 
that while arbitration and judicial settlement are suitable tion, Ar- 
for the solution of so-called legal controversies (also referred and JuS- 
to as ‘ justiciable,’ or ‘ juridical,’ or ‘ disputes as to rights ’), cialSettle- 
it is necessary also to provide machinery for dealing with 
the residuum of controversies, namely, the so-called political 
disputes or conflicts of interests. Thus there has developed 
a tendency to conclude comprehensive instruments for the 
pacific settlement of aU disputes, j Originally separate instru- 
ments were entered into for the two categories of disputes.® 
Subsequently, however, it has become the general practice 
to combine these two kinds of procedure in one instrument 


^ Series A/B, No. 58 ; Engels- 
doerfer in R,l., 3rd ser., xvi, (1935) 
pp. 453-473. 

* Series A/B, No. 72. 

® See, e»g.y tib.e Treaty of Conoilia- 
bion between Norway and Sweden 
June 27, 1924 (this was the date 
the conclusion of a number of 
)ther conciliation treaties between 
he several Scandinavian States), 
'^j.N.T.S*, 28, p. 317, these countries 
)emg already bound by the Optional 


Clause. In 1928 the United States 
concluded separate treaties of con- 
ciliation and of arbitration with a 
number of States. See, e,gr., the 
Treaty of Conciliation of May 5, 1928, 
between the United States and Ger- 
many, ibid.y 90, p. 172, and the Treaty 
of Arbitration between these two 
countries of the same date, ibid., p. 
178. See also the Pan-American 
Treaties of Conciliation and of Arbi- 
tration of 1929, ibid.y 100, p. 401. 
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providing both for judicial settlement ^ (and/or arbitration) 
and conciliation. Those composite treaties differ widely in 
their effect. Some provide eventually for the binding 
settlement of all disputes, others exclude a large and elastic 
class of controversies from the purview of binding settle- 
ment. } These two categories may now be considered. 

Concilia- § 25ai. There exist treaties of conciliation and judicial 
settlement (or arbitration) which provide for conciliation 
Procedure in regard to so-called political and for arbitration (and/or 
tioal^°^" judicial settlement) for so-called legal disputes. As the 
Disputes, duty to have recourse to conciliation implies no obligation 
to accept the report or finding of the organ of conciliation, 
the possible effect of these treaties is to leave outside the 
scope of binding settlement the indefinite and elastic cate- 
gory of political disputes. The first important treaty in 
this group was the treaty concluded in 1921 between 
Germany and Switzerland ® providing for arbitration in the 
case of disputes of a legal nature, and conciliation in the 
case of other disputes. The question whether the dispute 
is susceptible of arbitration or not was to be decided, if 
necessary, by arbitration.® 

However, the principal treaties in this group were those 
constituting the so-called ‘ Locarno Pact ’ * of December 1, 


1 Such treaties have now become 
an important factor in the activity of 
the Permanent Court of International 
Justice ; see, Judgment in the 
case of the Electricity Company of 
Sofia and Bulgaria (April 1, 1939 : 
Series A/B, No. 77), and in the case 
of the ‘ Soci6td Commerciale de Bel- 
gique ’ (June 1939 ; Series A/B, 
No. 78). 

2 December 3, 1921 : L.N,T.8,, 12, 
pp. 281-291. See Perassi in JRivista, 
3rd ser., i. (1921-1922) pp. 165-165 ; 
Schticking, Vermittlung (1923), pp. 
302-311 ; Ch. de Visscher in J®./., 
3rd ser., iv. (1923) pp. 34-36 ; Qob- 
weiler, V arbitrable ifUi^naiionaZ (1923), 
pp. 133-151, 

® It is laid down that disputes 
which, though of a legal nature, are 
admitted by both j^rties to afieot 
independence, integrity of territory, 
or other vital interests of the highest 
importance, are subject to concilia- 
tion instead of arbitration ; and that 


if one party pleads that a dispute is 
of such a character and the plea is 
not accepted by the other party, this 
point itself is to be settl^ by 
arbitration. 

^ Cmd. 2525 ; A.J., xx. (1926), 
SuppL, pp. 21-33 ; L.N.TM,, 64, p. 
305 ; Itauchberg, Die VerPrdge von 
Locarm (1926) ; Dotremont, op. cti., 
pp. 263-271 ; Gonsiorowski, op. 
pp. 486-524 ; Wehberg in Strvpp, 
Wbrt., iii. pp. 977-996 ; Wickham 
Steed and others in Journal of the 
British Institute of IrUernaiioiul 
AffairSf iv. (1925) pp. 286-308 j 
Hyde in A.J., xx. (1926) pp. 103- 
108 ; Fenwick, , ibid., pp. 108-111 ; , 
Montluo in EJ. (Gemva), iii. (1926) 
pp, 267-282, and Strupp, ibid., pp, 
303-341; FaubhiUe, §§ 970 (63)* 
970 (64); FoHtis in MJ., 3rd ser., 
vi, (1925) pp. 713-731 ; Bisschop iu i 
GMius Society, xi. (1926) pp. 79-116 ; t 
Grigg in Irderruxtionoi Affairs, xiv.. 
(1935) pp. 176-186. 4 
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1926, which, comprised four ‘ Arbitration Conventions ’ 
between Germany and each of the following four States, 
namely, Belgium, Prance, Czechoslovakia, and Poland. 

Each of these Conventions, in addition to the compulsory 
reference of disputes (failing normal methods of diplomacy) 
between the two parties ' as to their respective rights ’ 
(commonly called ‘ justiciable ’ disputes) to an arbitral 
tribunal or the Permanent Court of International Justice, 
provided that these disputes may, by agreement between 
the two parties, and all other disputes (not settled by the 
normal methods of diplomacy) must, be submitted ' with 
a view to amicable settlement ’ to a Permanent Concilia- 
tion Commission constituted in advance. Failing successful 
conciliation, disputes between the parties ‘ as to their 
respective rights ’ were to be submitted by special agree- 
ment either to the Permanent Court of International 
Justice or to an arbitral tribimal. Other (^ political *) 
disputes were, if conciliation failed, to be submitted, at 
the request of either party, to the Council of the League 
to be dealt with in accordance with Article 15 of the 
Covenant.^ 

§ 25aj. There exist a number of treaties in which the Concilia- 
provision of machinery of conciliation does not have the 
effect of excluding, in the last resort, any disputes from the aiyto 
scope of binding settlement. It is a common feature oiget^-^ 
these treaties that disputes which the procedure of 
ciliation has failed to settle must be submitted to arbitration putes. 
or judicial settlement terminating with a binding award 
or decision. These treaties differ one from the other in 
details — ^in particular in regard to the order in which 
conciliation and arbitration (or judicial settlement) have 
to be resorted to, as well as in respect of the sources of 
decision to be given by the body adjudicating with bind- 
ing effect upon disputes which conciliation has failed to 

^ The obligations of these treaties Locarno ’ on the allied ground that 
were di^egarded by Germany in 1938 it had been violated by France as 
in relation to Czechoslovakia and in the result of the Franco-Russian 
1939 in relation to Poland. They are Treaty of Mutual Assistance of May 2, 
now merely of historical importance. 1935 : Cmd. 6118 (1936), p. 6; Off. J., 
Previously, Germany denounced, on 1936, p. 336. 

March 7, 1936, the ‘Rhine Pact of 
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settle. Three principal groups of these treaties may be 
distinguished ; 

(1) A number of treaties provide for conciliation, in the 
'ferst instance, of all disputes. If conciliation fails to produce 
a settlement acceptable to both parties, then the dispute 
must be submitted for binding adjudication. Some of these 
treaties, like the important Treaty between Italy and 
Switzerland of September 20, 1924,^ confer that function of 
final adjudication upon the Permanent Court of Inter- 
national Justice. This and similar treaties give the Court 
the very wide power of deciding such disputes ex aeqm et 
bono if in its opinion they are not of a juridical nature.^ 
Other treaties, e.g. the Treaty between Poland and Denmark 
of April 23, 1926, submit all disputes to the procedure of 
conciliation, to be followed by arbitration in case the report 
of the Conciliation Commission is not accepted by the 
parties.^ Others still, e.g. the Treaty between Colombia and 
Switzerland of August 20, 1927,* provide for preliminary 
conciliation of all disputes, to be followed if necessary by 
arbitration of non-legal disputes and a decision of the Perma- 
nent Court of International Justice in case of legal disputes. 

(2) Another group of treaties, e.g. between Belgium and 
Sweden of April 30, 1926,® while not imposing the duty of 
conciliation in regard to legal disputes,® make that pro- 
cedure obligatory for non-legal disputes. If conciliation 
fails to produce a settlement, then the dispute must be sub- 


^ L.N.TM.f xxxiii. p. 92 ; Biena in 
jBJ., 3rd ser., vi. (1925) pp. 1-16; 
Terza in Itiviata^ xvii. (1926) pp. 254- 
266. And see generally on the method 
of the Swiss treaties, GavxiloviS, 
V organisation des commissions de con- 
ciliation d^aprhs lea traitis suisses 
(1932) ; Schindler in BJ., 3rd ser., 

vi. (1925) pp. 816-887 ; Gorg6, ibid,, 

vii. (1926) pp. 633-676, and viii. (1927) 

pp. 58-106. 

* Similar treaties have been con- 
cluded between Italy and Spain, 
Au^st 7, 1926, 47, p. 375 ; 

S^in and Switzerland, April 20, 1926, 
ibid,, 40, p. 30; Switzerland and 
Greece, September 21, 1926, ibid., 
47. p. 188, 

« L,N.T.S., 61, p, 247. It wiU be 


noted that this and similar treaties 
dispense altogether with the tradi- 
tional distinction between legal and 
political disputes. 

* L.N.T,B„ 111, p. 230. 

« L.N.T,S., 47, p. 93. See also, to 
the same effect, the treaty between 
France and Switzerland of March 3, 
1928, ibid., 107, p. 31 ; between 
Sweden and Spain of April 26, 1928, 
ibid., 77, p. 79. 

« That procedure may, however, 
be resorted to by common a^eement 
of the parties prior to judicial pro- 
ceedings. Identical provisions for 
optional conciliation will be found in 
most treaties which do not provide 
for compulsory conciliation of ‘ legal’ 
disputes. 
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mitted for a binding decision to an arbitral tribunal deciding 
ex aequo et bono. This is obviously a very far-reaching 
eommitment conferring in fact legislative powers upon the 
arbitral tribunal, but the solution adopted seems to be 
consistent with principle.^ As it is only the so-called political 
disputes — i.e. disputes which ex hypofhesi cannot be decided 
by reference to rules of law— which are submitted to arbitral 
procedure it is clear that the only basis of the decision can 
be an extra-legal one. The same consistency is absent from 
a number of treaties concluded by the Scandinavian 
countries and others, which provide that the ‘political’ 
disputes if not settled by conciliation must be submitted 


for an award of an arbitral tribunal not having, however, 
the power to decide ex aeqvo et bono.^ This confusion con- 
stitutes also the prominent feature of — 

(3) the General Act for the Pacific Settlement of Inter- 
national Disputes of 1928. This Convention, which is now 
bindings twenty States— including Great Britain, 

the British Dominions, and Prance — originated with the 
Committee on Arbitration and Security which the Prepara- 
tory Committee of the Disarmament Conference established 
in November 1927.4 It was felt that a successful outcome 


of the Conference was to a large extent conditioned by the 

1 No expression of opinion is here “ See, e.g., the Treaty between 


intended on the adequacy of con- 
ferring either upon the Permanent 
Court of International Justice or upon 
an arbitral tribunal, by a general as 
distinguished from a special treaty, 
the power to decide upon the basis of 
other than legal rules. Such agree- 
ruents, provided that their implica- 
tions are realised, signify a determined 
desire for pacific settlement not only 
of disputes concerning existing rights 
but also of claims for the change of 
the existing law. They confer upon 
the judicial or arbitral body legisla- 
tive powers with which States have 
so far been unwilling to entrust either 
the organs of the League of Nations 
or of international conferences. Such 
general agreements conferring these 
wide powers upon the Court or the 
arbitral body may also be open to 
objections that they tend to obliterate 
the borderline between the legislative 
and the judicial functions. 


bee, e,g., — 

Belgium and Switzerland of Peb- 
ruary 5, 1927, L.N.T,S., 56, p. 47; 
between Pinland and Norway of Peb- 
ruary 3, 1927, ibid,, 60, p. 368. 

* With substantial reservations ; 
see below, p. 83, n. 1. 

* That Committee discussed in 
detail and produced a number of 
memoranda on various aspects of 
arbitration and ‘security’ (an ex- 
pression which has almost become a 
term of art, and can probably be best 
described as a system of obligations 
to enforce by common international 
action the existing limitations upon 
the right to go to war). See the 
Minutes of the Pirst Session of 1927 : 
a 667. M. 226. 1927. DC. The Second 
Session produced reports on arbitra- 
tion and security (by M. Holsti), on 
the juridical elements of security (by 
M. Politis), and on the interpretation 
of Articles 10, 11, and 16 of the Cove- 
nant (by M. Butgers) — all printed 
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acceptance of obligations of binding pacific settlement of all 
categories of disputes.^ At the same time, howeyer, the 
authors of the General Act were stiU under the influence of 
the traditional distinction between legal and political disputes 
with its underlying assumption that some categories of dis- 
putes are inherently unsuitable for commitments of biadiag 
settlement by an international agency. To this adherence 
to the accepted terminology there was added the wish to 
provide for the binding settlement of ‘ non- justiciable ’ 
disputes, a desire which, in turn, was coupled with the 
determination not to confer upon the arbitral body entrusted 
with the settlement of ‘ political ’ disputes the power to 
alter existing rights under International Law. The result 
is an international document which is free neither from 
inconsistencies nor from a substantial degree of unreahty.^ 

as annexes to the Minutes of the Documents. Documentation relative a% 

Second Session of the Committee : diveloppement de la question de h 

0. 165. M. 60. 1928. IX. ; also in securitd dans le cadre de la J8oci4U dee 

Boo. C.A.S. 10. The Third Session Nations. Edited and annotated by 

of the Committee produced, in ad- von Gretschaninow, vol. i. 1920-1927 

dition to the draft of the General (1936); vol. ii. 1927-1936 (1938); 

Act, tliree model bilateral convon- McNair, Collective Security (An in- 

tions of conciliation, arbitration, and augural lecture, 1936), reprinted in 

judicial settlement, and three model iJ.X., xvii. (1936) pp. 160-164; Eagle- 

treaties of mutual assistance and non* ton, AnaXysis of the Problem of War 

aggression. All these texts were ap- (1937 ) ; &>urquin in Hague JRecueilf 

proved by the Ninth Assembly in 1929. 49 (1934) (iii.), pp. 473-641 ; Lauter- 

See League Boo. A. 86 (1), 1928. IX. paoht in PoUtica, 1936, pp. 133-165. 

For comment on the ‘ Model Treaties ’ See also IrUemational Studies Confer^ 

see Fischer Williams in B.Y., 1929, encei Collective Security^ edited by 

pp. 14-22, and in Journal of the Royal Bourquin ( 1936) and Swoebel, 
Institute of International Affairs, vii. terre et la aecuriU collective (1938). 
(1928) pp. 407-421. See for an ac- ^ See Memorandum of the British 
count and analysis of the work of the Government on the proposed acoes- 
Committee ; Bolin in BJ., 3rd ser,, sion to the General Act, Miso. No. 8 
viii. (1927) pp. 583-626 ; Rousseau in (1931), Omd. 3803. 

B.G., XXXV. (1928) pp. 377-410 ; * The General Act was approved 

Toynbee, Survey, 1928, pp. 81-93. by a Resolution of the Assembly of 
And see on the question of seourity in September 26, 1928, inviting members 
relation to arbitration and disarma- of the League to become parties to 
ment Wheeler-Bennett and Langer- that instrument and to the ote 
mann, The Problem of Security (1927) ; model treaties. It was to enter into 
Williams, State Security and the League force as soon as two States adhered to 
of Nations (1927) ; Hoijer, La sicuriU it See J>, Special Suppl No. 6% 
intemationale et see modes de rdalisa- p. 17. For the text of the General 
s tion, 4 vols. (1930);' Rafaat, Le Act see Treaty Series, No. 32 £1^31] ; 
^ probUme de la sdcuriU internationah L.N.T^S*, 93, p. 343; DocumM, 
\ (1930) ; Tabacovici, SdcuriU et d4s- 1928, p. 15 ; Hudson, InteirnaticTuH 

^ aurmement (1932); Jessup, Inters- Legislation, iv. The Briti^ 

national Security (the American rdle) ratification was deposited on May 2^ 
{IPZJb) I Traitis Politiques. Recueilde 1931. 
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The General Act consists of three chapters dealing, respec- 
tively, with conciliation, judicial settlement, and arbitra- 
tion.^ Chapter I. (Conciliation) provides for the submission 
to conciliation of all disputes which it has not been possible 
to settle by diplomatic means (Article 1). But this must be 
read subject to Article 20, which lays down that in disputes 
with regard to which parties are in conflict as to their 
respective rights (legal disputes) conciliation is applicable 
only if both parties agree. This chapter contains detailed 
provisions as to the appointment of conciliation commissions, 
which may be rendered permanent at the request of one 
party ; as to bringing of disputes before the commission ; 
as to the general features of its procedure ; and as to its 
function, which is ' to elucidate the questions in dispute, to 
collect with that object all necessary information by means 
of enquiry or otherwise, and to endeavour to bring the 
parties to an agreement ’ (Article 15). The commission 
‘ may, after the case has been examined, inform the Parties 
of the terms of settlement which seem suitable to it, and 
lay down the period within which they are to make their 
decision ’ (ibid,). Chapter II. (Judicial Settlement) covers 
disputes with regard to which the parties are in conflict as 
to their respective rights. These disputes must be sub- 
mitted to the Permanent Court of International Justice or, 
if the parties so agree, to an arbitral tribunal. In Chapter 
III. (Arbitration) an attempt is made to solve the question 
of disputes other than those falling within the purview of 
Chapter II. which the procedure of conciliation has failed 
to settle. Such disputes may be submitted to an arbitral 
tribunal by a special agreement of both parties or, failing 
that, by a unilateral application of one of the parties. The 
crucial question as to what shall be the rules applicable to 
the decision of disputes other than those as to rights is 
answered in Article 28 : ‘ If nothing is laid down in the 
special agreement or no special agreement has been made, 
the Tribunal shall apply the rules in regard to the substance 

^ Acjoording to Article 38, States and II., or only to Chapter I. Most 
may adhere either to the whole States have adhered to all parts of 
instrument, or only to Chapters I. the Act. 

VOL. n. E 
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of the disputes enumerated in Article 38 of the Statute of 
the Permanent Court of International Justice. In so far 
as there exists no such rule applicable to the dispute, the 
Tribunal shall decide ex aequo et bonoJ This vital provision 
has been subjected to much criticism on the ground that 
disputes which are not concerned with legal rights cannot 
possibly be decided on the basis of the rules of law enumer- 
ated in Article 38 of the Statute.^ 

The General Act introduced two innovations to which 
attention ought to be drawn. First, it laid down, in Article 
39, that no reservations other than those referring to classes 
or categories enumerated therein may be appended by 


1 The authorisation to decide ex 
aequo e£ bono is not believed to be 
helpful, seeing that it is not clear 
what is meant by the absence of rules 
of International Law applicable to 
the case. For a criticism of Article 28 
and, generally, for an analysis of the 
General Act see Lauterpacht, The 
Function of Law, pp. 40-42, 374-378 ; 
Toynbee, Survey, 1931, pp. 246-264 ; 
Cory, Compvdsory Arbitration of Inter- 
national Disputes (1932), pp. 146-162 ; 
Lorch, Die Abgrenzurug der interna- 
tionalen StreitigJceiten in der Genfer 
Oeneralakte (1934) ; Paraggi, UActe 
Oindral d" Arbitrage (1935) ; Brierly in 
J5.r., 1930, pp. 119-133; Lescamps 
in jB./., 3rd ser., x. (1929) pp. 169-216, 
and xi. (1930) pp. 62-89; Muftis, 
ibid,, xi. (1930) pp. 689-695 ; Gallus, 
ibid,, pp. 190-246, 413-472, 879-926 ; 
Ch. de Visscher, ibid., xiv. (1933) 
pp. 410-420 ; Wehberg in Hague 
Becueil, 1926 (ii.), pp. 66-78 ; Bord, 
ibid,, 1929 (ii.), pp. 601-696 ; Le Pur, 
ibid,, 1932 (iii.), pp. 618-626 ; Fischer 
Williams in Journal of the Boyal In- 
stitute of Inlernational Affairs, vii. 
(1928) pp. 377-424 ; Gonsiorowski 
in A,J., xxvi. (1933) pp. 469-490; 
Berlia in R.J. (Paris), xx. (1937) 
pp. 104-113. 

It would appear that the authors 
of the General Act were undecided 
as to the function of arbitration as 
provided in Chapter III. They seem 
to have endowed the arbitral tri- 
bunal with the power both to apply 
International Law and to legislate. 
Tins conception of the function of 
arbitration is probably the result of 


the scientifically inaccurate opinion 
that arbitration can be partly a judi- 
cial and partly a non-judicial process, 
and of the historically false view that 
arbitration has in the past actually 
constiti^ed such a mixture of func- 
tions. JAs, according to what is 
believea to be the correct view, there 
exist rules of International Law for a 
legal adjudication upon every claim, 
the phrase in Article 28 referring to 
the nature of the rules applicable 
to the dispute may mean that the 
arbitrator is entitled to disregard 
them on the ground that they are 
not ‘ applicable ’ either because one 
of the parties admittedly does not 
rely on law or because a legal decision 
would be politically unsatisfactory. 
The result has been that while some 
believe that Article 28 empowers the 
arbitral tribunal to change existing 
law, others see in it an instrument 
for the full vindication of the existing 
legal position. See, e.g,, the Report 
by M. Politis at the Ninth Assembly 
(Meetings of the First Committee, p. 62). 
The question of the provision of a 
suitable machinery for disposing of 
conflicts arising out of claims for a 
change in existing International Law 
is too dijBSoult to admit of a solution 
by a verbal formula J 
On the proposed equity tribunal see 
Friedmann, The Contribution of Eng- 
lish Equity to the Idea of an Inter- 
national Equity Tribunal (1936) and 
Sohwarzenberger, WiUiam Ladd : An 
Examination of an American Proposed 
for an International Equity Tribund 
(1936). And see above, p, 24, n. 2. 
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States acceding to the Act. This provision excludes in- 
definite reservations like those referring to national honour 
or independence, but is not otherwise effective in the 
direction of eliminating comprehensive reservations ^ ; 
secondlyxythe parties to it agree to be bound by the pro- 
visional measures indicated in the course of arbitral or 
judicial proceedings (Article 33). ^ 


VIII 


the league of nations and state differences 


Pollock, The League of Nations (2nd ed., 1922) — ^Hyde, ii. § 685 — Fanchille, 
§§ 970 (21)-970 (29), 970 (62).970 (63)— Hoijer, pp. 368-480— Barandon, 
pp. 47-91, 126-166 — Balladore PaUieri, pp. 51-74 — ^Knubben in Strupp, 
Worterbuch, iii. pp. 1151-1187 — Schncking und Wehberg, Die Satzung des 
Volkerbundes (1924), pp. 467-600 — Schuoking, VermiUlung, pp. 205-274 — 
Garner, Developments, pp. 549-563 — GralinsM, Le r^leimnt pacifique 
ohligatoire des diff4rends internaiionavx, suivant le Pacte de la 8ociit4 des 
Nations (1925) — Gonsiorowski, La Soci&4 des Nations et probUme de la 
Paix, ii. (1927) pp. 326-395— Pbilipse, Le r6le du Conseil de la SociM des 
Nations dans le rhglement pacifique des diffirends intenmtionaux (1928) — 
ConTrell-Evans, The League Gouncil in Action (1929) — Carena, La com- 


(1929) — Binter, Das Verhdltnis von Vermittlung und Schiedsgericktsbarheit 
vach dem 7 dlkerbundpaU (1929) — ^Dotremont, D arbitrage interncUioncd et le 
Conseil de la 8ooiM des Nations (1929) — ^Massart, Le Controversie inter- 
nazionade dinanzi al Consiglio deUa Societd delle Nazioni (1929) — Ray, 
Gommeniaire du Pacte de la 8oci4U des Nations (1930), pp. 373-498— 
Guggenheim, Der Volkerbund (1932) — Grob, Die Kompetenzen des V biker- 
bundsroites und der VblkerbundsversamnUung zur StreitscUichtung und 


KriegsverhUtung (1933) — Zancla, 11 procedimento di mediazione e di con- 
ciliazione avanti al Consiglio (1933) — ^Yepes and Pereira da SUva, Com- 
mentaire du Pacte de la 8oci4ti des Nations, ii. (1936) pp. 1-98, 209-266 — 


^ The British reservations to the 
General Act include aU the reserva- 
tions appended to the Optional 
Clause, to which there were added 
some others of a procedural character 
intended to facilitate recourse to the 
Council of the League prior to sub- 
mission to one of the agencies pro- 
vided by the General Act. For the 
text and criticism of these reserva- 
tions see Brierly in B.J,, 1931, pp. 
132-136, and Documents, 1931, p. 92. 

In February 1939 Great Britain, 
while renewing her signature of the 


General Act for a further period of 
five years, beginning on August 16, 
1939, added a further reservation to 
the effect that her participation in the 
General Act would not cover disputes 
arising out of events occurring during 
any war in which Great Britain naay 
be involved in the future. The reser- 
vation, it was stated, applies also to 
the procedure of conciliation ; Cmd. 
6947. Miso. No. 2 (1939). France 
made an identical declaration. 


* See above, p. 64, n. 1. 



84 AMICABLE SETTLEMENT OF STATE DIFFERENCES [§ 256 


Goppert, Der VolJcerbund (1938), pp. 298-360, 384-421 — Mandelstamm in 
Bagite Bemeil, 1926 (iv.), pp. 337-643— Mantoux in International Affam, 
V. (1926) pp. 16-31 — Oil. de Vissoher in B./., 3rd ser., ix. (1928) pp. 243 ! 
262 — Rauchiberg in Hague BectLeil, 1931 (iii.), pp. 87-200 — ^Meucci in Rivista, 
xxiv. (1932) pp. 83-98. 


The § 256. Negotiation between the parties, with or without 

Na^i^ the aid of a Commission of Inquiry, good offices or mediation 
aFaotorin of third States, and arbitral awards — ^these were the only 
amicable means ava^able for the settlement of State differ- 
ences before the World War. There was no organised body 
to detect the early growth of disputes and by timely action 
to avert armed conflict. No aid was tendered to the parties 
at issue unless they themselves sought it, or unless one or 
more States had sufficient interest, initiative, and prestige 
to offer their services. The establishment of the League of 
Nations introduced a radical change in this respect. For 
the Covenant charges the League itself with special duties, 
and lays new obligations upon the individual members, 
which are designed to secure the peaceful settlement of 
differences. 

The y § 25c. By Article 11 any war ^ or threat of war, whether/ 
immediately affecting any of the members of the League or 
not, is declared to be a matter of concern to the whole 
League. Upon the request of a member the Secretary-i 
General ^ must in such an emergency forthwith summon a 
meeting of the Coxmcil, including the representatives of the 
parties to the dispute, if they are not already members of 
the Council.^ The League ' shall take any action that may 
be deemed wise and effectual to safeguard the peace of 
nations.’ ^ Upon the means to be employed there is no 


Duties 
of the 
League 
itself. 


^ On the danger resulting from the 
use of the technical term ‘ war ’ 
throughout the Covenant, and partic- 
ularly in Articles 11, 12, 13, 16, and 
16, see literature cited bdow, § 62a. 

* For a valuable account of the 
functions of the Secretary-General and 
of the President of the Council under 
Article 11 see Barandon, pp, 62-72. 

9 And see Off, J., 1931, pp. 2322, 
2323, for a decision of the Council, 
taken under Article 11 as matter of 
procedure by a majority vote to invite 
a r^resentative of the United States 
to join in its deliberations in connec- 


tion with the Manchurian dispute. 
See Cooper, American Consultation in 
World Affairs (10Z4). 

* As was done in the Greoo- 
Bulgarian dispute in 1926, or in Iraq 
boundary dispute (for the report of the 
Commission see Doc. C. 400. M. 147), 
or in 1933 in the dispute between 
Bolivia and Paraguay (Toynbee, 
Survey, 1933, p. 422), or in December 
1931 in the Manchurian dispute, 
Off. J., 1931, p. 2374. See also the 
Report on Axtiole 11, Off. J., 1927, 
p. 832. 
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other limitation than this ; accordingly, they may consist 
of good offices, or mediation, or conciliation, or investigation 
by a special commission of inquiry, or of one of the methods 
of compulsion described in the next chapter.^ Under the 


contrary view assumes that 
' wide powers conferred upon the 
yE^gue in that article must not be 
token literally ; that mediation, per- 
suasion, and conciliation constitute 
its fundamental and exclusive feature ; 
that it does not, accordingly, admit 
of any coercive action ; and that it is 
for that reason governed by the over- 
riding principle of unanimity, includ- 
ing the votes of the parties to the 
dispute (see, e.g., Pischer Williams, 
Some Aspects of the Covenant of the 
League of Nations (1934), pp. 126-136 ; 
Barandon, pp. 76-81, 89-91 ; Kurz, 
cited below, p. 86). This apparently 
was not the interpretation of the 
Council and of the Assembly when in 
1927 (see Off, J., 1927, p. 832, and 
Special Suppl. No. 63, 1927, p. 23) 
they approved a report of the Com- 
mittee of the Council on Article 11 
which envisaged coercive measures 
against the recalcitrant State, includ- 
ing withdrawal of diplomatic repre- 
sentatives, naval and air demonstra- 
tions, and ‘ other measures of a more 
serious character.’ But it seems that 
the Council subsequently took a 
different view of its powers under 
Article 11. When in October 1931, in 
the initial stages of the Sino- Japanese 
dispute concerning Manchuria (see 
below, § 52aa), the Council voted on 
a resolution calling upon Japan to 
withdraw her troops from Manchuria, 
the Council and its President were of 
the view that that resolution lacked 
legal validity in view of the fact that 
the Japanese representative voted 
against it (see Off. J., 1931, p. 2340). 
The proper view is b^eved to be the 
one which distinguishes between the 
powers of the Council as to the sub- 
stance of the dispute submitted to it 
and as to securing observance of the 
duties of pacific settlement under the 
Covenant. The first requires absolute 
unanimity of all its members (see the 
dictum of the Permanent Court of 
lutemational Justice in the Peter 
Pdzmdny University case. Series A/B,* 
No. 61, p. 243) ; the second does not. ; 
Thus, for instance, when the Council! 


acting under Article 11 makes in a 
quasi-judicial capacity a pronounce- 
ment as to the compatibility with the 
Covenant of measures of force adopted 
by one party, the rule nemo judex in re 
sua^ laid down in another connection 
by the Court (see Advisory Opinion 
No. 12 (Boundary between Turkey and 
Iraq), p. 31), would probably apply. 
In support of the view that absolute 
unanimity may not be required under 
Article 11 see Conwell-Evans, op. cit., 
p. 54 ; Schucking-Wehberg (3rd ed., 
1930), pp. 614 et seq . ; Lauterpacht in 
Political Quarterly, 1932, pp. 176-186. 
See also the Report of M. Und6n of 
August 3, 1937, submitted to the 
Committee set up to study the appli- 
cation of the principles of the Coven- 
ant : Boc. A. 7. 1938. VII. pp. 99-112. 
See also Off. J., Special Suppl. No. 164 
(1936), pp. 66-71, for an analysis of the 
replies of the various Governments on 
the question of unanimity under 
Article 11. The British reply stated 
that the activities of the Council under 
that article had ‘ in the past been 
hampered by the assumption that the 
rule of unanimity must apply,’ and 
foreshadowed the willingness of the 
British Government to co-operate in 
removing the anomaly. The French 
reply was on similar lines. 

In this connection reference must 
be made to the General Convention 
to Improve the Means of Preventing 
War of September 27, 1931 (for the 
text see League Boc,, 1932, ix. 17; 
Documents, 1931, p. 99). That Con- 
vention defines the powers of the 
Council for the case when in circum- 
stances which, in the Council’s 
opinion, ‘ do not create a state of 
war between the Powers at issue . . . 
the forces of one of those Powers 
enter the territory or territorial 
waters of the other or a zone de- 
militarised in virtue of international 
agreements, or fly over them.’ In 
such oases the Council may — ^if neces- 
sary, without the concurrence of the 
parties to the dispute — ^prescribe 
measures to ensure the evacuation 
of the invaded territories. The 
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second paragraph of Article 11 each member has the 
' friendly right ’ ^ to bring to the attention of the Assembly 
or the Council any circumstances affecting international 
relations which threaten to disturb international peace, or 
the good understanding between nations upon which peace 
depends. The terms of both paragraphs and the actual 
practice of the League justify the view that Article 11 is 
of considerable comprehensiveness.^ 


parties agree to ‘ carry out without 
delay the measures so prescribed * 
(Article 2). The Convention has so 
far been ratified only by a small 
number of States, not including any 
Great Power. On this Convention 
see Kurz, Article 11 du Pacte ei 
la Gonveniion giniraXe en vnc de 
ddvehpjper lea moycTis dc 'primwir la 
gm/rre (1933) ; Toynbee, Survey, 1931, 
pp. 254-269, and JDooumenta, 1931, 
pp. 97-99 ; Barandon, pp. 96-103 ; 
Philipse in BJ,, 3rd ser., xiii. 
(1932) pp. 664-686; Pierlijnckhove, 
ibid., pp. 861-885. On Article 11, 
in addition to the authors cited on 
p. 83 above, see in particular Kunz in 
Hague JRecueil, 1932 (i.), pp. 683-789; 
and Die intrasyatemoitische Stellung des 
Art. XI. dea Volkerbundpaktea (1931) ; 
Barandon, pp. 47-116 j Kurz, op. cit . ; 
Fischer Wmams, op. cit; Guggen- 
heim, Lea meaurea proviaovrea de 
procidure irvternatiomle (1931), pp. 
81-198; Kopelmanas in B.G., xBi. 
(1936) pp. 669-639. 

^ For an instance of the exercise of 
this ‘ friendly right ’ see the action 
of Great Britain in the case of the 
Aaland Islands dispute between 
Sweden and Finland in 1920. The 
Chaco dispute between Bolivia and 
Paraguay was brought before the 
Council, under Article 11, by a Council 
committee of three of its members : 
Toynbee, Survey, 1933, p. 419. In 
January 1934 Soviet Russia brought 
before the Council, under this para- 
graph, a complaint in connection with 
the decision of Uruguay to suspend 
diplomatic relations with Russia on 
account of alleged Communist propa- 
ganda in Uruguay. Subsequently 
Russia withdrew the matter from the 
Council. See Off. J., 1936, and see 
Hyde in A.J., xxx. (1936) pp. 284- 
287. The wide possibilities of Article 
11 were demonstrated in another 


sphere during the Spanish Civil War 
of 1936-1939. The Spanish Govern, 
ment repeatedly invoked that article 
in connection with the intervention 
of Italy and Germany in the Civil War. 
See 0^. J., 1937, p. 35, for the Spanish 
appeal in November 1936, and ibid., 
p. 18, for the Resolution of the Council 
in December 1936. For further 
appeals and resolutions see ibid., 
pp. 262, 363, 914, 944 ; ibid., 1938, 
pp. 358, 633. See also Padelford, 
Iriierriational Law and Diplomacy in 
the Spaniah Civil Strife (1939), pp. 
121-143. 

2 It has even been contended that 
Article 11 becomes applicable after 
the procedure under Article 15 has 
failed to produce a settlement. It 
would appear that in such cases the 
general provisions of Articles 3 and 
4 are more applicable. (See below, 
§ 25e ; Barandon, pp. 61-66.) • The 
scope of the second paragraph of 
Article 11 was discussed at length in 
the course of the dispute beWeen 
Great Britain and Finland in connec- 
tion with the claim of Finnish sub- 
jects for compensation for the use of 
their ships by Great Britain in pur- 
suance of an agreement with the 
Russian Government A report of 
the Committee of the Council (pre- 
sented on January 30, 1932) recog- 
nised that, contrary to the British 
view, the dispute might come within 
the scope of paragraph 2 of Article 11. 
The report is printed as Annex 1 in 
Treaty Series, No. 31 [1932], See for 
the discussion before the Council the 
Minutes of the Council of September 
1931 and May 1932. See also Off. J., 
1934, p. 1460, and ibid., 1936, pp. 418- 
435. And see ibid., p. 1436, on the 
dispute between the Swiss Confedera- 
tion and France concerning reparation 
for damage suffered by Swiss citizens 
as a result of events diiring the World 
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§ 26d, The members of the League have by Article 12 The Duty 
agreed to refer any dispute between them likely to lead to 
a rupture either to arbitration or to judicial settlement or 'solved in 
to inquiry by the Council, and not to resort to war until inq^y^’ 
three months after the award or the judicial decision or the 
report by the Council. They have further agreed (Article 13) by the 
that any dispute ' which they recognise to be suitable for Council, 
submission to arbitration or judicial settlement and which 
cannot be satisfactorily settled by diplomacy ’ shall be 
submitted to arbitration or judicial settlement ; and the 
same Article (13) declares that ‘ among those which are 
generally suitable for submission to arbitration or judicial 
settlement ’ are the following : Disputes as to the inter- 
pretation of a treaty, as to any questions of International 
Law, as to the existence of any fact which, if established, 
would constitute a breach of any international obligation, 
or as to the extent and nature of the reparation to be made 
for any such breach. 

Arbitration ^ means any kind of arbitration upon which 
the parties to the dispute may agree, whether under the 
Hague Convention or not ^ ; and judicial settlement means 
a decision by the Permanent Court of International Justice 
established under Article 14 of the Covenant.® Moreover, 
by Article 13 the members of the League have agreed to 
carry out in full good faith any such award or decision, and 
not to resort to war against a member which complies 
therewith. In the event of the failure to carry out the 
terms of the award or of the decision it is the duty of the 
Council to propose what steps should be taken to give effect 

War— a dispute in which, the Council ^ See above, § 17a. 
equally declared paragraph 2 to be in- ^ Schiicking und Wehberg, pp, 616- 
applicable. For comment see Fried- 634; Magyary, Die interifiaAiomle 
mann in (Paris), xv. (1936) pp. Schiedsgerichtsbarheit in Vblkerbunde 
90-103, and Kunz in Neio York (1920) ; Hoijer, pp. 480-616 ; Baran- 
Vnivmity Law Quarterly Review, xiv. don, pp. 120-126, 184-266 ; Schindler 
(1937) No. 3. See also Z,d.V; v. in Hague Recueil, 1928 (v.), pp. 

(1936) pp. 633-646, and below, p. 348. 273-361 ; Binter, Das VerMUnis von 

See also Ojf, /., 1928, p. 942, for VerrnMtlung und Schiedsgericktsbarkeif 
a refusal of the Council to entertain nach dem Volkerbundpakt (1929) ; 
proceedings under Article 11 in a Falikmann, U arbitrage dans la 8ociiu 
dispute between Greece and Albania des Nations (1932). And see the 
on the ground that the parties were literature referred to above at the 
bound to have recourse to the pro- beginning of § 266. 
cedure under the Minorities Treaty. ^ ge© above, §§ 25ab-25ag. 
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thereto.^ If, however, the parties adopt neither arbitration 
nor judicial settlement for the solution of a dispute likely 
to lead to a rupture, then, under Article 15, it must be 
submitted to the Council.^ . 

A dispute,' under that Article,® is brought before the 
Council ‘ by notification by any party to the dispute to the 


^ Tor a consideration of that ques- 
tion by the Committee of Jurists in 
1930 in connection with the amend- 
ment to the Covenant see League 
Doc. C. 160. M. 69. 1930. V. The 
question was discussed in the course 
of the dispute between Hungary and 
Roumania in 1928. See Ojf. «/., Nov- 
ember 1934, p. 1432, for an instance of 
an appeal by Bulgaria to the Council 
on account of the alleged refusal of 
Greece to comply with an arbitral 
award. 

2 Bor an instance of communica- 
tions addressed to the League in 
ooimection with a dispute but without 
submitting it for settlement by the 
League see the communications ad- 
dressed to the League .in September 

1938 by Ecuador and Peru in con- 
nection with a territorial dispute 
between them : Off, J*, 1938, p. 1130. 

® It was authoritatively established 
by the Coimcil in 1932, in answer to 
the objection of Japan, that a State 
is entitled to invoke simultaneously 
Articles 11 and 16 (or, indeed, other 
Articles) : Off. J., 1932, pp. 340, 341. 
In her dispute with Japan, China 
invoked originally Article 11 ; she 
then extended her appeal to cover 
Articles 10 and 15. When in 1937 
Japan invaded China and opened 
hostilities on a large scale, China 
invoked Articles 10, 11, and 17 of the 
Covenant ; Off. J., 1937, Special 
Suppl. No. 177, p. 6. In December 

1939 Finland invoked against Russia 
Articles 11 and 16. 

* It will be noted that Article 16 
refers only to disputes * likely to lead 
to a rupture.* There has been no 
tendency to give a too literal inter- 
pretation to these terms. The dispute 
concerning the Tunis and Morocco 
Nationality Decrees (see below, § 26/) 
was considered by the Council under 
Article 15. On the other hand, the 
Council acceded in June 1933 to the 
request of Bolivia to take action 
under Article 16 after, on May 10, 


1933, Paraguay formally declared a 
state of war to exist with Bolivia: 
see Toynbee, Survey, 1933, pp. 417* 
434. Such an interpretation of Article 
16 obviously constitutes the correct 
application of the general principle 
of law that a party cannot tie 
advantage of its own wrong : see 
Publications of the Court, Series A, 
No. 9 (Chorzdw Factory), p. 3i ! 
Series B, No. 15 (Danzig Railway 
Officials), p. 27. Paraguay strongly 
opposed that view: Off. J., I934 
p. 846. In November 1934 the 
Assembly of the League adopted a 
unanimous report (Off. J., I934, 
Special Suppl. No. 132, pp. 47-61)! 
While Bolivia accepted the Report 
the Advisory Committee of the 
Assembly held that the reply of 
Paraguay amounted to a rejection 
of the Report : Off. J., Special Suppl. 
No. 133, p. 49. Subsequently it 
recommended that the prohibition of 
export of arms and munitions, hither- 
to applying to both belligerents, 
should not be enforced against 
Bolivia. See below, § 360, and, in 
particular, Pelloux in R.O., xli. (1934) 
pp. 48-75, and xlii. (1936) pp. 146-166. 
For lists of references to the various 
League documents on the subject 
of this dispute see Off. J., 1934, pp. 
866 and 1627. And see Toynbee, 
Survey, 1930, pp. 421-436 ; 1933, pp. 
393-438 ; Woolsey in A.J., xxvi. 
(1932) pp. 796-801, and the same in 
A.J., xxiv. (1930) pp. 122-126 ; Arbo 
in R.Q., xxxvi. (1929) pp. 628-653. 
For the Report of the League Com- 
mission in 1934 see League Doc. 
C. 164. M. 64, 1934. VII., and A.J., 
xxviii. (1934), Suppl., pp. 138-217. As 
to the final settlement of the dispute 
with the assistance of the me^tory 
American States, see above, p. 10 and 
§ lie (n,)- As to the Manchurian dis- 
pute, see below, § 62aa. See also the 
Report of the Council of March 1933, 
under Article 16, in the Leticia dispute 
between Colombia and Peru (League 
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Secretary-General, who thereupon will make all necessary 
arrangements for full investigation and consideration. 
Each party must communicate to him as promptly as 
possible statements of its case, with all relevant facts and 
papers.^ Either party, by request made within fourteen 
days after the submission of the dispute, may require it to 
be referred to the Assembly 2 ; and the Council may so 
refer it, even if no such request is made.^ Otherwise it is 
for the CouncH, upon which all parties to the dispute are 
entitled to be represented ^ for the occasion, to act. | Its 
functions under ^icle 15 are threefold : (i) to investigate 
the dispute ; (ii) to endeavour to effect a conciliation ; 
(iii) either unanimously or by a majority vote, to make and 
pubhsh a report stating the facts of the dispute and con- 
taining recommendations for its settlement.® | It may be 
necessary for the Council to have legal opinion upon the 
matter of the dispute, as was the case, under Article 11, in 
the Aaland Islands question in 1920, when the Council 
referred certain legal questions to a Committee of Jurists.® 
But since the establishment of the Permanent Court of 
International Justice, the more normal ’ method by which 
the Council obtains legal advice is, as we have seen,® to 
request the Court for an advisory opinion. 


Doc. C. 194. M. 91. 1933. VII.), where 
the Council found that the situation 
brought about by Peru was not in 
accordance with the principles of the 
Covenant. See on this dispute Yepes 
in B.7. (Pam), xi. (1933) pp. 133- 
171 ; Woolsey in A.*/., xxvii. (1933) 
pp. 317-324, and xxix. (1936) pp. 94- 
99; Le Bur in BM,, xli. (1934) pp. 
129-147 ; Toynbee, Survey, 1933, 
pp. 438-467. Bor a survey of bound- 
ary disputes between Latin- American 
States see Woolsey in A.J., xxv 
(1931) pp. 324-333. 

^ Article 16. The Council, if it 
appears desirable, may direct their 
immediate publication. 

* This was done, on the fourteenth 
4ay» by China in her dispute with 
Japan on Bebruary 12, 1932, In 
summoning an extraordiiiary meeting 
of the Assembly, the Council afGumed 
its duty to continue its work for the 
maintmianoe of peace in accordance 


with the Covenant: Off. J., 1932, 
p. 371 . As to the request of Bolivia in 
the course of the dispute with Para- 
guay, see Toynbee, Survey, 1933, 
p. 434, and Off. J., 1934, p. 849. 

* As to the procedure in this case 
see below, § 26e. 

* Article 4. 

® Unless the dispute is found by 
the Council to arise out of a matter 
of domestic jurisdiction; see below, 
§26/. 

* Off. J ., Special Supplements 1 and 
3, August and October 1920. 

’ But there have been cases of 
reference to committees of jurists, 
e.g. in the Corfu incident : Off. J., 
1923, p. 1349 ; in the frontier 
(Maritza) dispute between Greece 
and Turkey : Off. J., 1926, p. 620 ; 
in the Sclumts case between Greece 
and Germany : Off. J., 1927, p. 1404. 

* See above, § 25ae. 
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The report of the Council cannot he put so high as an 
award of an arbitral tribunal ; and it will be noticed that, 
whereas in Article 13 the members of the League have 
agreed that they wiH carry out in full good faith any award 
or judicial decision that may result from a reference to 
arbitration or to judicial settlement under Article 12, . no 
such legal obligation is expressed in Article 16 as resulting 
from the Council’s report (even when unanimous in the 
sense about to be explained), whatever the normal obligation 
may be. The effect of a report is as follows : if it is 
unanimously i agreed to by the members of the CouncH other 
than the representatives of one or more of the parties to 
the dispute, then all the members of the League agree not 
to go to war with any party to the dispute which complies 
with the recommendations of the report ^ ; if, on the other 
hand, the Councd fails to frame a report which is unani- 
moudy agreed to by all the members of the Council other than 
the representatives of one or more of the parties to the 
dispute, the members of the League ‘ reserve to themselves 
the right to take such action as they shall consider necessary 
for the maintenance of right and justice.’ In this last event 
resoirt to war does not amount to a breach of the Covenant, 


1 Tor tlie only instance of a report 
of tlie Council under Article 16 see 
the Report of March 18, 1933, in the 
dispute between Colombia and Peru ; 
League Doc. C. 194. M. 91. VIL ; 
Off. J., April 1933, Part I, pp. 689-609. 
And see Toynbee, Survey, 1933, pp. 
438-467. Por other references to that 
dispute see above, p. 88, n. 4 (in fine). 

2 The obligation not to go to war 
with the State accepting the report 
of the Council or of the Assembly 
is not affected by the circumstance 
that prior to or in the course of the 
procedure under Article 15 war has 
already been declared (as was the 
case in the Chaco dispute between 
Paraguay and Bolivia) (see above), 
or acts of force have been committed 
which the other members of the League 
elect to regard as * resort to war ’ con- 
trary to the provisions of the Coven- 
ant. As the report acquires full 
validity as soon as it is adopted by 
the required unanimity (in the case 


of the Council) or the required 
majority (in the case of the Assembly), 
the continuation of the war or of 
illicit acts of force against a State 
accepting the report constitutes ev 
nunc a breach of the Covenant, It 
was by reference to such a situa- 
tion that the Advisory Committee set 
up by the Assembly to deal with 
the dispute between Paraguay and 
Bolivia after the acceptance of the 
Assembly’s Report said that ' Para- 
guay must refrain from resorting to 
war with Bolivia * (Report of Janu- 
ary 1936 : Off. J., Special Suppl. No, 
133, p. 49). In her notice of with- 
drawal from the League Paraguay 
maintained that ' such a declaration 
is meaningless in the case of a war 
which has been proceeding for thirty- 
two months,’ and that 'the prohi- 
bition of war is only applicable under 
the Covenant when the conflict has 
not yet developed into an armed 
struggle ’ : Monthly Sufnfnory, Feb- 
ruary 1936, p. 30. 
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provided that, at any rate in the case of the parties to the 
dispute,^ the moratorium of three months after the report 
by the Council required by Article 12 of the Covenant has 
taken place.^ Any report by the Council must secure at 
least a majority ; but each member represented on it may 
pubhsh on its own account a statement of facts and of its 
conclusions upon them. 

§ 25c. But, as has been stated, a dispute may be trans- Inquiry 
ferred from the Council to the Assembly. In that case the 
same procedure is to be followed, ‘ the Assembly ’ being 
substituted in all references to ‘ the Council.’ In practice 
the Assembly has in such cases delegated its functions, save 
the final adoption of the report, to a specially selected 
committee. Thus in the Sino-Japanese dispute in 1932 the 
Assembly set up a committee composed of nineteen members 
and including all the members of the Council.® But with 
regard to the report there is a difference. A report of the 
Assembly, in order to bind the members of the League not 
to make war against a party carrying out its recommenda- 
tions, must be concurred in by the representatives of the 
members of the League represented on the Council and by 
the representatives of a majority of the other members, 
exclusive in each case of the representatives of the disputants. 

1 It is not clear whether the mora- quo, however unjust and precarious 
torium of Article 12 is imposed upon it might be. See the Reports of 
all the members of the League or M. PoHtis and M. Benes, Rapporteurs 
only upon the parties to the dispute. of the First and Third Committees 

2 It was one of the main objects of the Fifth Assembly (Cmd. 2273 of 
of the Protocol for the Pacific Settle- 1924) ; and Rivista, 3rd ser., iii. 
ment of International Disputes, (1924) pp. 493-634 ; Hoijer, pp. 616- 
adopted by the Assembly on Octo- 666 ; Fauchille, §§ 970 (66)-970 (62) ; 
ber 2, 1924, commonly called the Sohuoking, Das OenferProtocoll{l924t); 

‘ Geneva Protocol,’ to stop up this Baker, The Geneva Protocol (1926) ; 

‘ loophole for war ’ in the Covenant Mifier, The Geneva Protocol (1926) ; 
by introducing amendments into Rauohberg, Das Genfer Friedensproto- 
that document. The fact that the Tcoll (1926) ; Gonsiorowaki, La SociiU 
Protocol failed to secure the number des Nations et probUme de la Paix, 
of ratifications necessary to make it ii. (1927) pp. 448-486 ; Dotremont, 
effective was largely due to the opposi- V arbitrage international et le Conseil 
tion of Great Britain, and that opposi- de la SociiU des Nations (1929), pp. 
tion was mainly due to two views 210-262 ; Wehberg in Hague Recmil, 
that, there being no machinery, or no 1926 (ii.), pp. 6-149 ; Sottile in B.I, 
effective machinery, for the revision (Geneva), ii. (1924) pp. 227-263 ; Erich 
under Article 19 of the Covenant of in RJ*, 3rd ser., v. (1924) pp. 609-647. 
treaties which have become inapplic- 
able, the Protocol would involve its ® Resolution of March 11, 1932, 
adherents in a guarantee of the status League Doc. A. (Extr.) C.G. 1 (1). 
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The adoption of the tmanimous report, either by the 
Council or by the Assembly, and its rejection by one of the 
parties, do not mark the end of the action of the League. 
It is probable that there remains always the comprehensive 
j’urisdiction under Article 11 ^ — ^not, of course, for a repeti- 
tion of the procedure on the merits, but with a view to 
preventing recourse to force. Moreover, under paragraph 3 
of Article 3 and imder paragraph 4 of Article 4 of the 
Covenant, the Assembly and the Council may deal ‘with 
1 any matter within the sphere of action of the League or 
affecting the peace of the world.’ Thus in the dispute 
between China and Japan, after the latter had voted on 
1 February 24, 1933, against the unanimous report of the 
Assembly (subject to the abstention of Siam), the Assembly 
adopted a resolution appointing an Advisory Committee 
‘ to follow the situation, to assist the Assembly in performing 
its duties under Article 3, paragraph 3, and, with the same 
objects, to aid the members of the League in concerting 
their action and their attitude among themselves and with 
non-member States.’ ^ That Committee also dealt with the 
situation which arose out of the invasion of China by Japan 
in 1937.® The same action was taken after the rejection of 
the Report of the Council by Peru in the dispute with 
Colombia in March 1933,* as well as in the disputes between 
Paraguay and Bolivia in November 1934,® and between 
Finland and Russia in December 1939.® 

( Mattere of § 26/. Paragraph 8 of Article 15 imposes an important 
limit upon the jurisdiction of the Council and of the Assembly, 
tion. It reads as follows : ‘ If the dispute between the parties is 
claimed by one of them, and is found by the Council, to 
arise out of a matter which by International Law is solely 


^ See the reports of Rutgers (Nos. 
151-153) and of de Brouck^re (Annexes 
to Doc. C. 165, M. 60. 1928. IX.); 
and see Barandon, pp. 62-66; Conw^- 
Evans, op. cit, pp, 228-240. That 
mere submission under Article 15 does 
not oust the Council’s jurisdiction 
under Article 11, see Off. J., 1934, 
p. 860, this being the Tiew of the 
Council in the dispute between 
Bolivia and Paraguay, 


2 A.J., xxvii. (1933), Special SuppL, 
p. 162 ; Toynbee, Survey, 1933, p. 510. 

* Off. »/,, 1937, Special Suppl No. 
177, p, 5. And see below, pp. 96, 130. 

^ Off. J., 1933, p. 626 ; Toynbee, 
1933, p. 461 ; Woolsey in 
A.J., xxix. (1936) pp. 96, 96. 

* See Off. Special Suppl., Nos. 
132 and 133. And see below, § 62/. 

* See below, p, 137. 
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within the domestic jurisdiction of that party, ^ the Council ^ 
shall so report, and shall make no recommendation as to 
its settlement.’ 

There are certain things which a State may do which no 
other State may call in question. j| Apart from treaty obliga- 
tion, it may, for instance, exclude all immigrants or im- 
inigrants of a particular class, or even immigrants of a 
particular nationahty ; though the exclusion of the last 
category might be an unfriendly act and a breach of comity, 
it is not an international delinquency.® Again, apart from 
treaty obligation, it may, within certain limits prescribed 
by customary International Law, treat its aliens at dis- 
cretion,^ for instance, by excluding them from the exercise 
of certain trades or professions or from the ownership of 
certain property ; it may impose such conditions for the 
acquisition of its nationality by naturahsation as may seem 
fit to it ; and it may impose whatever tariff regulations 
seem most conducive to its own interests.! 

The principal juristic interpretation of paragraph 8 of 
Article 15 ® was given in 1923, in the case of the dispute 


1 Frencli text : ‘ que le droit inter- 
national laisse h> la competence exclu- 
sive de cette partie.’ 

2 The final para^aph of Article 15 
imposes the same limitation upon the 
jurisdiction of the Assembly. It is 
only the power to make recommenda- 
tions for a settlement which is ousted 
by a successful claim by one of the 
disputants that the matter is within 
its domestic jurisdiction. The func- 
tion of conciliation remains ; but the 
function of investigation is not likely 
to be exercised once the claim of 
domestic jurisdiction has been allowed. 

See Schiioking und Wehberg, 
pp. 575, 676, 689-692 ; Barandon, 
pp. 135-143; Van Deth, Mude sur 
ViTvt&rpr&xition du paragraphs 8 de 
V article 16 dv> Pacts (1928) ; Ullmann, 
Die ausschlieealiche Zuatdndigheit der 
Staaten nach dem Vdlherrecht (1933) ; 
Thadden, Der vorbehaUem Betdti- 
gun^ahereich der Staaten (1934) ; Cast- 
berg in jR./., 3rd ser., iii. (1922) 
pp. 195-202 ; Paulus in JRJ. (Oeneva), 
1924, pp. 123-138 ; Brierly in j&.F., 
1926, pp. 8-19 ; Gamer in Afnerican 
Politiclu Science Beview, February 


1925, pp. 1-24; Fenwick in A.J’., 
xix. (1926) pp. 143-147 ; Politis in 
Hague Recueit, 1925 (i.), pp. 43-76 ; 
B.y., 1926, pp. 185-189 ; Charteris in 
B. F., 1929, pp. 186-189 ; Bruns in 
ZM.V., i. (1929) pp. 31-60 ; Baty in 
JR./., 3rd ser., x- (1929) pp. 44-61 ; 
Rundstein, ibid., xii. (1931) pp. 676 
et seq. ; Le Fur in R.I. (Paria), viii. 
(1931) pp. 94-127 and in Annmire, 
xxxvi. (1931) pp. 213-220; Monaco 
in Riviata, xxiv. (1932) pp. 36-52, 161- 
183 ; Keisen in Hague Recueil, 1932 
(iv.), pp. 304-311 ; Scelle, R.I., 3rd 
ser., xiv. (1933) pp. 365-394 ; Segal, 
ibid., pp. 704-725, and xv. (1934) 
pp. 26-43. 

® See vol. i. § 314. 

4 See vol. i. § 321. 

® The Aaland Islands dispute be- 
tween Sweden and Finland in 1920 
was brought before the League by 
virtue of Article 11. It seems that 
there was, at that time, no disposition 
to question that the exception of 
paragraph 8 of Article 16 applies also 
to Article 11 : see Off. J., 1920, 
pp. 247-249. And see Off. J., Special 
Suppl. No, 3 (October 1920). 
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between Prance and Great Britain as to tbe French Nation- 
ality Decrees in Tunis and Morocco (French zone), which 
s^ght to impose French nationality (and by consequence 
/wmpulsory military service in the French army) upon all 
/persons born in those French protectorates of parents one 
of whom was also bom there, including certain British 
subjects. The Permanent Court of International Justice, 
in response to the request of the Council, gave an advisory 
opinion,^ from which the following passages may be cited : 

‘ The words “ solely within the jurisdiction ” seem rather 
to contemplate certain matters which, though they may 
very closely concern the interests of more than one State, 
are not, in principle, regulated by International Law. As 
regards such matters each State is sole judge.’ 

‘ The question whether a certain matter is or is not solely 
within the jurisdiction of a State is an essentially relative 
question ; it depends upon the development of international 
relations. Thus, in the present state of International Law, 
questions of nationality are, in the opinion of the Court, 
in principle within' this reserved domain.’ 

But a State may have entered into treaty obligations, 
the effect of which is to remove the matter in dispute from 
the reserved domain into the arena of International Law, 
as the Comt held the effect of the treaty obligations to be 

t in this case. Accordingly, the French claim to oust the 
jurisdiction of the Council was rejected, and, once it was 
thus established that the matter was one for regulation by 
International Law, the parties settled their difference by 
diplomatic means.® The Opinion of the Court demonstrates 
that the wider International Law extends its scope, the 
narrower will the reserved national domain become. Apart 
from the natural process of extension of that scope, a strong 
tendency in the same direction results from the increasing 
practice of regulating by treaty matters which were formerly 
exclusively national. 

^ Series B, No. 4, at pp. 23-24. p. 180; A.J., xfiii. (1924) pp. 637 
See also the third question put to and 540. 

the Committee of Jurists after the * HurstinJB.iT., 1923-1924, pp. 176- j 
Corfu affair, and their answer i Off, J., 179. And see the literature referred 

April 1924, p. 524 ; B. 7., 1924, to above, p. 71, n. 9. 
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§ 25gr. Disputes may arise between a State which is, and Disputes 
a State which is not, a member of the League, or between 
two States neither of which is a member. In either event, Members 
the State or States which are not members of the League vol^d. 
are to be invited to accept the obligations of membership Article I7. 
for the purposes of the dispute upon such conditions as the 
Council may deem just ; upon the acceptance of the invita- 
tion, Articles 12 to 16 of the Covenant will apply, with such 
modifications as the Council may consider necessary, and 
the Council will immediately institute an inquiry into the 
circumstances of the dispute, and recommend such action 
as may seem best and most effectual under the circum- 
stances. 

If for the purposes of a dispute between a member and 
a non-member the non-member refuses to accept the obli- 
gations of membership, and resorts to war against the 
member, it is to be subjected to the same measures as a 
member-State which breaks its covenants.^ If neither party 
to a dispute is a member of the League, and both refuse to 
accept the obligations of membership for the purposes of 
the dispute, the Council may — not must — take such 
measures and make such recommendations as will prevent 
hostilities and result in the settlement of the dispute. No 
special provision seems to have been made for the case in 
which one party consents and the other refuses to accept 
the obligations of membership ; but it is arguable that this 
case is covered by paragraph 3 of Article 17, the accepting 
State having by its acceptance become a temporary member 
of the League. In the dispute between Finland (a member 
of the League) and Russia (not a member) in 1922-1923 
regarding the autonomy of Eastern Carelia which Finland 
brought to the attention of the League, the Council caused 
inquiries to be made with the Russian Government whether 
it would consent to submit the question to the Council 
under Article 17 and ' to cause itself, for that purpose, to 
be represented on the Council.’ This Russia declined to 
do. The Council thereupon requested the Permanent Court 
of International Justice to give an advisory opinion upon 
1 See below, §§ 62d5, 66a- 
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the principal legal issue involved, which the Court by a 
majority declined, in the absence of Russia, to do.^ 

When, following upon the invasion of her country by 
Japan, in 1937, China invoked Article 17 of the Covenaut,^ 
the Council addressed to Japan an invitation to comply 
with the obligations devolving upon the members of the 
League for the settlement of their disputes. After that 
invitation had been rejected the Council adopted a report 
laying down : (a)^that, in principle, it was for the members 
of the League to appreciate whether the conditions required 
for the application of Article 16 and Article 17(3) were ful- 
filled ; (6) that, in the present case, the Assembly had 
already found that the action of Japan in China was unlaw- 
ful ^ ; and (c) that, accordingly, the provisions of those 
articles were applicable and the members of the League 
were entitled to adopt individually the measures provided 
for in Article 16.^ 


IX 

REDUCTION AND LIMITATION OF ARMAMENTS 

Bentham, Principles of International Law (1786-1789) in Works (1843), ii. 
pp. 646-660 — ^Lorimer, ii. pp. 246-260 — § llOo — ^Nys, iii. pp. 26-28— 
Schiicking nnd Wehberg, pp. 388-449 — Liszt, § 61 — Barandon, pp. 361-384, 
396-410 — ^Hadjiscos, Les san/ytions iniernationales de la 8ociM des Nations 
(1920), pp. 139-163 — ^Picard, La question de la limitalion des armemerds 
(1921) — ^Wright, The Limitation of Armaments (1921) — ^Webbeig, Die inter- 
nationale Beschrdnhung der BUstungen (1921), and the same, The Limitation 


^ Series B, No. 6, particularly at 
pp. 27-29 — on the ground that no 
State can without its consent be 
compelled to litigate, and that in 
this case ‘ answering the question 
would be substantially equivalent to 
deciding the dispute between the 
parties.’ On the merits of the Eastern 
Carelia question see Fortuin, La ques- 
tion Carilienne (1925); Kalijarvi in 
xviii. (1924) pp. 93-97 ; and the 
liljerature^ Cited above, p. 72, n. 1. 

® Off. J.j Special Suppl. No. 177, 
p. 6 ; Off. 1938, p. 988. 


® See below, p. 130, n. 3. 

« Off. J., 1938, p. 878. Previously, 
in its Resolution of October 6, 1937 
(Off. J., Special Suppl. No. 169, p. 121), 
the Assembly merely assured China 
of its moral support and recommended 
that members of the League * should 
refrain from taking any action which 
might have the effect of weakening 
China’s power of resistance . . . and 
should also consider how far they can 
individually extend aid to China.* 
See also Documents, 1937, p. 701. 
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of Armaments (A Collection of Projects) (1921) — SoMcking, Oaraniiepakt 
und Blistungsbeschrdnhung (1924) — ^Toynbee, Survey of InierTiational Affairs, 

1920-1923 (1925) and the following volumes — Butler, Handhooh to the 
League of Nations, 2nd ed. (1926), pp. 82-95 — Baker, Disarmament (1926) 

(for a presentation of the immediate problem) — Lavallaz, Essai sur le 
disarmement et le Pacts de la Soci4t4 des Nations (1926) — Madariaga, Dis- 
armament (1929) — Handbuch des Abrllstungsproblems, 3 vols., ed. by Nie- 
meyer (1929) — Garde, Le disarmement devant la Sociitd des Nations (1929) 

— ^Hoijer, La s4curit4 internationale et ses modes de realisation, vol. 4 (1930) 

— Ray, Commentairedu Pacts (1930), pp. 316-342 — ^Headlam-Morley, Studies 
in Diplomatic History (1930), pp. 264-303 — Greaves, The League Committees 
and World Order (1931), pp. 199-217 — ^Lefebure, Scientific Disarmament 
(1931) — ^Fanshawe, World Disarmament (1931) — ^Wheeler-Bennett, Dis- 
armament and Security since Locarno, 1925-1931 (1932)^ — ^Myers, World 
Disarmament ; Its Problems and Prospects (1932) — Hosono, Histoire du 
desarmement (1933) — ^Wheeler-Bennett, The Disarmament Deadlock (1934) 

— Chaput, Disarmameni in British Foreign Policy (1936) — Mdrignhao in 
B.Q., xxix. (1922) pp. 106-161~-Hyde in AJ., xx. (1926) pp. 237-266— 

Maurice in International Affairs, v. (1926) pp. 117-133 — ^De Brouck^re in 
Hague Becueil, 1928 (v.), pp. 366-450 — ^Rolin Jaequemyns in BJ,, 3rd 
ser., X. (1929) pp. 2-31 — Smith in International Affairs, x. (1931) pp. 
600-613-”jRott%d Table, xxi. (1930-1931) pp. 117-7Z7, and ibid., xxiii. 
(1932-1933) pp. 1-19 — Baker in International Affairs, xiii. (1934) pp. 3-25 
—Anon, in BJ. (Paris), ix. (1932) pp. 6-64, 393-484, and x. (1932) pp. 

6-51, 486-654. And see the references given below, p. 104, n. 4. 

§ 26A. The problem of limitation of armaments is so closely Limita- 
interwoven with the measures and the machinery for the 
pacific solution of disputes that it is impossible to deny to mentB. 
it a place in a work of this character. By what is usually ^venant 
referred to as ‘ disarmament ’ is meant, not the abolition of the 
of armaments, but their reduction to limits reasonably 
commensurate with a State’s national safety and the dis- 
charge of its international obligations. While there have 
been successful attempts to limit armaments by way of 
multilateral and bilateral treaties of a limited scope,^ 
experience has shown that a reduction and limitation of 
armaments through general and comprehensive agreements 
is conditioned by the existence of effective international 
institutions entrusted with the ascertainment and enforce- 
ment of International Law.® 

^ See below, p. 101. ment may not be compatible with a 

system of Inteniational Law as a body 

* For the suggestion that dis- of enforceable rules of conduct see 
aimament without the simultaneous Kelsen, The Legal Process and Inter- 
creation of an international govern- national Order (1935). 

VOL. U. G 
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Without attemptiug any review ^ of past efforts to limit 
armaments, reference may be made to the fact that the 
limitation of armaments was the ostensible object of the 
First Peace Conference at The Hague in 1899, and to the 
unaccepted British proposal to Germany in 1907 for a 
^ naval holiday,’ which wa^ intended, by bringing about a 
mutual modification of naval programmes, to produce a 
detente in the relations between Great Britain and Germany. 

At the end of the World War the intimate connection 
between armament policy and the outbreak of wars received 
definite international recognition in Article 8 of the Covenant 
of the League, and three principles are laid down therein 
as guidance for the mitigation of this source of danger. In 
the first place ; ' The members of the League recognise that 
the maintenance of peace requires the reduction of national 


^ See Wehberg, Die Internationale 
Beschrdnkung der Rllatungen (2iid ed., 
1921), ch. an exhaustive and 
well-documented treatise on the whole 
subject. Among historical instances 
of international agreements for the 
limitation of armaments may be 
mentioned the following; (i) the 
treaty of August 30, 1787, between 
Great Britain and France, with 
particular reference to a limitation 
on the building of warships and the 
mutual communication of their equip- 
ment (see Wehberg, op. cit, oh. hi*.) ; 
(ii) the Rush-Bagot treaty of 1817 
between Great Britain and the United 
States limiting the number, size, and 
equipment of warships on the Great 
Lakes (Wehberg, ?oc. cit., and the 
Report of Poster, Secretary of State, 
before the Fifty-Second Congress, re- 
printed as a Carnegie Endowment 
Pamphlet, No. 2, 1914 ) ; (in) a treaty 
between Bolivia and Peru of 1831 
<^rtens, 10 (1826-1832), p. 406); 
(iv) a treaty between Argentina and 
Cpiile of 1902 (see Manning, Arbitra- 
tion {Treaties among the American 
Nations (1924), p. 327 (n.)); (v) in 
Pebrua:^ 1923 the Central American 
Republics signed a convention for the 
limitation of the strength of their 
armies for five years (see Huion, 
Jntermxtional Legislation, ii. (1931) 
p. 942) j (vi) in October 1930 Greece 
and Turkey signed a protocol con- 


cerning naval armaments (accom- 
panying the Pact of Friendship and 
Arbitration), in which they undertook 
not to increase their naval armaments 
‘ without duly informing one another 
six months in advance so as to prevent, 
as between the two Governments, 
every possible competition in naval 
armaments.’ In March 1931 a similar 
protocol was signed between Turkey 
and Soviet Russia (see, as to both, 
Armaments Year-Book, 1934, p. 942). 

Cognate with the reduction of 
armaments as a means of preventing 
wars is the practice of instituting 
demilitarised zones — ^for instance, in 
some mandated territories (Article 22 
of the Covenant), or in the islands of 
Mytilene, Chios, Samos, and Nikaria 
(.^icle 13 of the Treaty of Lausanne). 
See Baker, Disarmament (1926), pp. 
293-301 ; Wheeler- Bennett, Beduo- 
tiqn of Armaments (1926), pp. 162- 
167 ; Report to the Ninth Assembly 
of the League of Nations (1928) by 
the Committee on Arbitration and 
Security: Doc. A. 86(1). ix. 27; 
Fischer Williams, Chapters on Current 
International Law and the League of 
Nations (1929), pp. 111-122 ; Strupp, 
Neutralisation, Befriedung, Bntrmli- 
tarisierun^ (1933), pp. 429-441; Rosen- 
berg, Entmilitarisierte Zonen (1933); 
Erich in Hague Becueil, 1929 (i.), 
pp. 669-664 ; and see below, § 72 (n.). 
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armaments to the lowest "point consistent with national 
safety/ and the enforcement by common action of inter- 
national obligations.^ The Council, taking into account the 
geographical situation and circumstances of each State, 
shall formulate plans for such reduction for the consideration 
and action of the several Governments.’ 

Moreover, by Article 1 of the Covenant one of the conditions 
of the admission of a new member to the League is that it shall 
‘ accept such regulations as may be prescribed by the League 
in regard to its military, naval and air forces and armaments.’ 

The second principle relates to the danger of permitting the 
free play of commercial efforts to create a market and stimulate 
a dem^d for commodities so fraught with danger to civilisa- 
tiomas munitions and implements of war ; and accordingly, 
tlUe members of the League agree that the manufacture by 
private enterprise of munitions and implements of war is 
open to grave objections. The Council shall advise how the 
evil effects attendant upon such manufacture can be pre- 
vented, due regard being had to the necessities of those 
members of the League which are not able to manufacture the 
munitions and implements of war necessary for their safety.’ ^ 

^ See Weber, Die Verteidigungs-- ments of States or governmeiital 
pfiicht der OUedstaaten des Volher- authorities in pursuance of properly 
buTides (1932) (with special reference signed and executed orders (Article 2). 
to the neutrality of Switzerland). As Special provisions were adopted for 
to the proposal, subsequently aban- certain territorial and maritime zones 
doned, of complete disarmament in in Africa and Asia. Eor the text 
Denmark in 1924, see Munch in of the Convention see Misc. No. 11 
B.G., xxxiv. (1927) pp. 598-618 ; [1929] Cmd. 3448 ; Hudson, 

Castberg in Acta Sca^inavica, i. national Legislation, iii. p, 1634 ; 
(1930) pp. 1-18, 81-86 ; Miller, ibid., League Doc. A. 6 (a). 1931. V. Annex, 
pp. 19-M, 85-87 ; Wehberg, ibid., ii. For the proceedings of the Conference 
(1931) pp. 21-39, 45-48. see League Doc. A. 13. 1925. IX. 

® See the Convention of June 17, Eor an analysis of the Convention 
1926, for the Sui^rvision of the Inter- and on the arms traf&c generally see 
national Trade in Arms, Munitions, Barandon, pp. 384-390 ; Bupriez in 
and Implements of War, which, R./., 3rd ser., vii. (1926) pp. 67-86 ; 
although it has been ratified by a Carnegie in IrUernational Affairs, x. 
considerable number of States, in- (1931) pp. 604-523 ; Pella in R.(?., xl. 
eluding Great Britain, France, and (1933) pp. 484-489 ; Biolmm Problems 
the Umted States, has not yet of Peace, viii. (1933) pp. 64-79 ; 
entered into force owing to the nature Drexel in International Conciliation 
of the conditions and reservations Pamphlet No. 295 (1933) ; Stimsonin 
attached to the acts of ratification. Proceedings of the American Academy 
In this Convention the parties under- of Political Science, xvi. (1936) pp. 
took, subject to some exceptions, not 12-38; Sandif ord in 14 (1936), 

to export or permit the export of pp. 139-158, 282-303. See also Statis- 
arms and naunitions as specified in tical Year Booh of the Trade in Arms, 
the Convention except to the Gk)vern- Ammv/nition and Implements of Wa/r 



100 AlSaCABLE SETTLEMENT OF STATE DIFFERENCES [§ 25i 


The third principle relates to the danger of secrecy in 
the matter of armaments, because secrecy breeds fear, and, 
^ as Grotius has it, ' It is well said by Cicero that most injuries 
proceed from fear, he who meditates hurting another fearing 
that if he do not do so he will suffer some evil. ’ ^ Accordmgly , 

' The members of the League undertake to interchange full 
and frank information as to the scale of their armaments, 
their military, naval, and air programmes, and the condition 
of such of their industries as are adaptable to warlike 
purposes.’ ^ 

Treaties § 25i. It is convenient to give a summary account of the 

for the treaties for the limitation of armaments concluded since 1919 : 

Limita- 

*f*Ann treaties of peace, Germany,® Austria, Hungary, 

menta * and Bulgaria were subjected to drastic measures of compulsory 
disarmament. These provisions were subsequently termin- 
ated either by unilateral denunciation ^ or by agreement.® 


(Annual Publication of the League 
since 1924). 

1 II. c. I. V. (Whewell’s translation). 

2 In pui-suance of that paragraph 
the Council of the League decided in 
July 1923 to publish an Armaments 
Year-Book giving general and statis- 
tical information, in regard to various 
States, whether members of the League 
or not, of their military forces, their 
budget expenditure on national de- 
fence, and their industries capable of 
being used for war purposes. The 
Year-Book has since been kept up 
to date. See Myers, World Disarma- 
ment (1932), pp. 197-212. On control 
over the export of war materials in 
Britain see Atwater in A.J., xxxiii. 
(1939) pp. 292-317. And see the 
Minutes of Evidence taken before the 
Royal Commission on the Private 
Manufacture of and Trading in Arms 
(1936 and 1936) and Noel Baker, The 
Private Manufacture of Arrmrnerds 
(1936). 

® Note the Preamble which pre- 
cedes Article 169 of the Treaty of 
Versailles : * In order to render 

possible the initiation of a general 
limitation of the armaments of all 
nations, Germany undertakes strictly 
to observe the military, naval, and air 
clauses which follow.’ And see Baker, 
Disarmarimd (1926), i)p. 106-124 ; 
Pavenstedt in Yale Daw Jovmad, 


xliv. (1936) pp. 1016-1020; and 
Temperly, A aistory of the Peace 
Conference, ii. (1920) pp. 302, 303, 
for the German statement and the 
Reply of the Allied and Associated 
Powers of June 16, 1919 — both show- 
ing the connection between the dis- 
armament clauses of the Treaty and 
the forthcoming measures of a general 
limitation of armaments. 

* The crucial provisions of the 
Treaty of Versailles on the matter 
were unilaterally repudiated by Ger- 
many in March 1936, when she 
aimounced her intention to re-intro- 
duce conscription. One of the reasons 
advanced by (Germany for her action 
was that the other signatories of the 
Treaty of Versailles had themselves 
violated the Treaty by failing to 
reduce their armaments in conformity 
with Article 169. The British Govern- 
ment had previously denied that the 
Preamble to that Article contained a 
legal obligation : see British State- 
ment of Policy of September 18, 1932 
{Docummts, 1932, pp. 194-197). See 
Gamer and V. Jobst iii. in A.J., 
xxix. (1936) pp. 669-686; Fenwick, 
ibid,, pp. 676-678. For the German 
view see Hoetzsch in IrUernatioml 
Affairs, xi. (1932) pp. 40-61 ; Rhhland 
in Z.V,, xix. (1936) pp. 131-146. 

® Thus, for instance, by an Agree- 
ment of July 1938 between the Balkan 
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(2) By a Treaty for the Limitation of Naval Armament ^ 
signed at Washington on February 6, 1922, by France, 
Great Britain, Italy, Japan, and the United States, and 
ratified by all the signatories (though in the case of France 
with reservations), they agreed to ‘ scrap ’ a number of 
warships, to limit their construction and acquisition of 
warships exceeding certain displacements, to limit the 
calibre of the guns to be carried by certain of their warships, 
and to communicate promptly to one another certain infor- 
mation regarding new warships laid down. The Treaty was 
to remain in force until the end of the year 1936, and there- 
after until two years have elapsed from the date of a notice 
oftermination. In December 1934 JapanformaUy denounced 


the Treaty. 

(3) In the London Naval Treaty of April 22, 1930, the 
United States, Great Britain, Japan, France, and Italy 


agreed to further measures of limitation of naval arma- 
ments.® The principal limitations embodied in Part III. 
of the Treaty were agreed as between the three first- 
mentioned Powers.® They included a limitation of the 
tonnage and, in some oases, of numbers of certain types 
of cruisers, destroyers, and submarines. France and Italy 
did not ratify some of the substantial Parts of the Treaty, 
which ceased to be in force on January 1, 1937. Part IV., 
which was to remain in force without limit of time, contained 
a declaration concerning the use of submarines as destroyers of 
merchant-vessels. That Part was subsequently embodied in 


a separate Protocol signed in London on November 6, 1936.* 


Entente (i.e. Greece, Roumania, Tur- 
key, and Yugoslavia) and Bulgaria 
tlie latter was relieved of the obliga- 
tions of the Treaty of Neuilly and the 
Lausanne Convention of 1923 regard- 
ing the frontiers of Thrace. Great 
Britain assented to that Agreement : 
Cmd. 6964 (1939). 

^L.N.T,S., xxv. p. 202; Cmd. 
1627 of 1922; AJ., xvi. (1922), 
Suppl., pp. 41-66 ; and see Treaty of 
Washington Act, 1922 ; Archimbaud, 
La Oor^4rence de WaMngkm (1923), 
pp. 269-289, 327-341 ; and Buell, Tha 
WaaUngton Conference (1922), pp. 
137-201 ; Shillock in International 
Conciliation Pamphlets (No. 246, 


December 1928), pp. 673-678. 

2 For the text of the Treaty see : 
[1930] Cmd. 3768 ; Documents, 1930, 
p. 12. See also [1930] Cmd. 3486 and 
3647. For an analysis and history of 
the Treaty see Toynbee, Survey, 1930, 
pp. 31-82 ; MacDonald in 
Affaire, ix. (1930) pp. 429-461; 
Mound Table, xx. (1929-1930) pp. 1-21, 
See also Documents on the London 
NavaZ Oonfererm (published by HJd, 
Stationery Office, 1930). 

* On the abortive Naval Confer- 
ence of these three Powers in 1927 see 
Toynbee, Survey, 1927, pp. 43-82. 

^ See below, p. 384. 



102 AMICABLE SETTLEMENT OE STATE DIFFERENCES [§ 25j 


The 

Disarma- 

ment 

Con- 

ference. 


(4) By an exchange of notes of June 18, 1936, Germany 
agreed that the future strength of the German navy in 
relation to the aggregate naval strength of the members 
of the British Commonwealth of Nations should be in the 
proportion of 35 : 100. This limitation did not apply to 
submarines. Germany agreed to regard the arrangement 
as a ‘ permanent and definite ’ agreement.^ She denoimced 


it on April 28, 1939. 

(5) On March 25, 1936, the United States, Prance, and 
Great Britain concluded another treaty® providing for 


limitations as to displacement and armament of the various 
categories of ships and ® for advance notification and 
exchange of i n formation regarding the annual programme 
for the construction and acquisition of all vessels of naval 
categories. The Treaty included a number of safeguarding 
clauses, for instance, for the case of war or of other material 
changes in circumstances.* On July 17, 1937, Great Britain 
signed separate agreements with Germany® and Russia® 
on lines closely following those of the Treaty with France 
and the United States. Italy adhered in December 1938.’ 
In the same month Denmark, Finland, Norway, and Sweden, 
in treaties signed with Great Britain, adhered to the Treaty 
of 1936.® On the outbreak of the war with Germany in 
September 1939, Great Britain notified the Governments 
concerned that the obhgations in respect of the Naval 
Agreements of 1936, 1937, and 1938 had been indefinitely 
suspended.® 

§ 26j. Alongside of these treaties steps were taken by the 


^ Omd. 4963 (1936) ; Docwments, 
1936, p. 142- See Eteyberg-Eisen- 
berg in Z.d.V., vi. (1936) pp. 1-21. 

2 Omd. 6561 (1936) ; Documevis, 
1936, p. 616. See The London Navcd 
Conference, 1935 (Report of the Dele- 
gates of the United States, Govern- 
ment Printing Office, 1936). 

* It was provided, for instance, that 
no capital ship shall exceed 36,000 
tons standard displacement and that 
no capital ship shall carry a gun with 
a calibre exce^ng 14 inches (Article 
4). It was laid down that no sub- 
marine shah exceed 2000 tons or carry 
a gun exceeding 6*1 inches. 

* Articles 24 and 26. By a protocol 


signed on June 30, 1938, the United 
Kingdom, the United States, and 
France agreed that the figure of 
36,000 tons in respect of Article 25 (3) 
should be changed to 46,000 tons. 
See Off, J,, 1938, p. 670. 

® Omd. 6619 (1937),* Documenis, 
1936, p. 634. 

* Omd. 5618 (1937); Document, 
1936, p. 641. See Gladisch in ZM.7,, 
vi. (1936) pp. 466-478. 

^ Off. J., 1939, p. 27. 

8 Omd. 6999. 

8 At the same time the United 
States of America, France, and Italy 
informed Great Britain of their 
decision to suspend the Treaty. 
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League in pursuance of Articles 8 and 9 of the Covenant. 
It set up in 1920 a Permanent Advisory Armaments Oom- 
mittee, a body consisting of military, naval, and air experts.^ 
The Assembly of that year decided to constitute a Temporary 
Mixed Commission of relatively independent membership 
which was requested to consider and draft plans for the 
liraitation of armaments ^ and which was to a large extent 
responsible for the disarmament proposal of the Treaty of 
Mutual Assistance. In September 1925 the Sixth Assembly 
adopted a Resolution requesting the Council to make a 
preparatory study with a view to a Conference on the Reduc- 
tion and Limitation of Armaments. In December 1926 the 
Council set up a Preparatory Committee for the Disarma- 
ment Conference composed of representatives of Govern- 
ments.® At the end of 1930, after a number of set-backs 
and adjournments, that Committee produced, by a majority 
vote, a draft disarmament convention.^ The Disarmament 
Conference met on February 5, 1932, at the time of the 
rapid progress of the invasion by Japan of the Chinese 
province of Manchuria and of actual hostilities between the 
Chinese and Japanese forces in the neighbourhood of 
Shanghai. It included the United States and Soviet Russia, 
and some other States which were not members of the 
League, A number of schemes were laid before the Con- 
ference. They included the French proposal for the creation 
of an international force possessing the exclusive use of 
specially aggressive weapons like bombing aircraft, heavy- 
range artillery, and submarines over a certain size ; and the 
British plan for so-called qualitative disarmament based on 


1 For its constitution see Off. J., 
June 1920, pp. 131-136. The Reports 
of that Committee will he found in 
the IMmutes of the Meetings of the 
Council from 1920 to 1927. 

* For its constitution see Off, J,, 
March-April 1921, pp. 143-149. 

® For its constitution see Off. «/., 
February 1926, pp. 164-170. See 
also ibid., October 1924, pp. 1379- 
1380, on the Constitution of the Com- 
mittee of the Council for the Work of 
Disarmament. 

As to the work of the Preparatory 


Commission on the matter of Arbitra 
tion and Security see above, p. 79, n. 4. 

* See League Doc. C. 4. M 4. 1931. 
IX. ; League Doc. C. 687. M. 288. 
1930. IX. ; Cmd. 3767 (including a 
Report of the Preparatory Disarma- 
ment Commission) ; Ooovmmts, 1931, 
pp. 18-39. For a detailed analysis of 
the Draft Convention see Myers, World 
DisarTTument (1932). See also ibid,, 
p. 39, for the text of the resolution of 
the Twelfth Assembly of 1931 inviting 
the States members of the Conference 
to conclude an armaments truce. 
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the prohibition of specially aggressive weapons. No appre- 
ciable agreement on the true obiep^ of the Conference was 
forthcoming, and by July 1932 me principal result of the 
Conference was a resolution condemning chemical and bac- 
teriological warfare.^ By that time the political aspect of 
the Conference had become even more predominant as the 
result of the claim of Germany to equahty in armaments 
notwithstanding the provisions of the Treaty of Versailles. 
This demand was conceded in principle in a declaration of 
a Conference of five Powers (France, Great Britain, Germany, 
Italy, and the United States) in the form of a concession of 
‘ equality of rights in a system which would provide security 
for all nations.’ ^ The advent of a new regime in Germany 
had, in the opinion of some Powers principally concerned, 
the effect of destroying the basis of that concession. In 
March 1933 another attempt to revive the Conference was 
made by the production of a detailed plan of limitation by 
Great Britain which was subsequently adopted as a basis 
of discussion.^ In October 1933 Gerrnany withdrew from 
the Conference and from the League of Nations in protest 
against what she construed as a denial of her claim to 
equality. Negotiations with Germany continued, and the 
General Committee of the Conference met in May 1934. 
These negotiations and meetings were conducted in the 
atmosphere of a general increase in the armaments of the 
principal Powers, including Germany, who in March 1935 
officially and openly took steps amounting to a repudiation 
of the military clauses of the Treaty of Versailles. While 
the Conference was still in existence the world witnessed a 
return to competitive armaments exceeding those in the 
period immediately preceding the W'orld War.^ 

^ See below, § 113. national society. Also, the views 

® Documents, 1932, p. 233. expressed in the course of the Con- 

® See League Doc. C!onf. D/163 ; ference by various Governments on 
Documents, 1933, p. 161 ; Gmd. 4279. a number of questions like gas war- 

* The Conference is not of directs fare or aerial bombardment are of 
interest to the international lawyer \ interest. These are the reasons which 
seeing that it did not produce any ^seem to justify the account given 
agre^ and binding rules of law. But above of the work of the Conference, 
it is of some legal interest inas- Its history demonstrated the intimate 
much as it constituted an attempt to connection between the three postu- 
secure such rules on a subject of lates of international progress in the 
paramount importance for the inter- field of preservation of peace, namely, 
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arbitr&tioBy disflirxnSixrtQnt, security. 
But the basis of that unity was being 
removed at the very time when the 
Conference was opened, as the result 
of the failure to apply the provisions 
of the Covenant to the dispute 
between China and Japan which 
according to many constituted a test 
case of the legal and political efficacy 
of the system of coUective security 
said to have been established by the 
Covenant. 

For references on the history of the 
Conference see the literature quoted 
at the beginning of this section. 
Very full references to the reports of 
the meetings of the Permanent 
Advisory Armaments Commission, 
the Temporary Commission, and the 
Preparatory Commission for the Dis- 
armament Conference will be found 
in a pamphlet issued in 1931 by the 
League of Nations Library and en- 
titled * Annotated Bibliography on 
Disarmament and Military Questions ' 
(supplemented by the monthly lists 
of books and articles catalogued at 
the Library of the League). 


For an admirable accouiit^f the 
vanous stages of the Confere'Hc&^d 
the preparatory work leading tfiereijo 
^e the successive issues of Toynbee? 
Survey of^ l^rnational Affairs. See 
?! of Peace, vi. 

PP* 51-69 ; Madariaga, ibid., 
V. (1931) 

^^.^’303 ; and Arnold Forster, 

^ and viii. 
(1934) pp 41-63. On the position at 
the end of 1934 see Wheeler-Bennett, 
rhe DuarTmmervt Deadhch (1934). 

On ‘ moral ’ disarmament and sug- 
gestions for international agreements 
and municipal legislation aiming at 
ourteiling unscrupulous war propa- 
Bagm Mecueil, 
1930 (m.), pp. 794-815, and in par- 
tio^r m B.Q., xl. (1933) pp. 401- 
“appaport in Grotius Societv. 
xvni (1933) pp. 41-64 ; De la Bri Je 
S. (1933) pp. 129-139; 

Mirkme - Guetz6vitch, Droit constu 
mionnd interruUional (1933), pp. 

in Hague Recmil, 1933 
(m.), pp. 673-773. 
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COMPULSIVE SETTLEMENT OF STATE 
DIFFERENCES 


I 


ON COMPULSIVE MEANS OF SETTLEMENT OF STATE 
DIFFERENCES IN GENERAL 


Hershey, Nos. 321-328— Lawrence, § 136 — ^Westlake, ii. p. 6 — ^PhiUimore, iii. 
§ 7 — Pradier-Fod6r4, vi. No. 2632— Despagnet, No. 483— M^rignbac, iii*. 
p. 44 — ^Fiore, ii. No. 1225, and Code, Nos. 1386-1390 — ^Taylor, § 4313— Nys, 
ii. pp. 681-593 — Hyde, ii. § 686 — ^Fanciille, § 971 — Rolin, §§ 93-100— 
Fenwick, pp. 420-427 — Stowell, pp. 463-465, 487-489 — Schoenbom, Die 
Beseizung von Vera Cruz (1914), pp. 7-35 — ^KeUer, Die nichtjcriegerische 
militdrisohe Gewaltmassnahme (1934). 


Concep- 
tion and 
j^nda of 


Compul- 

sive 

Means of\ 
fettle- ' 
ment. 


§ 26. Compulsive means of settlement of differences are 
measures containing .a certain amount of compulsion taken 
by a State for the purpose of making another State consent 
to such settlement of a difference as is required by the 
former. There ar^four different kinds of such means in 
use — ^namely, reto:^on, reprisals (including embargo), pacific 


/| blockade, and intervention. 

Compul- § 27. War is very often enumerated among the com- 
MeLisin P^lslve means of settling international differences. This 
contradis- is in a sense correct, but the characteristics of compulsive 
to^Wa;^ means of settling international differences make it necessary 
to draw a sharp line between them and war. It is, in the 
first place, characteristic of compulsive means that, although 
they frequently consist of harmful measures, they are not 
considered as acts of war, either by the conflicting States ^ 
or by other States, and consequently all relations of peace, 
such as diplomatic and commercial intercourse, the exe- 


^ Subject, however, to the option has to treat them as constituting 
which die State against whom such war; see below, §65. 
compulsive measures are employed 
106 
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cution of treaties, and the like, remain undisturbed. Com- 
pulsive means are in theory and practice considered peace- 
able, although not amicable, means of settling international 
differences. It is, further, characteristic of compulsive means 
that they are even at their worst confined to the application 
of certain harmful measures only, whereas belligerents in 
war may apply any amount and any kind of force, with the 
exception only of those methods forbidden by International 
Law. Thirdly, it is characteristic of compulsive means that 
a State which has succeeded in compelling another to declare 
that it is ready to settle the difference in the manner desired 
must cease to apply them ; whereas, war once broken out, 
a belligerent is not obliged to lay down arms if and when 
the other belligerent is ready to comply with the req^uest 
made before the war. As war is the ultima ratio between 
States, the victorious belligerent is not legally prevented 
from imposing upon the defeated foe any conditions he likes. 

§ 28. Since these are the characteristics of compulsive Compui- 
means for the settlement of international differences, it is 
necessary to distinguish between such means and an vlti- contradis- 
matum. The latter is the technical term for a written 
communication by one State to another which ends amicable 
negotiations respecting a difference, and formulates, for the monstra- 
last timfi and categorically, the demands to be fulfilled iftions. 
other measures are to be averted. An ultimatum is, theoretic- j (>) 
ally at least, not compulsion, although it may have the same \ 
effect, and although compulsive means, or even war, may i 
(subject to the obligations of the Covenant and of the | 
General Treaty for the Renunciation of War be threatened 1 
in the event of a refusal to comply with the demands made.® | 
Similarly, withdrawal of diplomatic agents, military and 
naval demonstrations, and the like, which some writers ® 


1 See below, p. 162, end of n, 6. 

^ See Pradier-Fod^r^, vi. No. 2649 ; 
Bratm, DemarcMt Ultimaium, 8om~ 
maim (1929) ; Asbeok, Das Ultima- 
tum im mod^nen Vdlkerrechi (1933) ; 
and bdow, § 96. 

» See Taylor, §§431, 433, 441; 
Moore, vii. §§ 1089, 1091, 1099 ; 
Pradier-Fod6r6, vi. No. 2633. Hyde, 


ii. §§ 687 and 696, includes within 
* Non-Amicable Modes short of War * 
withdrawal of diplomatic relations and 
suspension of oommerical intercourse. 
And see the Report, approved by the 
Council of the League in 1927, on the 
measures to be taken under Article 11: 
L^e Doc. A. 14. 1927. V., p. 76. 
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enumerate among the compulsive means of settlement of 
international differences, although they may indirectly 
achieve the settlement of differences, are not in themselves 
measures of 6ompulsion. 


II 

RETORSION 

Vattel, ii. § 341— Hall, § 120— Westlake, ii. p. 6— Phillimore, iii. § 7— Twiss, 
ii. § 10— Taylor, § 435— Wharton, iii. § 318— Moore, vii. § 1090— Wheaton, 
j 290 — Bluntschli, § 506— Heffter, § 110 — Bulmerincq in HoUzendarff, iv. 
pp. 59-71— UUmann, § 1’69— Fauchille, §§ 972-974 (1)— Despagnet,Nos.484. 
486— Merignhac, iii®. p. 46 — ^Pradier-Fodere, vi. Nos. 2634-2636 — ^Rivier, 
ii. § 60 — ^Nys, ii. p. 682 — Calvo, iii. § 1807 — ^Fiore, ii. Nos. 1226-1227, and 
Code, Nos. 1391-1395— Martens, ii. § 105— Suarez, § 334— Rolin, §§ 101- 
104 — Hyde, ii. § 588 — Stowell, pp. 465-468 — Bardelehen, Die zwangswem 
Durchsetzung im VolherrecU (1930), pp. 10-13 — ^Rapisardi-Mirabelli in R./., 
2nd set., xvi. (1914) pp. 223-244, and La ritorsione (1919). 

Conoep- § 29. Retorsion is the technical term for retaliation for 
^r^teri discourteous, or unMnd, or unfair and inequitable acts by 
of Betor-1 acts of the same or a sim il ar kind. Tb g act which ca lls for 
Vetalia tiftn k nnt an ille gal ac t ; on the contrary, it is an 
act that is within the competence of the doer.^ But a State 
can commit many legislatire, administrative, or judicial 
acts which, although they are not internationally illegal, 
involve discourtesy or unfriendliness to another State, or 
are unfair and inequitable. If the State against which such 
acts are directed considers itself wronged thereby, a political 
difference is created which might be settled by retorsion. 

§ 30. The question when retorsion is, and when it is not, 
justified is not one of law, and is difficult to answer. The 
difficulty arises from the fact that the conceptions of dis- 
courtesy, unfriendliness, and unfairness cannot be defined 
very precisely. It depends, therefore, largely upon the 
circumstances and conditions of each case, whether a State 
wiU or will not consider itself justified in making use of 
retorsion. V In practice, States have frequently employed 
retorsion in oases of unfair treatment of their citizens abroad 

^ Many writers use the term ‘ retor- followed by Hyde, ii. § 688. But 
sion ’ to cover action taken to redress see Hall, § 120. 
legal ynrongs, e,g. Westlake, ii. p. 6, 


Retor- 

sion, 

when 

justified. 
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througii rigorous passport regulations, the exclusion of 
foreigners from certain professions, the levy of exorbitant 
protectionist or fiscal duties ; or in cases when the courts 
of another State have refused the usual assistance to its 
courts, or another State has refused to admit foreign ships 
to its harbours, etc.^ 

§ 31. The essence of retorsion consists in retaliation for Eetor- 
a noxious act by a noxious act. But a State, in making use 
of retorsion, is by no means confined to acts of the same 
ynd as those complained of, acts of a similar kind being 
equally admissible, provided they are not internationally 
illegal. And, further, as retorsion is made use of only to 
compel a State to alter its discourteous, unfriendly, or 
^iTifa.ir behaviour, aU acts of retorsion ought at once to cease 


when it does so. 

§ 32. The value of retorsion as a means of settling certaiA Value of 
international differences consists in its compulsive force/®®*”' 
which has great power in regulating the intercourse on 
States. It is a commonplace of human nature, and byj 
experience constantly confirmed, that evildoers are checked 
by retahation, and that those who are inclined to commit 
a wrong against others are often prevented by the fear of it. 
Through the high tide of chauvinism, protectionism,® and 
unfriendly feelings against foreign nations. States are often 
tempted to legislative, administrative, and judicial acts 
against other States which, although not internationally 
.illegal, nevertheless endanger friendly relations and normal 
intercourse. The certainty of retaliation may be the only 
force which can make States resist the temptation. 


Ill 

REPRISALS 

Grotins, iu. o. 2— Vattel, ii. §§ 342-364r-Bynkershoek, QnaeationM Jwrit 
fubUei, i. 0 . 24 — Hall, § 120 — ^Lawrence, §§ 136-137— Westlake, ii. pp. 6-11, 
and PapeiFitf pp. 690-606 — Holland, Lecfttfes, pp. 229-238 — Keith’s Wheaton, 

^ Por a case of exclusion of shipping Political Aspect of Discrimination in 

see The Prunces ctnd PUza (1823) 8 International Eoononrio Eolations ’ 

Wheat. 398, Scott, Gases, p. 600. in JEconomica, February and May 

“ ^ the article by Bailey on ‘ The 1932. 
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pp. 623-627— Twiss, ii. §§ 11-22— Moore, vii. §§ 1095, 1096, 1098— Taylor, 
§§ 436-437— Wharton, iii. §§ 318, 320— Wheaton, §§ 291-293— Blimtschli! 
§§ 500-604— HefEter, §§ 111-112 — Rtilmerincq in Holtzendorff, iv. pp. 72 ! 
116 — UUmann, § 160— Fauchille, §§ 976-986 — ^Despagnet, Nos. 487-495— 
Pradier-Fod4r6, vi. Nos. 2637-2647 — M^rignhac, iii°. pp. 48-60 — Rivier, ii. 
§ 160— Nys, ii. pp. 582-589— Calvo, iii. §§ 1808-1831— Fiore, ii. Nos. 1228^ 
1230, and Code, Nos. 1396-1404— Martens, ii. § 106— Suarez, § 335— Strupp 
in Strupp, Wort,, ii. pp. 349-364, and in Das volkerrechtUche DeliU, pp. igo. 
208 — ^Hatsohek, pp. 404-409— De Louter, ii. pp. 198-206 — Rolin, §§ 105-127 
— ^Hyde, ii. §§ 589-591, 593, 594 — ^Laf argue, Les reprisailles en temps de paix 
(1899) — ^Ducrooq, JReprdsailles en temps de paix (1901), pp. 6-57, 176-232-- 
Butler and Macooby, The Development of International Law (1928), pp. 172- 
182 — Bardeleben, Die zwangsweise Durchsetzung im Volherrecht (1930), 
pp. 13-23 — StoweU, International Law (1931), pp. 468-484 — ^Hindmarsh, 
Force in Peace (1933), pp. 43-66, 75-81 — Haumant, Les reprisailles (1934)— 
Keller, Die nichthriegerische militarische Oewaltmassnahme (1934) — ^Widmer, 
Der Zwang im Volherrecht (1936), pp. 30-64, 133-141 — ^Kappus, Der voU 
herrechtliche Kriegshegrijf in seiner Abgrenzung gegenllber den militarischen 
Bepressalien (1937) — ^De la Bri^re in Becueil, 1928 (ii.), pp. 241-293— 

Cavaglieri, ibid., 1929 (i.), pp. 574-680 — ^Verdross, ibid., 1929 (v.), pp. 491- 
493 — Cavaglieri in Bivista di diritto intemazionale, 2nd ser., iv. (1915) 
pp. 23-49 and 305-402 — ^Maccoby in Cambridge Law Journal, 1924, pp. 
60-73 — Kelsen in Z.b.R., xii. (1932) pp. 671-578 — Politis in Annuaire, 
xxxviii. (1934) pp. 1-88 — Ibid., pp. 89-166, 623-694 — Baty in A.J., xsx. 
(1936) pp. 381-398 — Sohoen in Z.V., xx. (1936) pp. 14-64 — Sef^riadfes in 
B.I., 3 rd ser., xvii. (1936) pp. 139-164. 

Concep- § 33. Reprisals are such injurious and otherwise inter- 
ReprisaW nationally illegal acts of one State against another as are 
incontri exceptionally permitted for the purpose of compelling the 
tion toRd- latter to consent to a satisfactory settlement of a difference 
torsion, j created by its own international delinquency. Whereas 
retorsion consists in retaliation for discourteous, unfriendly, 
unfair, and inequitable acts by acts of the same or a similar 
kind, and has nothing to do with international delinquencies, 
reprisals are acts, otherwise illegal, performed by a State 
for the purpose of obtaining justice for an international 
delinquency by taking the law into its own hands. It is, of 
course, possible for a State to retaliate for an illegal act 
committed against itself by an act of a similar kind. Such 
retaliation would be retorsion in the ordinary sense of the 
term ; but not in the technical meaning of the term, as 
used by those writers on International Law who correctly 
distinguish between retorsion and reprisals. 

§ 34. Reprisals are admissible, not only, as some writers ^ 

^ See, for instance, Twiss, ii. § 19. 
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maintam, in case of denial or delay of justice, or other ill- 
treatment of foreign citizens prohibited by International 
Law, but in all other oases of an international delinquency 
for which the injured State cannot get reparation through 
negotiation,^ or other amicable means, be it non-compliance 
with treaty obligations, violation of the dignity of a foreign 
State, violation of foreign territorial supremacy, or any 
other internationally illegal act.^ 

Thus, to give an example. Great Britain, in the case of the 
Sicilian Sulphur Monopoly, performed acts of reprisal against 
the Two Sicilies in 1840 for a violation of a treaty. By the 
Treaty of Commerce of 1816 between the Two Sicilies and 
Great Britain certain commercial advantages had been 
secured to Great Britain ; and when, in 1838, the Neapohtan 
Government granted a sulphur monopoly to a company of 
IVench and other foreign merchants. Great Britain protested 
against this as a violation of her treaty rights, and demanded 
the revocation of the monopoly. The Neapolitan Govern- 
ment declined to comply, and Great Britain in 1840 
laid an embargo on Sicilian ships in the harbour of Malta, 
and ordered her fleet in the Mediterranean to seize Sicilian 
ships, by way of reprisal. A number of vessels were captured, 
but were restored after the Sicilies had, through the media- 
tion ® of France, agreed to withdraw the grant of the sulphur 
monopoly. 

§ 35. Reprisals are admissible solely and exclusively ith Reprisals 
the case of international delinquencies. J As internationallyj^'^“^j, 
injurious acts on the part of administrative and judicial inter- 
officials, armed forces, and private individuals are not ipso 
facto international delinquencies, no reprisals for them are qu^oies 
admissible if their State discharges the obligations of its*^”^' 


1 As regards reprisals for the non- 
payment of contract debts see below, 
§41. 

* As to the legality of reprisals as 
between members of the League of 
Nations see below, § 62a. 

® See Satow, DiplomcUic Practice, 
ii. § 636. Again, when in 1908 de 
Castro, the President of Venezuela, 
dismissed M. de Keuss, the Dutch 


minister resident at Caracas, Holland 
considered this step to be a violation 
of her dignity, and sent cruisers into 
Venezudan waters to take reprisals. 
These cruisers captured the Vene- 
zuelan coastguard ship Alexis outside 
Puerto CabSlo, and another Vene- 
zuelan public vessel ; but both were 
restored in 1909, when de Castro was 
deposed, and the new President 
negotiated a settlement with Holland* 
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vicarious responsibility.^ However, should it refuse to do 
so, its vicarious responsibility would turn into original 
responsibility, and thereby an international delinquency 
would be created, for which reprisals are indeed admissible. 

The reprisals ordered by Great Britain in the case of Don 
Pacifico are an iQustrative example of unjustified reprisals, 
because no international delinquency had been committed. 
In 1847 a riotous mob, aided by Greek soldiers and gen- 
darmes, broke into, and plundered, the house of Don Pacifico, 
a native of Gibraltar, and an English subject living at Athens. 
Great Britain claimed damages from Greece, although Don 
Pacifico had not sought redress in the Greek courts. Greece 
refused to comply with the British claim, maintaining 
correctly that Don Pacifico ought to institute an action for 
damages against the rioters before the Greek courts. Great 
Britain continued to press her claim, and finally in 1850 
blockaded the Greek coast and ordered, by way of reprisal, 
the capture of Greek vessels. The conflict was eventually 
I settled by Greece paying £160 to Don Pacifico. It is gener- 
I ally recognised that Great Britain had no right to act as 
^ she did in this case.^ She should have claimed damages 
directly from the Greek Government only after the Greek 
courts had denied satisfaction to Don Pacifico.® 

Reprisals, / § 36. Acts of reprisal may nowadays be performed only 
my State organs such as armed forces, or men-of-war, or 
formed, /adnunistrative officials, in compliance with a special order 
yof their State. But in former times private individuals used 
to perform them. Such private acts of reprisal seem to 
have been in vogue in antiquity, for there existed a law in 
Athens according to which the relatives of an Athenian, 
murdered in a foreign State which refused punishment or 
extradition of the murderer, had the right to seize, and 

^ See above, vol. i. §§ 149, 160. Martens, Causes c4Ubres, v. pp. 396- 

^ See a criticism of this statement 631. For an iiastanoe of reprisals 
by Hogan, Pacific Blockade, p. 113, against a State whose Government is 
where it is pointed out that the sum not recognised see the case of the 
of £160 merely related to a portion of shelling of Almeria on May 31, 1937, 
Don Pacifico’s claims, and further that by German ships as a measure of 
the claims of other British subjects reprisals for the bombing of the 
were also involved in the reprisals. Carman cruiser DeutschlaTid on May 

* See above, vol. i. §167. The 29- See Bohmert in £r. F., xxi. (1937) 
case rs^repoxted with all its details in pp. 297>307. 
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bring before the Athenian courts, three citizens of that 
State (so called avBpoXrifCa). During the Middle Ages, and 
even in modem times to the end of the eighteenth century. 
States used to grant so-called ‘ letters of marque ’ to subjects 
who had been injured abroad, either by a foreign State 
itself or by its citizens, and could not get redress.^ These 
documents authorised the bearer to commit acts of self- 
help against the State concerned, its citizens and their 
property, for the purpose of obtaining satisfaction for the 
wrong sustained. In later times, however. States themselves 
also performed acts of reprisal. In consequence, their per- 
formance by private individuals feU more and more into 
disuse, and finally disappeared totally with the end of the 
eighteenth century. The distinction between general and 
special reprisals, which used formerly to be drawn, is based 
on the fact that in former times a State could either authorise 
a shigle private individual to perform an act of reprisal 
{special reprisals), or command its armed forces to perform 
all kinds of such acts {general reprisals). The term ‘ general 
reprisals ’ is used nowadays by Great Britam for the author- 
isation of the British Fleet to seize in time of war all enemy 
ships and goods.® 


§ 37. An act of reprisal may be performed against any-, 


J. V X. WJLljr 

thing and everything that belongs to, or is due to, the 
delinquent State or its citizens. Ships sailing under its flag 
may be seized, treaties concluded with it may be suspended, 
a part of its territory may be militarily occupied,® goods/ 
belon^g to it, or to its citizens, may be seized, and the like J 
Thus in 1895 Great Britain ordered a fleet to land forces at 
Corinto, and to occupy the custom-house and other govern- 


'i^bjeots of 
^ peprijsals. 


^ On the early English practice see 
dark in A,J,, xxvi. (1933) pp. 694- 
723> 

* Phillimore (iii. § 10) cites the 
following Order in Council of March 
29, 1854 ; * Her Majesty having de- 
tennined to afford active assistance 
to her ally, His Highness the Sultan 
of the Ottoman Empire, for the pro- 
tection of his dominions against the 
encroachments and unprovoked ag- 
gression of His Imperial Majesty the 
Emperor of All the HusMas, Her 
VOL. n. 1 


Majesty is therefore pleased, by and 
with the advice of Her Privy Council, 
to order, and it is hereby ordered, that 
general reprisals be granted against 
the ships, vessels, and goods of the 
Emperor of All the Russias, and of 
his subjects, or others inhabiting 
within any of his countries, terri- 
tories, or dominions, so that Her 
Majesty’s fleets may lawfully seize 
all ships, vessels, and goods,’ etc. 

® See Llewellyn Jones in Qrotiua 
Society, ix. (1924) pp* 149-163. 
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ment biuldings, as an act of reprisal against Nicaragua; 
again, in 1901 Prance ordered a fleet to seize the island of 
Mytilene, as an act of reprisal against Turkey ; and in 1908 
Holland ordered a squadron to seize two public Venezuelan 
vessels as an act of reprisal against Venezuela.^ The persons 
of officials, and even of private citizens, of the delinquent 
State are possible objects of reprisals. Thus, when in 1740 
the Empress Anne of Russia arrested without just cause 
Baron de Stackelberg, a natural-bom Russian subject, who 
had, however, become naturalised in Prussia by entering 
Prussian service, Frederick II. of Prussia seized two Russian 
subjects by way of reprisal, and detained them until Stackel- 
berg was liberated. But it must be emphasised that the 
only act of reprisal admissible against foreign officials or 
citizens is arrest ; they must be treated, not like criminals, 
but like hostages, and under no circumstance may they be 
executed, or subjected to punishment. 

The rule that anything and everything belonging to the 
delinquent State may be made the object of reprisals has, 
however, exceptions ; for instance, individuals enjoying 
the privilege of exterritoriahty while abroad, such as heads 
of States and diplomatic envoys, may not ^ be made ^e 
object of reprisals, although this has occasionally been done 
in practice.* In regard to another exception — ^namely, 
public debts — ^unanimity does not exist, either in theory or 
in practice. When Frederick II. of Prussia in 1762, by way 
of negative reprisals for an alleged injustice of British Prize 
Courts against Prussian subjects, sequestrated the payments 
of the Silesian loan due to English creditors. Great Britain, 
in addition to denying that there was a just cause for reprisals 
at all, maintained that public debts may not be made the 
object of reprisals. English jurists and others, as for instance 
Vattel, agree, but German writers dissent.* 


^ See above, § 34 (n.). 

* Grotius, ii. c. 18, § 7. 

® See the case reported in Martens, 
Carnes c^ibres, i. p. 36. 

♦ See Vattel, ii. § 344 ; PhiUimore, 
iii. § 22, in contradistinction to 
HefEter, § 111, n. 6. The case is 
treated in all its details in Satow, 


The Silesian Loan and Frederick the 
Great (1916). See also Martens, 
Causes cOkhres, ii. pp. 97-168, and 
Trendelenburg, Friedrich des Qrossm 
Verdienst um das Volkerreckt im 
Seehrieg (Monthly Beport of the 
Prussian Academy of Sciences, Janu- 
ary 1866). And see Jessup and Deik 



REPRISALS 


115 


§40] 

§ 38. Eeprisals can be positive or negative. Positive 
reprisak are such acts as would under ordinary circum- 
stances involve an international delinquency. Negative 
reprisak consist in a refusal to perform such acts as are 
under ordinary circumstances obligatory, such as the fulfil- 
ment of a treaty obligation or the payment of a debt. 

§ 39. Reprisals, be they positive or negative, must be in 
I proportion to the wrong done, and to the amount of com- 
I pukion necessary to get reparation.^ For instance, a State 
would not be justified in arresting, by way of reprisal, 
thousands of foreign subjects hving on its territory because 
their home State had denied justice to one of its subjects 
living abroad. But it would be justified in ordering its own 
courts to deny justice to all subjects of that foreign State, 
or in ordering its fleet to seize several vessek sailing under 
the flag of that State, or in suspending a commercial treaty 
with it. 

§ 40. A kind of reprisal which is called femhargjj bust be 
specially mentioned. This term of Spani^ ofi^n ® means 
detention, but in International Law it has the technical 
meaning of detention of ships in port. Now, as by way of 
reprkal all acts, otherwise illegal, may be performed, there 
is no doubt that ships of the delinquent State may be pre- 
vented from leaving the ports of the injured State, for the 
purpose of compelling the delinquent State to make repara- 
tion for the wrong done.® 


Positive 

and 

Negative 

Reprisals. 


Reprisals 
must be 
proper* 
tionate. 


Embargo. 


in Political Science Quarterly, xlviii. 
(1933) pp. 353-367. The dispute was 
settled in 1756 — see below, § 437 — 
through Great Britain paying an 
indemnity of £20,000. 

^ This rule was expressly affirmed 
in the NauUlaa case between Portugal 
and Germany, decided in 1928 by a 
special arbitral tribunal : Annual 
Digest, 1927-1928, Case No. 360. 
The tribunal held that the reprisals 
resorted to in that case by Germany 
y were illegal, as there was an obvious 
lack of proportion between the 
shooting of some German soldiers in 
the course of a frontier incident and 
the extensive invasion of Portuguese 
territory. See, however, Strupp in 
Slru^, Wdrt.,n, p. 360, and Hatschek, 


p. 406, who are both of the opinion 
that it is impossible to show that 
‘ proportionality ’ is a positive rule 
of International Law. 

® Prom Spanish embargar. Late 
Latin imbarricare (barra—bar) (Con- 
cise Oxford Dictionary). On em- 
bargo see Hyde, ii. §§ 693-594. 

8 Thus in 1840— see above, § 34— 
Great Britain laid an embargo on 
Sicilian ships. It is often not easy 
to say whether the detention of ships 
is done as a reprisal for the purpose 
of compelling reparation, or as an 
anticipatory measure designed to 
facilitate the capture and oonj&sca- 
tion of the enemy’s merchant-ships 
in the event of war breaking out. 
The Boedee Lust (1804) 6 C. Rob. 233 
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But the important point is to distinguish embargo by way 
of reprisal from detention of ships for other reasons, (i) It 
was formerly the practice, when war seemed imminent, for 
each conflicting State to lay an embargo upon the merchant- 
ships of the other in its ports, by way of anticipation and 
with a view to facilitating capture and condemnation in the 
event of war breaking out ; but this practice is believed to 
be obsolete, even when the conflicting States are not parties 
to Hague Convention VI.^ (ii) Another kind of embargo is 
the so-called arrtt de prince ^ — ^that is, a detention of foreign 
ships to prevent the spread of news of political importance. 
And (iii) there is embargo arising out of the so-called jus 
angariae — ^that is, the right of a belligerent State to seize, 
and make use of, neutral property in case of necessity, 
imder the obligation to compensate the neutral owner.® 
These kinds of international embargo must not be con- 
founded with the so-called civil embargo of V-ngligL Muni- 
cipal Law ^ — ^namely, an order of the sovereign to ‘Blugligti 
ships not to leave English ports.® 

Reprisals / § 41. Like aU other compulsive means of settling inter- 
oedi^y differences, , reprisals are admissible only after 
negotiations have been conducted in vain for the purpose 
to be / of obtaining reparation from the delinquent State.® In 
^ea^- times, when States used to authorise private indi- 


paxation 
is made. 


seems to be an equivocal case ; if war 
had not followed, it would have been 
looked upon as a successful reprisal ; 
but, as war did follow, it was retro- 
actively treated as a hostile measure 
ah initio. 

1 See below, § 102a, where the atti- 
tude of belligerents at the outbreak 
of the World War, and the position 
existing where Hague Convention 
VI. does not apply, are discussed. 

® See Steok, Verauch %hor Bandela- 
uTidSchiffdhrtS’Vertrdge (1782), p, 366; 
Caumont, Dictionnaire universal do 
droit Tnaritime (1867), pp. 247-266; 
Calvo, iii. § 1277 ; Pradier-Fod^r^, v. 
p, 719 ; HoltzendorflE, iv. pp, 98-104. 

» See below, §§ 364-367. 

„ * See Phillimore, iii. § 26 ; The 
WHUam King (1817) 2 Wheat. 148, 
Scott, Cases, p. 493, seems to be an 
American illustration of civil emJbargo. 


® For reasons of national safety, as 
in the case of ships laden with coal on 
the occurrence of the stoppage of the 
coal mines in 1921 or 1926, see France 
Fenwick <k Go. v. Fez [1927] 1 K.B. 
468, and Holdsworth in Law Quarterly 
Beview, xxxv. (1919) pp. 12-42. For 
an interpretation of the term ‘ em- 
bargo ’ in the Treaty of 1783 between 
Sweden and the United States see the 
case of The Kron^rins Chcstaf Adolf 
and The Pacific decided in July 1932 ; 
A.J., xxvi. (1932) pp. 834-903. 

® See the Naidilaa case between 
Portugal and Germany, decided in 
1928 by a special arbitral tribunal, 
where it was held that reprisals are 
illegal if they are not preceded by a 
request to remedy the alleged injury ; 
Animal Digest, 1927-1928, Case Ho. 
360. 
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viduals to perform special reprisals, treaties of commerce 
and peace frequently stipulated for a certain period of time, • 
for instance three or four months, to elapse after an appli- 
cation for redress before the grant of letters of marque by 
the injured State.^ Although with the disappearance of 
special reprisals this is now antiquated, a reasonable time 
for the performance of reparation must even nowadays be 
given. On the other hand, reprisals must at once cease 
when the delinquent State makes the necessary reparation. 
Individuals arrested must be set free, goods and ships seized 
must be handed back, occupied territory must be evacuated, 
suspended treaties must again be put into force, and the 
like.2 

§ 42. Reprisals in time of peace must not be confounded Reprisals 
with reprisals between belligerents. Whereas the former 
are resorted to for the purpose of settling a conflict without contradis- 
going to war, the latter ^ are retaliations in order to compel t^Repri 
! an enemy guilty of a certain illegal act of warfare to comply sals 
with the laws of war. 

§ 43. Before the acceptance of the obligations of the Value of 
Covenant of the League, States were entitled to have 
recourse to reprisals for such international delinquencies as 
they thought not important enough for a declaration of 
war, but too important to be entirely overlooked. That 
reprisals were a rough means for the settlement of differ- 
ences, and that the institution of reprisals would give, and 
had in the past given, occasion for abuse in case of a differ- 
ence between a powerful and a weak State, could not bey 
denied. On the other hand, in the absence of a central 
authority above the sovereign States which could compel 
a delinquent State to make reparation, the institution of 
reprisals could scarcely be abolished. How far, if at all, 
the institution of reprisals and other modes of compulsive 


^ See Phillimore, iii. § 14:. resorted to in case the debtor State 

* In the case of recovery of con- refuses arbitration, or, having accepted 

tract debts claimed from the Govern- it> declines to give effect to an award, 

ment of one country by the Govern- For a discussion of this Hague Oon- 

ment of another country as being due vention see vol. i, § 136 ; and see 

to its nationals, reprisals by means Fischer WiUiams in Hague Hecueil, 

pf earned forces can, according to 1923 (i.), pp. 328-339. 

Article 1 of Convention II., only be ® See bdiow, § 247. 
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settlement of disputes have been affected by the Covenant 
of the League and by the General Treaty for the Renuncia- 
tion of War is discussed below.^ There appears to be room 
for the view that so long as the renunciation of the right of 
war is not accompanied by an obligation to submit disputes 
to obligatory judicial settlement, and so long as there is 
no agency enforcing compliance with that obligation and 
with the judicial decision given in pursuance thereof 
reprisals, at least of a non-forcible character, must be 
recognised as a means of enforcing International Law.^ 


IV 


PACIFIC BLOCKADE 


Hall, § 121 — Lawrence, § 138 — ^Westlake, ii. pp. 11-18, and Papers^ pp. 572. 
689-— Taylor, § 444--Moore, vii. § 1097 — Bluntschli, §§ 606-607— Heffter, 
§ 112— Bnlmerincq in HoUzendorff, iv. pp. 116-127— UUmann, § 162-^ 
Fauchille, §§ 986-994(1) — Despagnet, Nos. 496-498 — ^M4rignliao, iii®. pp. 
60-64— Pradier-Fod4r4, v. Nos. 2483-2489, vi. No. 2648— Rivier, ii. § 60 
— Nys, ii. pp. 690-693— Calvo, iii. §§ 1832-1859— Fiore, ii. No. 1231, and 
Code, Nos. 1409-1419 — ^Martens, ii. 106 — ^Holland, Studies, pp. 130-160 
— Suarez, §§ 338, 338 De Louter, ii. pp. 207-211— Rolin, §§ 128-136 
— Hyde, ii. § 692 — Baty, pp. 112-119 — ^Keith’s Wheaton, pp. 627-630— 
Deane, The Law of Blockade (1870), pp. 46-48— Fauchille, Du blocua man- 
time (1882), pp. 37-67 — ^Falcke, Die Hauptperioden der sogenannten Priedena^ 
bloc^den (1891), and in ZJ., xix. (1909) pp. 63-176— Bar^s, Le bhcus 
pacijique (1898) — ^Ducrocq, Bepr^sailles en temps de Paix (1901), pp. 69-174 
— ^Hogan, Pacific Blockade (1908) — Soderquist, Le bloctts maritime (1908)— 
Staudacher, Die Friedensblockade (1909) — ^Falcke, Le blocus pacifique (1919), 
and in ZJ., xxviii. (1919-1920) pp. 36-182— Hiher, Die Friedensblockade 
(1923)— von Martitz in Z.V., xi. (1918-1920) pp. 610-621— League Doc. 
A. 14. 1927. V. (Reports and Resolutions, on the Subject of Article 16), 
pp. 89-93 — Campailla in Diritto Maritimo, 38 (1936), pp. 81-89 — Parry in 
Z.d.V., viii. (1938) pp. 672-688. 


^ See below, §§ 52a'52d and § 521. 

* The Institute of International 
Law at its Paris session in 1934 con- 
sidered areport byPolitis, and adopted 
a Resolution concerning the use of 
reprisals in time of peace. According 
to the Resolution, reprisals involving^ 
armed force are prohibited with the 
exception of action taken in self- 
d^enoe or in pursuance of properly 
authorised international action. More- 
over, according to the Resolution, 


even non-armed reprisals are pro- 
hibited when compliance with the law 
can be assured by means of pacific 
settlement. See RJ., 3rd ser., xv. 
(1934) pp. 744-746. See also Strupp 
in Hagm Recueil, 47 (1934) (i.), pp. 
668-672; Annuaire, xxxviii. (1934) 
pp. 708-711 ; and see pp. 623- 
694, for an instructive discussion; 
Sohoen in Z.V., xx. (1936) pp. 61-64; 
S6f4riad^s in BJ., 3rd ser., xvii. (1936) 
pp. 139-164. 
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§ 44. Before the nineteenth centnry, blockade was only Develop- 
known as a measure between belligerents in time of war. 

It was not until the second quarter of the nineteenth century of Pacific 
that a so-called pacific blockade— that is, a blockade during 
time of peace — ^was first resorted to as a compulsive Tnp.g.Tt j n 
of settling an international difference. All cases of pacific 
blockade are cases either of intervention or of reprisals.^ 

The first case, one of intervention, happened in/l827, when, 
during the Greek insurrection. Great Britain, France, and 
Russia intervened in the interest of the independence of 
Greece, and blockaded those parts of the Greek coast which 
were occupied by Turkish troops. Although this blockade 
led to the battle of Navarino, in which the Turkish fleet was 
destroyed, the Powers maintained, nevertheless, that they 
were not at war with Turkey.® In 1831, France blockaded 
the Tagus as an act of reprisal for the purpose of exacting 
redress from Portugal for injuries sustained by French sub- 
jects. Great Britain and France, exercising intervention 
for the purpose of making Holland consent to the inde- 
pendence of revolting Belgium, blockaded the coast of 
Holland in 1833. In 1838, France blockaded the ports of 
Mexico as an act of reprisal, but Mexico replied with a 
declaration of war. Likewise as an act of reprisal, and in 
the same year, France blockaded the ports of Argentina ; 
and in 1845, conjointly with Great Britain, France blockaded 
the ports of Argentina a second time. In 1850, in the course 
of her differences with Greece relative to Don Pacifico,® 

Great Britain blockaded the Greek ports, but against Greek 

^ A blockade instituted by a State pensation ought not to be paid for 
against portions of its OTm territory losses sustained by foreign v^sels so 
in revolt is not a blockade for the detained. See an instance given by 
purpose of settling international dif- Westlake, ii. p. 12 (n.). And see the ^ 
ferenoes. It has, therefore, in itsdlf Oriental Navigation Company case 
nothing to do with the Law of Nations, (decided by the General Claims Com- 
but is a matter of internal police, mission between the United States 
yche author, therefore, could not and Mexico), Annual Digest, 1927- 
^e with Holland, who, in his 1928, Case No. 362, and the comment 
Studies in IntemationaX Law, p. 138, thereon by Uickinson in A*J,, xxiv. 
treats it as a pacific blockade sertm (1930) pp. 69-78. 
generdu Of course, only necessity of » a ji-i. i , 

self-preservation can justify a State r> bhe ambassadors of the Alhed 

that has blockaded one of its own remained at Constantinople 

ports in preventing the etgress and for some time. See Hogan, op. cit,, 
ingrero of foreign vessels. And the P' 
question might arise whether com- * See above, § 36. 
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vessels only. Another case of intervention was the pacific 
blockade instituted in 1860 by Sardinia, in aid of an insur- 
rection against the then Sicilian ports of Messina and Gaeta, 
but the following year saw the conversion of the pacific 
blockade into a war blockade. In 1862, Great Britain, by 
way of reprisal for the plundering of a wrecked British 
merchantman, blockaded the Brazilian port of Bio de 
Janeiro. The blockade of the island of Formosa by France 
during her differences with China in 1884, and that of the 
port of Menam by France during her differences with Siam 
in 1893, are likewise cases of reprisals. On the other hand, 
cases of intervention are the blockade of the Greek coast 
in 1886 by Great Britain, Austria-Hungary, Germany, Italy, 
and Russia, for the purpose of preventing Greece from 
making war against Turkey ; and further, the blockade of 
the island of Crete in 1897 by the united Powers. In 1902, 
Great Britain, Germany, and Italy blockaded, by way of 
reprisal, the coast of Venezuela ^ ; and in April 1913, Great 
Britain, Austria-Hungary, Germany, France (with a mandate 
from Russia), and Italy blockaded Antivari (Montenegro). 

In December 1916, during the World War, the Allied 
Powers blockaded the coasts of Greece, not then a belli- 
gerent, by way of reprisals for attacks by Greek forces on 
Allied troops in Athens. Foreign neutral ships in blockaded 
ports were allowed four days to depart.^ 

Admiesi. § 45. Ho unanimity exists among international lawyers as 
to whether pacific blockades are admissible according to 
Blockade, the principles of the Law of Nations. There is no doubt 
that the theory of the Law of Nations forbids the seizure 
and sequestration of vessels other than those of the block- 
aded State for attempting to break a pacific blockade. For 
even those writers who maintain the admissibility of pacific 
blockade assert this. |What is controverted is whether 
according to International Law the coast of a State may be 
blockaded at all in time of peace. \ From the first recorded 

1 This blockade, althoogb repre- in the Law Qtiarterly Beview, six. 
abated ae a war blockade ao that the (1903) p. 133 ; Pari. Papeia, Vene- 
ingieaa of foreign vesaela might be zuda, No. 1 (1W3), Cmd. 1399. 
prerented, waa neverthelesa esaen- * See The Times, December 9, 
tiaUy a pacific blockade. See Holland 1916, and A.X, xii. (1918) p. 806. 
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instance to the last, several writers ^ of authority have 
denied that it can. On the other hand, many writers say 
that it may, differing among themselves only as to whether 
vessels sailing under the flag of third States could be pre- 
vented from entering or leaving ports under pacific blockade.® 

^ere ought to be no doubt that the numerous cases of 
pacific blockade which occurred during the nineteenth cen- 
tury and since have, through tacit consent of the members 
of the Family of Nations, established the admissibility of 
pacific blockades for the settlement of political as well as 
of legal international differences.® / 

§ 46. It has already been stated that all writers agree Pacific 
that the blockading State has no right to seize and sgaugg- 
trajie -such ships of third States as try to break a pacific ^sels of 
blockade. Apart from this, no unanimity exists as to the 
position of ships of third States in a case of pacific blockade. 

Some writers * maintained that they must respect the 
blockade, and that the blockading State has a right to stop 
those which try to break it. The vast majority of writers, 
however, deny such a right. There is, in fact, no rule of 
International Law which could establish such a right, as 
pacific (m contradistinction to belligerent) blockade is merely 
a matter between the conflicting parties. The declaration 
of the Institute of International Law in favour of pacific 
blockade contains, therefore, the condition : ‘ Les navires 
de pavfilon Stranger peuvent entrer Hbrement malgre le 
bloous.’ 

Practice has varied. Before 1850, ships of third States 
were expected to respect a pacific blockade, and such as 
tried to break it were seized, and restored at the termination 


^ See, e.^., Hautefeuille, Des droits 
et des devoirs de ncdions neutres (2nd 
ed., 1868), ii. pp. 272-288. 

® The Institute of International 
Law studied the question in 1887, and 
voted a declaration in favour of the 
admissibility of pacido blockades. 
See Annuaire, ix. (1887) pp. 276-301. 

^ It may some day be necessary 
for an English court to consider the 
effeiot of a pacific blockade under our 
Municipal Law. Bate (A Oent%t/ry of 
Lm Beform (1901), p, 96) states that 


‘it was believed at the time of the 
Pacific Blockade of Crete that an 
English trader, if forcibly debarred 
of access to Crete by the captain of 
a British man-of-war forming part of 
the blockading squadron, would be 
able to recover damages against Tiim 
in an English court, despite the 
official declaration of the blockade.* 
Obviously this would not be the case 
if the pacific blockade were pro- 
claimed in pursuance of a Statute. 

* See Hefeter, § 112 j Perels, § 30. 
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of the blockade without compensation. During the blockade 
of Greece in 1850 and 1886, Greek ports were closed for 
Greek ships only, and others were allowed to pass through. 
And the same was the case during the blockade of Crete in 
1897. When in 1937 Japan announced a blockade of the 
Chinese coast she expressly declared that the blockade 
applied ordy to Chinese vessels.^ On the other hand, when 
Trance instituted a blockade of Formosa in 1884 and tried 
to enforce it against ships of third States, Great Brit ain 
declared that a pacific blockade could not be so enforced ; 
whereupon France had to drop her intended establishment 
of a pacific blockade, and consider herself at war with China. 
And when, in 1902, Great Britain, Germany, and Italy 
instituted a blockade against Venezuela, they declared it a 
war blockade ® because they intended to enforce it against 
vessels of third States.® 


Paoieo § 47. Theory and practice seem nowadays to agree that 
Kookade ^ under pacific blockade which try to 

Vessels of break the blockade may be seized and sequestrated. They 
aded °° ' D^ot be condemned and confiscated, but must be restored 
State. at its termination. Thus, although the Powers which had 
instituted a blockade against Venezuela in 1902 declared it 
a war blockade, all Venezuelan public and private ships 
seized were restored after the blockade was raised. 


Manner / § 48. Pacific blockade is a measure of such serious con- 
I sequences that (quite apart from the obligations of members 
7 of the League of Nations under the Covenant *) it can be 


^ No formal state of war existed at 
that time between China and Japan. 
Documents, 1937, p. 660. See also 
Bunger in vdii. (1938) pp. 689- 

704; Sandiford in Diritto Maritimo, 
February 1938 ; Chretien in JR.O., 
xlvi. (1939) pp. 274-279. And see 
Spanish Government v. North of Eryg- 
land Steamship Company (1938), 64 
T.L.R. 862. It is difficult to apply 
any accepted classifcation to the 
blockade proclaimed in December 
Z939 in connection with the Russo- 
Finnish hostilities (see below, p. 
163.) As Russia pretended that the 
blockade was proclaimed by the 
reyolutionary Grovemment of Finland 


— ^which other States did not recog- 
nise^ — ^it was, to the extent of its 
validity, a pacific blockade. 

^ That this blockade was essen- 
tially a pacific blockade has already 
been stated above, § 44. But the 
pacific blockades of Montenegro in 
1913 and of Greece in 1916 (referred 
to in § 44 above) were enforced 
against ships of third States. See 
Falcke, Le bhcus pacifique (1919), 
pp. 202 and 220 . 

® It is a moot question whether 
a League blockade would be a war 
blockade or pacific. 

^ See below, §§ 62a-62e. 
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justified only after the failure of negotiation to tattle the 
questions in dispute. And further, as blockade, being a 
violation of the territorial supremacy of the blockaded State, 
is p'ima facie of a hostile character, it is necessary for such 
State as intends in time of peace to blockade another State 
to notify its intention to the latter, and to fix the day and 
hour for the establishment of the blockade. And, thirdly, 
although the Declaration of Paris of 1856, enacting that a 
blockade to be binding must be effective, concerns blockades 
in of war only, there can be no doubt that pacific I 
blockades ought likewise to be effective. 

§ 49. Prior to the Covenant of the League and the General Value of 
Treaty for the Renunciation of War, the value of pacific 
blockade as a me ans of n on-hostile s ettlement of inter- 
naSonal difffir ences~wM~ft5uSted^^^W many witers. ~UtbCTS 
maintained, probably rightly, that the institution was of i 
great value, be it as an act of reprisal or of intervention, 
and that every measure which is suitable and calculated to 
prevent the outbreak of war must be welcomed. Experience 
showed that pacific blockade, although not universally suc- 
cessful, was a measure of this kind.'- That it could give, 
and had in the past given, occasion for abuse in the case of 
a difference between a strong and a weak Power, was no 
argument against it, as the same was vahd with regard to 
reprisals and intervention in general, and even to war. 
Although it is naturally a measure which -will scarcely be 
made use of in the case of a difference between two powerful 
naval States, it might nevertheless find application -with 
success against a powerful naval State if exercised by the 
united navies of several Powers.* It is in this connection 
that it has been referred to as an instrument of collective 
action for enforcing the obligations of the Covenant. How 
far its use has otherwise been abolished or limited by the 
. Covenant or by the General Treaty for Renunciation of 

• la only about five of the t-wenty- * See Westlake, ii. p. 18 : ‘ The 
one cases of real or supposed pacific best case for it is -when it is employed ^ 
blockade analysed by Hogan in his by the Great Po-vers collectively in '' 
monograph in 1908 did the blockade their new and growing character of 
become warlike, -with the result that the legislature of Europe. . . .’ 

•wax broke out. 
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War is discussed below.^ Probably the position is here the 
same as in the case of reprisals.^ 


V 


INTEEVBNTION 


See the literature quoted above in vol. i. at the commencement of § 134. 

lAteiyen- § 60. Intervention as a means of settling international 
oo^Mdisi differences is only a special kind of intervention in general, 
which has already been discussed.® It consists in the 
tiontoa*’' dictatorial interference of a thdrd State in a difference 
^er- between two States, for the purpose of settling the difference 
.in the way demanded by the intervening State. This 
dictatorial interference takes place for the purpose of 
exercising compulsion upon one or both of the parties in 
conflict, and must be distinguished from such an attitude 
' of a State as makes it a party to the conflict. An inter- 
vention, for instance, takes place when, although two States 
; in conflict have made up their minds to fight it out in war, 
a third State dictatorially requests them to settle their 
dispute through arbitration, f Intervention in the form of 
dictatorial interference must, further, be distinguished 
from efforts of a State directed to inducing the States in 
conflict to settle their difference amicably, such as proffering 
its good offices or mediation, or giving friendly advice.* f 
Mo^of § 51. Intervention in a difference between two States 
tion., the form of a communication to one or both of the 

conflicting States with a dictatorial request for the settle- 
ment of the conflict in a certain way ; for instance, by 
arbitration, or by the acceptance of certain terms. One 


1 See bdow, §§ 626-52e, and § 62?. 

® See above, § 43. 

® See above, vol. i. §§ 134-138. 
See also Stowell, IrUerueraion in iTUer- 
national Law (1921), containing a 
valuable bibliography ; Widmer, Der 
Zwam^ im Volkm'ecfit (1936), pp. 
31-122 ; Winfield in B, T., 1922-1923, 
pp. 130-149, and 1924, pp, 149-162 ; 


Lawrence, § 62 ; Potter in JSague 
Becfusil, 1930 (ii.), pp. 668-671. 

^ Por an express prohibition of 
intervention in the internal or ex- 
ternal afiPairs of the Contracting 
Parties see the Protocol B^tive to 
Non-Intervention signed on Decem- 
ber 23, 1936, at the Inter-American 
Peace Conference : Docwmenia, 1936, 
p. 684. 
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State may intervene alone, or several States may intervene 
collectively. Of special importance are the collective inter- 
ventions exercised by several great Powers in the interest 
of the balance of power, and of humanity.^ The relation 
of intervention to the Covenant of the League is discussed 
below.® 

§ 62. An intervention in a difference between two States Time of 
can take place at any time from the moment a conflict 
arises tfll the moment it is settled, and even immediately 
after the settlement. In many cases interventions have 
taken place before the outbreak of war. between two States, 
for the purpose of preventing war ; in other cases third 
States have intervened during a war which had broken out 
ia consequence of a conflict.® 


VI 


COMPULSIVE MEANS OP SETTLEMENT AS BETWEEN 
MEMBERS OP THE LEAGUE 


Sohacking und Wehberg, pp. 492-498, S07-610— Report of Committee of Jurists 
on the Corfu.Jaiiina affair, Off. Jf. (1924), pp. 623-627, and 1924, 
pp. 179-181 — ^Petrasou, Les meaurea da cemtrainte inlernationcUe qai na aont 
paa la guerre erdra mamhrea da la SociiU daa Nationa (1927) — RSttger, Die 
Toramaetzungan fUr die Anwendnmg von Volk&'bundzteangamaaandhmen 
(1931)— Hindmarsh, Force in Peace (Force Short of War in International 
Matione) (1933), and in A.J., xxvi. (1932) pp. 316-326— Wright in A.J., 
xviii. (1924) pp. 636-644, and xxvi. (1932) pp. 362-368— Maoooby in Oam- 
bridge Law Journal, 1924, at p. 70— Politis in R.O., Trri (1924) pp. 6-16— 
Stmpp, ibid., pp. 266-284— Guani, ibid., pp. 286.29<V-Ch. de Vissoher in 
BJ., 3rd ser., v. (1924) pp. 377-396— Cavaglieri in Biviata di dwHto 

pubbUco, June 1924 — ^McNair in Qrotiue Society, xi. (1926) pp. 29-60 

T6n4kidte in B.I., 3rd ser., vii. (1926) pp. 398-418— Verdross in Hague 
PecMeiZ, 1929 (v.), pp. 493-496— Sohaoking, Rahland, and BShmert in Z.V., 
xvi. (1932) pp. 632-561— Brierly in Cambridge Law Journal, iv. (1932) 
pp. 308-319— Pisoher Williams, Und., v. (1933) pp. 1-21- Lauterpaoht 
in A.J., xxviii. (1934) pp. 43-60. 


§ 62a. The question has arisen whether the effect of the tbe Cove- 
Covenant of the League is to place any restriction, as^^^ 


* See above, vol. i. §§ 136, 137. 

* See below, § 52c, 

* With regard to the < 3 [uefltion of 
the right of mtervention, the ad- 


missibility of intervention in default 
of a right, and to all other details 2* 
concerning intervention, the reader 
must be referred to vol, i. §§ 136- The ®Orfu 

Incident, 
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between members of the League, upon recourse to these 
compulsive means of settling State differences. The 
Covenant, as we have seen, restricts the right to resort to 
‘ war,’ and declares ‘ any war or threat of war ’ to be a 
matter of concern to the whole League ; but ‘ war,’ as we 
shall see later, is a highly technical term, and the Covenant 
does not specifically deal with compulsive measures, which 
in intent and in initiation do not amount to ‘ war,’ however 
likely to result in or produce war before long. When Italy 
bombarded and occupied Corfu in August 1923 as a reprisal 
for the murder of General Tellini and members of his suite 
at Janina, no war resulted between Italy and Greece.^ The 
Conference of Ambassadors, which settled the dispute 
between those two countries, directed Greece to pay an 
indemnity to Italy on the ground of negligence in the search 
for and detection of the guilty persons. But the incident, 
apart from the moral issue, had raised certain questions of 
the interpretation of the Covenant which the Council 
referred in an abstract form to a Committee of Jurists.* 
One of these questions and its answer demand attention : 

Question 4. ‘ Are measures of coercion which are not 
meant to constitute acts of war consistent with the terms 
of Articles 12 to 15 of the Covenant when they are taken by 
one member of the League of Nations against another 
member of the League, without prior recourse to the pro- 
cedure laid down in these Articles ? ’ 

Answer 4. ‘ Coercive measures which are not intended 
to constitute acts of war may or may not be consistent with 
the provisions of Articles 12 to 15 of the Covenant, and it 
is for the Council, when the dispute has been submitted to 
it, to decide immediately, having due regard to aU the 
circumstances of the case and to the nature of the measures 
adopted, whether it should recommend the maintenance or 
the withdrawal of such measures.’ 

This it was put on record by the Committee of Jurists 

1 F(l« summary of facts see R.r., A.J,, xviii. (1924) pp. 98-104; 

1924,|li»61. Conwell-Evans, The League OouiuA 

’ V ^ticisms of the incident see in Action (1929), pp. 73-82. See sko 
Wig MM in Illinois Law Bevieto, Exidaonia A.S. Proceedings, 1924=, vv. 
xTT^p^) pp. 131-149; HiU in 126-132. 
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and accepted by the Oounca of the League ^ that the 
obligation of Article 12 of the Covenant, ‘ in no case to 
resort to war until three months after the award by the 
arbitrators or the judicial decision or the report by the 
Council,’ is not necessarily violated by the use of ‘ coercive 
measures,’ even when — ^for such seems to be the fair inference 
from the circumstances giving rise to the interpretation by 
the jurists — ^those coercive measures involve the application 
of force. If this interpretation is correct, it indicates a 
serious defect in the Covenant which demands amendment. 
It may be, as has been suggested,® that a dispute which 
gives rise to forcible reprisals is ‘ a dispute Ukely to lead toi 
a rupture ’ which under Article 12 must be submitted to 
‘arbitration or judicial settlement or to inquiry by the 
Council ’ ; but so long as it is arguable by a member of the 
League that it is, whether the dispute is submitted to one 
of these processes or not, entitled to resort to forcible 
reprisals without breaking the Covenant and incurring the 
sanctions of Article 16, the defect in the Covenant is a grave 
one. Possibly the solution lies in an amendment designed j 
to indicate which compulsive measures involve a breach of 
the Covenant if resorted to without prior recoiuse to a 
peaceful solution under Article 12 and without the stipulated ‘ 
moratorium, and which do not ; and attempts have already 
been made ® to draw this distinction.* 


§ 62ffla. The Manchurian dispute, which broke out in 
September 1931, between China and Japan, abundantly 
iUustrated the dangers of the present wording of the 
Covenant. In the course of that conflict,® in the words of 

1 On March 13, 1924 : see Off. J., 

1924, pp. 523-527. This decision of 
the Council was relied upon by the 
representative of Greece, when de- 
fending his Government before the 
Council after the invasion by Greek 
troops of Bulgarian territory in 
October 1925 : see Off, J,, 1926, at 
p, 115. 

* By Oh. de Vissoher in RJ,, 3rd 
ser., V. (1924) at p. 385. 

* By Oh, de Visscher, loc, cit,, and 
Sohucking und Wehberg, p. 510. 

* See generally on the matter. 


McNair in Gfrotius Society, xi. (1926) 
pp. 29-50. 

® For the authoritative presenta- 
tion of the merits of the dispute on 
both sides and, generally, for the 
history of the dispute see the Off. J. 
of the League and the Records of 
the Meetings of the Assembly and 
the Council. See also Toynbee, 
Survey, 1932, pp. 396-606, and 1933, 
pp. 468-518 ; Yusuke Tsurumi, Ze 
conflit siiw-japonaia (1932) ; Morley, 
Thi Society of Nations (1932), pp. 433- 
499 ; Hudson, The Verdict of the 
League : China and Japan in Man- 


The Man- 
churian 
Dispute 
between 
China and 
Japan. 
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the Final Eeport adopted unanimously by the Assembly, 
‘ without declaration of war, a large area of what was in- 
disputably the Chinese territory has been forcibly seized 
and occupied by the armed forces of Japan and has, in 
consequence of this operation, been separated from and 
declared independent of China.’ ^ This was not, according 
to the fiudiTig of the Report, an action falling within the 
category of self-defence.^ Moreover, in connection with the 
events in Manchuria, there took place at the beginning of 
1932 widespread hostilities in the neighbourhood of Shanghai 
initiated by Japan and waged by troops under the command 
of the Japanese and Chinese Governments. But neither 
country declared war upon the other, and there was appar- 
ently absent in both parties the wish to bring about a formal 
state of war.® The Report of the Assembly declared that 
‘ this is not a case in which one country has declared war 
on another country without previously exhausting the 
opportunities for conciliation provided in the Covenant of 
the League of Nations.’ * And although the Report left no 
doubt that the situation resulting from the action of Japan 
was contrary to the Covenant and that it was incumbent 
upon the members of the League not to recognise the situa- 
tion thus brought about,® at no stage of the dispute was 
there a. declaration, with all its accompanying consequences, 


charia (World Peace Poundation, 
1933) ; Shinobu, International Law in 
the Shanghai Conflict (1933) ; Wil- 
loughby, The Sino- Japanese Contro- 
versy and the League of Nations (1935) ; 
Stimson, The Far Eastern Crisis 
(1936) ; Fischer Williams in PoliticaX 
Quarterly^ April- June 1932 ; L^uter- 
pacht, and in xxviii. (1934:) 
pp. 43-60 ; Lord Lyfcton in Zriter- 
national Affairs, xi. (1932) pp, 787- 
766 ; Anon, in jR.J. (Paris), ix, (1932) 
pp. 98-226 ; Hoor in Acta Scandina- 
vica, iii. (1932) pp. 170-208 ; Wright in 
A.J., xxyii. (1933) pp. 609-516, and 
American Political Science Beviewt 
xxvi. (1932) pp. 46-76 ; Gottsohalk in 
Z.y., rvii. (1933) pp. 188-269, 289- 
341 ; Yuen-Ii liang, ibid», pp. 1-12 ; 
J^onoharville in B.G., xl, (1933) pp. 
2^244 ; Gonsiorowski in New Fork 
Uni^sity Law Quarterly Beview, xhi. 
(1936) pp. 216-243. For a very com- 


g eto selection of documents see 
ocurnents, 1932, pp. 240-396, and 
1933, pp. 493-498. The Final Beport 
is also printed in A.J., xxvii. (1938) 
pp. 119-162. 

^ Draft Ileport (as adopted ) : League 
l>oc. A. (Bxtr.) 22. 1933. VIX. 

* Loc. cit, 

® In the ease of Japan the obvious 
reason for restraint was the unwilling- 
nesH to incur the indisputable charge 
of a clear violation of the Covenant ; 
in the case of China the explanation 
was, probably, the reluctance, which 
proved to be well founded, to exchange 
the comparative security of hostilities 
limited m scope and character for a 
formal state of war to be followed by 
the repressive action of the members 
of the League against Japan. 

^ League Doc. A. (Ixtr.) 22. 1933* 

VII- 

* See below, p. 138. 
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to the efiEect that Japan had resorted to war contrary to 
the provisions of the Covenant. Members of the League 
would have been fully entitled by the existing wording of 
the Covenant to adopt the view that resort to war had 
taken place in violation of the Covenant.^ On the other 
hand, it is probable that by refraining from considering 
Japan as having committed a breach of the Covenant, 
members of the League did not themselves become formally 
guilty of a patent disregard of their legal obligations. For 
the present wording of the Covenant is, in referring to 
‘ resort to war ’ in Articles 12 and 16,^ sufficiently elastic 
to leave to members of the League a large measure of dis- 
cretion. 

§ 52a6. The subsequent history of the League demon- Cases of 
strated that in cases of obvious acts of aggression on a 
large scale the elasticity of the prohibition of ‘resort to to War.’ 

^ See Lauterpacht in A.J,, xxviii. Williams, Schucking, and others as 
(1934:) pp. 43-60. cited above) and of League Commit- 

2 The reader will note the following tees (see, e,g,, the report of the 
three principal interpretations of the International Blockade Committee 
term ‘ resort to ’ as used in in Pebruary 1921 ; League Doc. 

Article 12 ; (lyR may mean resort A. 14. 1927. V. p. 17 ; Report of the 
to war in its technical meaning. The Third Committee of the Assembly in 
principal considerations in favour of 1921, ibid., p. 32 ; and see Doc. A. 
this construction are (a) the fact that 24 (1). 1921. V. p. 12) as well as by the 
* war ’ is a terminus technicua in Inter- consideration that a literal interpre- 
national Law, and as such has a tation of the term ‘ resort to war * 
definite meaning which cannot be dis- might enable an unscrupulous State 
regarded, and ( 6 ) that that term was in to evade the obligations of the 
1919 deliberately substituted for the Covenant by refraining, so far as it 
wide prohibition of resort to * force ’ is in its power, from bringing about 
as it appeared in the original drafts a formal state of war and thus re- 
of the Covenant. (For an account of dudjag the Covenant to an absurdity, 
these changes see Rbttger, op. cit,, (^7 Finally, ‘resort to war’ may 
pp. 14-10, and Hindmarsh, op. cit, mean not every act of force, but such 
p. 13. On the other hand, see jSCunter acts of armed force as members of 
Miller, My Diary of the Conference of the League consider, having regard 
Paris, V. Doc, 396, p. 277, for an to all the circumstances, to constitute 
intimation that that alteration was war in the contemplation of the 
regarded by some as a mere ‘ change Covenant. This was to a large extent 
in verbiage,’) In fact, although several the view of the Committee of Jurists 
aots of force, not accompanied by a in 1924 in connection with the powers 
declaration of war, against members of the Council in the matter. Obvi- 
of the League have occurred in the ously any expression of opinion on 
course of its existence, on no occasion such a question on the part of the 
has there been an express declaration Council would be of most material 
that there ha^. 4 ;aken place ‘ resort to and authoritative assistance for the 
war.’ may mean resort to members of the League in forming 

armed force. This view is supported the view as to whether particular 
by pronouncements of individual action amounts to resort to war in 
jurists (see, e.g., Brierly, Fischer the meaning of the Covenant. 

VOL. H. I 
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war ’ is not altogether destructive of the legal value of the 
Covenant. Thus in connection with the dispute and the 
war between Bolivia and Paraguay in 1934 and 1935 the 
Assembly found, in a somewhat circuitous fashion, that, in 
view of the acceptance by Bolivia of the maanimous recom- 
mendation of the Assembly, Paraguay must refrain from 
resorting to war against Bolivia — a decision which Paraguay 
disregarded with the result that partial measures of dis- 
crimination, not amounting to sanctions under Article 16, 
were adopted against her.^ When Italy invaded Abyssinia 
in 1935 and opened hostihties on a large scale, a Committee 
of siz members of the Council, in a report approved by all 
members of the Council with the exception of the parties 
to the dispute, found that a state of war existed between 
Italy and Abyssinia, that the Italian Government ‘ has 
resorted to war in violation of its covenants under Article 12 
of the Covenant of the League of Nations,’ and that ‘ it is 
not necessary that war should have been formally declared 
for Article 16 to be applicable.’ ® When Japan invaded 
China in 1937 the Assembly, acting under Article 17, had 
no difficulty in holding that Japan, who was at that time 
no longer a member of the League and was therefore not 
bound by the prohibitions of the Covenant, had violated 
her obligations under the Pact of Paris in the matter of 
renunciation of war as an instrument of national policy.® 


1 See below, p. 603. And see X, 
Special SuppL Nos. 124, 132-133, 134- 
136. 

2 Of. J„ 1935, pp. 1223-1226 ; 
Cmd. 6071. As to the Italo-Abyssin- 
ian war and the proceedings before 
the League see Salis, II conflitto italo^ 
abissim e la Societa della nazioni 
(1936) ; Mandelstamm, Le confiit 
itcdo-ithiopien devant la Sociiti des 
Nations (1937) ; Rousseau, Le confiit 
itaio-dthiopien devant le droit irder- 
TiflrfiowaZ (1938) (a valuable contribu- 
tion wbicb appeared also as a series 
bf articles in the Revue gin&rale de 
droit iTiternational public in 1937 and 
1938); Nostitz-Wallwitz in 

V. (1936) pp. 760-802 ; the same, ibid., 
vL (1936) pp. 680-722 ; Sereni in 
Mivika, 16 (1936) pp. 1-32 ; Wright 
in A.J., XXX. (1936) pp. 46-66 ; Wil- 


son, ibid., pp. 80-83; Stem, ibid., 
pp. 189-203 ; Spencer, ibid., xxxi. 
(1937) pp. 614-641 ; Strupp in R.G., 
44 (1937) pp. 43-60. For coUeotions 
of relevant documents see Docurmvis, 
1936, vol. ii. passim*, R.l. (Paris), 
16 (1936) pasatm ; A.J., xxx. (1936), 
Suppl, pp. 1-57. And see, as to the 
application of sanctions, below, p. 140. 

* See above, p. 96. The Assembly 
approved the Report of the Advisory 
Far Eastern Committee stating that 
the action of Japan was not Justified 
on the basis either of existing legal 
instmments or on that of the right of 
self-defence and that it was contrary 
to Japan’s obligations under the Nine- 
Power Treaty of 1922 and the Pact 
of Paris : Off. J., Special Supifi, 
No. 177, p. 42. See also Mandelsloh 
in E:.6*.F.,viii. (1938) pp. 84-99; Herz 
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^ 5‘2iCth’\ 

finally, when in 1939 Eussia attacked Finland, the 
Assembly found in ejSect that she had resorted to war in 
violation of the Covenants 


VII 

COMPULSIVE MEANS OP SETTLEMENT BY 
INSTIGATION OF THE LEAGUE 

lauohiUe, §§ 986 (l)-986 (6) — Barandon, pp. 302-344^.Cruoliaga, § 693— 
Suarez, § 337 — Strupp, Wort., i. pp. 166-169 — Schucking und Wehberg, 
pp. 600-636 — Hoijer, pp. 434-462 — ^Balladore Pallieri, pp. 74-88 — BoUaok, 
La hi mondiale du boycottage douanier (1913) — ^Hadjiscos, Le$ sanctiom 
irUerTiationcdes de la SocUU dea Natiom (1920), pp. 176-188 — ^Baker, Geneva 
Protocol (1925), pp. 132-169 — Mitrany, The Problem of Intermtional 
Sanctions (1926), and The Progress of Iniernational Government (1933), 
pp. 142-176 — Rappard, Irdernational Pdaiions as viewed from Gensva 
(1926), pp. 128-160 — Gonsiorowski, La SocUU des Nations et probUme de 
la paix, ii. (1927) pp. 396-424 — League Doc. A. 14. 1927. V. (Reports and 
Resolutions on the Subject of Article 16 of the Covenant) — ^Ray, Gomr 
•mnJtaire du Pacts (1930), pp. 604-636 — Rottger, Die Voraussetzungen fUr 
die Anwendung von Vblkerbundzwangsmassmhmen {19ZI) — Cohn, Kriegaver- 
hiiiung und Schuldfrage (1931) — ^Pranke, Der Wirtschaftskampf (1931) — 
Boycotts and Peace (A Report by the Committee on Economic Sanctions, 
U.S.A., ed. by Clark, 1932) — Briick, Lea sanctions en droit intematiorud 
public (1933) — ^Wild, Sanctions and Treaty Enforcement (1934), pp. 130-166, 
196-223 — ^Yepes and Pereira da Silva, Commmtaire du Pchte de la SocUU 
dea Nations, vol. ii. (1936) pp. 266-317 — ^Nfantet, Lea sanctions (1936) — 
Voronoff, Varticle 16 du Pacts (1937)— GSppert, Der Vblkerbund (1938), 
pp, 491-647 — International Sanctions (A Report by a Group of Members 
of the Royal Institute of International Afiairs) (1938) — ^Laferri^re in B.G., 
xvii. (1910) pp. 288-326 — Piccioni, ibid., xxx. (1923) pp. 242-260— Hudson 
in Harvard Law Review, xxxviii. (1926) pp. 933-936 — ^Taylor in University 
of Pennsylvania Law Review, December 1926, pp, 166-168— Arnold Porster 
in Journal of British Institute of International Affairs, v. (1926) pp. 1-16 — 
Lord Lothian, ibid,, ix. (1930) pp. 288-324 — SohUcking, Rfihland, and 
Bdhmert in Z.V., xvi. (1932) pp. 629-671— Brierly in Orotius Society, 
xvii. (1932) pp. 67-78— Bertram, ibid., pp. 139-174— Wehberg in Hague 
Recmil, 48 (1934) (ii.), pp. 92-127— De Brouckke, ibid., 60 (1934) (iv.), 
pp. 64-70 — Morgenthau in R.I., 3rd ser., xvi. (1936) pp. 474-603, 809-836— 
Kscher Williams in B.Y., xvii. (1936) pp. 130-149— Schoen in Z.I., 61 
(1936), pp, 271-287— Bradley in Qr<Aius Society, 22 (1937), pp. 13-29— 


in R.I., 3rd ser., xix. (1938) pp. 371- of Japan in the Far East see Hind- 
404; Chretien in R.G., xlvi. (1939) marsh in Hague Reeueil, 67 (1936) 
pp. 229-303. For a political study (iii.), pp. 101-190. 

(■with a bibliography) of the position ^ below, pp. 137, 143. 
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Cavar4 in B,G,, xliv*. (1937) pp. 386-4:45 — Delbez in Revue du droit public, 
1937, pp. 264-273-^cliiffer in RJS,, v. (1938) pp. 113-122, 241-279, and 
vi. (1938) pp. 24-40 (on the origins of Article 16). And see literature cited 
below, § 292a. 

Compul- § 526. The Covenant of the League raises the question as to 
® how far the compulsive means of settling State differences are 

ment by available to the League itself; that is, how far may the League 
through one of its own organs or through its members act- 
ing upon the recommendation of the League employ these 
means ? As a matter of general principle, there is no reason 
why the League should not recommend that its members 
should employ any or all of these measures in support of the 
Covenant and the peace of the world. It is in these very 
circumstances that these weapons, being employed as ‘ a 
measure of international police,^ ^ are least likely to be 
abused, and such action is in accord with the frequent 
employment of pacific blockade by the great European 
Powers in the nineteenth century. And it is not only upon 
the occasion of a breach of the Covenant, actually com- 
mitted or imminent, that these measures might be employed ; 
for the League has a general jurisdiction to take, and advise 
the taking by its members of, such action as may be neces- 
sary to secure the peace of nations. 

League § 52c. Intervention seems to be the correct term to apply 
to the action of the League in preventing the imminent 
outbreak of war by addressing an appeal to the parties and 
by reminding them, expressly or by implication, of the 
sanctions envisaged by the Covenant for the case of a breach 
of its obligations not to resort to war. This happened, for 
instance, in the dispute between Greece and Bulgaria in 
October 1925. Upon the invocation by the Bulgarian 
Government of Articles 10 and 11 of the Covenant the 
Council was immediately summoned, and telegrams were 
sent to both Governments reminding them of the solemn 
obligations of the Covenant and the grave consequences 
therein laid down for their breach, and exhorting them to 
stop military movements and withdraw their troops behind 


1 Hall, § 121, speaking of pacific blockade. See also Westlake’s remaA 
cited above, § 49 (n.). 
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their respective frontiers.^ The steps taken by the Council 
in the dispute between Colombia and Peru in 1933 were 
of a similar nature. Action of this character by the League 
may vary from the mere offer of mediation or good ofS.ces 
to that dictatorial interference which amounts to inter- 
vention.^ 

§ 52d. The principal instrument of compulsive settlement 
of disputes by the action of the League are the so-called 
sanctions of Article 16 of the Covenant. They are properly 
divided into economic and military sanctions : 


1. Economic Sanctions . — The intensity of the struggle 
during the World War revealed the potentialities of a new 
form of pressure, the so-called Economic Boycott or 
Blockade. To be cut off from the resources of neighbouring 
States and driven into isolation was found to be a terrible 
plight for a highly developed modern State; and this 
discovery® gave prominence to the idea that by prohibiting 
aU trade and financial relations and all personal association 
with the subjects of a recalcitrant State other States would 
be able to compel compliance with their demands. It was 
natural that this new means of compulsion should find a 
place in the constitution of a League of Nations inspired by 
the lessons of the War, and it is, in fact, among the fitrst 
punishments to be imposed by Article 16 on a member 
which breaks certain of its covenants. In each particular 
instance its effectiveness must depend, not only upon the 
number of States combining to use it, but also upon the 
extent to which the offending State normally relies upon 


1 Off, t/., November 1025, pp. 1695- 
1718. See Saralieff, Le conflit grico- 
bulgare (Voctobre 1926 et son r^glement 
par la Soci4i4 des Naiions (1927). 

® See above, § 60 ; Pauohille, 
§ 333 (1) ; and the Eeport, approved 
by the Council and the Asaembly. 

* For some earlier instances of the 
use of the boycott in international 
relations see Baty, InUmcUional 
Lm, pp. 64-70. For a fuller account 
see Fauchille, i. Nos. 985 (l)-985 (5) ; 
(as to Chinese boycotts) Supplemen- 
tary Documents to the Beport of the 
Lytton Commission of Inquiry ; Doo, 


C. 663. M. 320. 1932 ; Laferri^e in 
xvii. (1910) pp. 301 et seg,; Hyde 
and Wehle in A.J„ xxvii. (1933) 
pp. 1-10 ,* Lauterpaoht in H.F., 1933, 
pp. 125-140 ; Brown in Canadian 
Bar MevisWf xi. (1933) pp. 325-332 ; 
and see the literature oitm at top of 
§ 526, and Hvde, ii. § 596. See also the 
reference to ^ measures of an economic 
character against a defaulting Govern- 
ment ’ in Article 414 in the Labour 
portion of the Treaty of Versailles ; 
also Spaight, Aircraft and Gomm&ru in 
War (1926) (cited as Spaight, Com- 
tnarce), on economic pressure in war, 
especially at pp. 1-21 and 173-817. 


Article 16 
of the 
Cove- 
nant. 
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those States, the strength of its own internal resources, and 
its power to retaliate upon those who seek to constrain it. 

The relevant paragraph of Article 16 provides that ‘ Should 
any member of the League resort to war in disregard of its 
Covenants under Articles 12 , 13 , or 15 , it shall ipso facto 
be deemed to have committed an act of war against all other 
members of the League, which hereby undertake immedi- 
ately to subject it to the severance of all trade or financial 
relations, the prohibition of all intercourse between their 
nationals and the nationals of the Covenant-breaking State, 
and the prevention of all financial, commercial, or personal 
intercourse between the nationals of the Covenant-breaking 
State and the nationals of any other State, whether a member 
of the League or not.’ ^ 

The adoption of the measures enumerated in this para- 
graph was envisaged as being absolutely obligatory upon 
the members of the League as soon as they have satisfied 
themselves that there has taken place resort to war contrary 
to the provisions of the Covenant.^ 

With regard to both economic and military sanctions it 
must, in the first place, be noticed that it is not every 
breach of the Covenant which ipso facto brings these sanctions 
into play, but only resort to war in the circumstances ia 
which war is prohibited by Articles 12 , 13 , or 15 .® Secondly, 
it is now generally recognised that the effect of any such 
breach of the Covenant is not at once to bring about a state 
of war between the Covenant-breaking State and all other 
members of the League, and thus at once to invest each of 
them with the rights of a belligerent without the necessity 


^ An amendment was adopted by 
the Fifth Assembly (Protocol em- 
bodying it opened for signature on 
September 27, 1924), designed to have 
the effect of making branches (ii) and 
(iii) of this paragraph of Article 16 
(as subdivided in the text above) 
apply compulsorily so far as concerns 
‘persons resident’ in the territories 
of both the Covenant-enforcing and 
the Covenant-breaking States, and 
optionally as regards their respective 
‘ nationals ’ ; see Baker, op. cit., p. 
207, n. 1, and Hudson, op. cit, p. 936. 


The amendment has not yet received 
enough ratifications to make it oper- 
ative. 

® As to subsequent changes see 
below, § 62/. 

® This does not mean that com- 
pulsive means, including those con- 
templated in Article 16* cannot be 
employed under other Articles of the 
Covenant. See the Beport of a Com- 
mittee of the Councu in 1921 on 
Amendments to the Covenant : 
League Doc. A. 24 (1). 1921. V. [A.C. 
40 (a)], pp. 11-13. 
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of a declaration of war.^ Thirdly, each member of the 
League is bound and entitled to determine for itself whether 
a breach of the Covenant has been committed. 

The economic sanctions of Article 16 fall into three 
branches : (i) the severwnAe of all trade or financial relations : 
this provision seems to contemplate not only that each 
co-operating member of the League will itself sever any 
trading or financial relations between its Government and 
the Government of the offending State, but also that it will 
mate it illegal under its own Municipal Law for any person 
resident or being or carrying on business within its territory 
to trade with or remit money to the Government of the 
ofiending State or with or to any person resident or being 
or carrying on business within the territory of the ofiending 
State, upon the analogy of the English crime of ‘ trading 
with the enemy ’ ; (ii) the prohibition of all intercourse 
between their nationals ® and the nationals of the Covenant- 
breaking State, which seems to overlap (i) above and to 
extend it to cover non-commercial intercourse.® It will be 
noted that branches (i) and (ii) merely involve the application 
and enforcement of the Municipal Law * of the co-operating 


1 See Report of the Third Com- 
mittee of the Second Assembly, cited 
at top of § 526. This was in fact the 
view expressed by the Second As- 
sembly in one of its resolutions : see 
Becords of the Aasembly, Plenary 
Meetings, p. 803. It must also be 
noted that the present wording of the . 
Covenant has replaced the original 
phrase, which was ‘ become at war 
with.’ See Hunter Miller, Th>e Draft- 
ing of the Covenant (1928), ii. p. 79. 

* See above, p. 134, n. L 

® English law prohibits non-oom- 
mercial intercourse with an alien 
enemy equally with commercial inter- 
course : see Robson v. Premier Oil 
and Pi^e Line Co, (1915) 2 Ch. at 
p. 136 (a passage approved In the 
House of Lords, [1918] A.C. at p. 
248); see McNair, Legal Effects of 
72. 

* The Treaty of Peace Act, 1919, 
enables the British Government to 
pass Orders in Council under which 
these provisions can be carried out in 
Great Britain without further legis- 


lation. This apparently was the view 
expressed by the British Government 
in 1921 in reply to an inquiry ad- 
dressed to the members of the League 
by the Secretary-General {Off, J., 
1921, p. 433). (Section 1 of that Act 
provides as follows : ‘ His Majesty 
may make such appointments, estab- 
lish such offices, make such Orders in 
Council, and do such things as appear 
to him necessary for carrying out the 
said Treaty and for giving effect to 
any of the provisions of the said 
Treaty.’) During the Italo-Abyssin- 
ian war the sanctions under Article 16 
were put into operation by means ojf 
Orders in Council: The Treaty of 
Peace (Covenant of the League of 
Nations) Order, 1935 (S.R. & 0., 
No. 1038) and subsequent Orders. 
See Off, J,, June 1927, for an analysis 
of the replies of various Governments 
to the request by the Secretary- 
General of the League for information 
on the matter. The Erench Law of 
1927 provides that * within the scope 
of the Covenant of the League of 
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States, whicli must if necessary supplement that lav in 
order to enable their Governments to carry out their obliga- 
tions ; (iii) the prevefnikm, of all financial, commercial, or 
personal intercourse between the nationals of the Covenarit- 
breaking State and the nationals of any other State, whether a 
member of the League or not. This branch of the sanction is 
the most serious of all. As regards the nationals of co- 
operating members of the League, it need not involve the 
exercise of belligerent rights of visit and search and blockade, 
because it may be assumed that the co-operating States 
would assent to the mutual interruption of commerce and 
intercourse between their nationals and those of the offending 
State ; and it is arguable that members of the League, 
whether actively co-operating or not, have assented in 
advance to such interruptions.^ As regards the nationals 
of States not members of the League, it is difficult to see 
how their intercourse with the nationals of the offending 
State can be completely cut off without a declaration of 
war against the offending State and the exercise of the full 
belligerent rights against the nationals of a neutral State 
which would thereupon accrue. So long as any States 
having economic and political importance remain outside 
the League, this obstacle will continue to exist.^ 


II. Military Sanctions. — While the wording of para- 


Nations and in application of its 
provisions, particularly Articles 10, 
11 (paragraph 1), 13 (paragraph 4), 16, 
and 17 (paragraph 4), the Govern- 
ment may, even in peace time, on 
the proposal of the Minister for Foreign 
Affairs, order, by decree given in the 
Council of Ministers, even if mobilisa- 
tion has not yet been ordered, the 
economic and financial measures 
provided for in these Articles;’ See 
on this subject Mirkine-Guetz6vitch, 
Droit constitutionnel international 
(1933), pp. 222«224 ; Bertram in 
Qrotiua Society, xvii. (1932) pp. 139- 
174; Jenks, ibid,, xxi. (1935) pp. 1-26 ; 
and below, § 292a, and the Records of 
the Third AseemhVy, Meetings of the 
Oommtteee, pp. 316-380. 

It would seem that if a League 
blockade is desired to affect the 
vessels of States not members of the 


League, it must be a war blockade. 
See Lord Robert Cecil at the Emht- 
eenth Plenary Meeting of the mrst 
Assembly (Records, pp. 382-399). See 
particularly Report by the Secretary- 
General to the Council of the League, 
dated May 17, 1927 ; League 5oo, 
C. 241. 1927. V. See also Report by 
the Secretary-General of May 1927 
on the legal position arising from the 
enforcement in time of peace of the 
measures of economic pressure indi- 
cated in Article 16 of the Covenant, 
particularly by a maritime blockade : 
League Doc. A. 14. 1927. V.» pp. 83-88. 

^ See below, p, 528. 

® Als to the necessity, in order to 
make the blockade efficacious, of en- 
forcing it against non-members of 
the League, see Sohfioking und Weh, 
b®3^» p. 633, and Records of the Second 
Assembly, Fknary Meetings, p. 414. ^ 
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grapli 1 of Article 16 leaves no doubt that the measures 
provided therein were envisaged as obligatory, no such 
obligation was imposed by the second paragraph of Article 
16 which laid down that in the case of unlawful resort to 
war it shall be the duty of the Council ‘ to recommend to 
the several Governments concerned what effective military, 
naval or air force the members of the League shall severally 
contribute to the armed forces to be used to protect the 
covenants of the League.’ ^ 

§ 62e. Expulsion from the League. — ^According to paragraph Expulsion 
4 of Article 16, ‘ any member of the League which has 
violated any covenant of the League may be declared to be 
no longer a member of the League by a vote of the Council 
concurred in by the representatives of all the other members 
of the League represented thereon.’ This provision was 
acted upon in December 1939 when the Council, in pursuance 
of a recommendation of the Assembly, found that as the 
result of her attack on Finland Soviet Russia placed herself 
outside the League of Nations, and that, accordingly, she 
was no longer a member of the League.^ 

§ 52/. The provisions of Article 16 constitute a fundamental fenddons 
feature of the Covenant and a radical innovation in Inter- 
national Law. They give expression to the correct view and the 
that certain manifestations of unlawfid conduct on the part of the 
of sovereign States are liable to repression and punishment JAagne- 
by the collective effort of the members of the League.^ 


1 As to these see also beIow> §§ 292c 
and 292d. 

2 The wording of the Resolution 
of the Council (Off. X, 1939, p. 606) 
was such as to suggest that the reason 
for the expulsion was Russia’s refusal 
to submit to the procedure of the 
Covenant. However, the Resolution 
must be read in conjunction with 
that of the Assembly to which it 
refers and which found that Russia 
had failed to observe Article 12 of 
the Covenant and the Pact of Paris. 
No formal motion for excluding a 
Member had previously come before 
the Council. In 1934 the British 
representative suggested that the 
oppreiKion of certain sections of her 
negro population by Liberia migjit 


justify her exclusion on acooimt of 
violations of Article 23(6) of the 
Covenant relating to the treatment 
of native populations : Off* J*, 1934, 
p. 609. 

® While the object of sanctions 
under Article 16 is to repress or punish 
unlawful resort to war, the object 
of the International Convention on 
Financial Assistance of October 1930 
is to provide financial assistance by 
the contracting parties in the form 
of guarantees for the service of loans 
raised by a State which is attacked 
or threatened with attack. In the 
latter case the Council of the League 
may grant finanoial assistance to a 
State threatened by an opponent who 
refuses to comply with the reoom- 
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That principle rejects the opinion that individuals ought to 
be able to escape the consequences of their conduct in so 
far as they act as States, or that the admittedly large diffi- 
culties of repression when directed against collective units 
must result in an immunity destructive of the possibility 
of an effective international order. ^ The principle of 
sanctions is only imperfectly realised in Article 16 . Military 
measures are of an optional character. Economic measures 
were adopted as being of a binding nature although early 
in the history of the League an authoritative interpretation 
was adopted which made it clear that the members of the 
League enjoy a substantial measure of discretion in the 
application of the obligatory measures contemplated in 
Article I6.2 According to that interpretation, members of 


mendations of the Council. The 
entrance into force of the Convention 
is dependent upon a number of con- 
ditions, one of which is the entering 
into force of a General Disarmament 
Treaty. The Convention does not 
seem to have been ratified by any 
Great Power. See Misc, No. 13 
[1931] Cmd. 3906 ; Barandon, pp. 
103-108 ; Toynbee, Survey, 1930, 
pp. 89-91 ; Documents, 1930, pp. 46- 
60; B.r,, 1931, pp. 161 and 166; 
Fischer Williams in Hague Becueil, 
1930 (iv.), pp. 81-176 ; Strakosch in 
Interrwiio'ml Ajjavrs, x. (1931) pp. 
208-222 ; Curtius in B.G., xl. (1933) 
pp. 326-346. See also Goig4, line 
nouveMe sanction du droit international 
(1926). 

There is no element of sanction, in 
the meaning of Article 16, in the so- 
called declaration of non-recognition 
to the effect that it is ‘incumbent 
upon the members of the League not 
to recognize any situation, treaty, or 
agreement which might be brought 
about by means contrary to the 
Covenant of the League of Nations or 
. to the Pact of Paris.’ Such declara- 
tions were made by the Assembly 
in the Sino- Japanese dispute in 1932 
and in the Bolivian-Paraguayan 
dispute in 1934 in the course of the 
adoption of the Final Beport under 
Article 16. The duty of non-recogni- 
tion follows, so far as members of 
ffec' League are concerned, from the 
obKgation of Article 10 to respect the 


territorial integrity of the members of 
the League. Its legal effect is contro- 
versial and is discussed in vol. i. 
§75i. 

In April 1936 the Council of the 
League, following upon the breach 
of the military clauses of the Treaty 
of Versailles by Germany, adopted a 
Besolution laying down that a breach 
by a member of the League of its 
undertakings concerning the security 
of peoples and the maintenance of 
peace in Europe should ‘call into 
play all appropriate measures on the 
part of the members of the League 
and within the framework of the 
Covenant ’ (I..eague of Nations, 
Monthly Summary, April 1936). A 
Committee was appointed to propose 
measures to render the Covenant 
more effective in the organisation of 
collective security, and to define in 
particular the economic and financial 
measures to be applied to States en- 
dangering peace by unilateral repudi- 
ation of their international obligations. 

^ But see Brierly in Orotius Society, 
xvii. (1932) pp, 71-74 and Fischer 
Williams, Aspects of Modem Inter- 
natioml Law (1939), pp. 83-88. On 
corporate criminal responsibility Winn 
in Cambridge Law Journal, iii. (1929) 
pp. 398-416, 

® See the Eesolutions of the 
Assembly of 1921 reprinted in Deports 
and Resolutions on the Subject of 
Article 16 of the Covenant : Doc. A. 14. 
1927. V., p. 42, 
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the League are bound to proceed against the aggressor State 
in all cases in which they (as distinguished from an organ 
of the League authorised to ascertain the fact of the violation 
of the Covenant may decide that the rigid condition of 
unlawful ‘ resort to war ’ has been fulfilled. Thus in the 
case of the dispute between Japan and China concerning 
Manchuria the members of the League were under no legal 
obligation to apply sanctions seeing that they availed them- 
selves, to its full extent, of the right to exercise their dis- 
cretion in determining whether unlawful ‘ resort to war ’ 
had taken place and refused to find that that contingency 
had arisen.^ 

However, on subsequent occasions members of the League 
adopted an attitude which must be regarded as a departure 
from their legal obligations under Article 16 of the Covenant. 
In the case of the war between Bolivia and Paraguay ® they 
found, in effect, that the former was resorting to war 
contrary to the provisions of the Covenant. Nevertheless, 
apart from a partially executed prohibition of export of 
arms and munitions to Paraguay,* the members of the 
League failed to take the various measures which Article 16 
renders ‘ immediately ’ operative. Subsequent to the 
invasion of Abyssinia by Italy in 1935 they found that 
Italy had been guilty of resort to war in violation of her 
obligations under the Covenant.® However, although the 
sanctions of Article 16, paragraph 1, were formally put into 
operation and although an elaborate machinery was set up 
with a view to their successive and gradual enforcement,® 


^ Thus the finding that Italy had 
been guilty of resort to war contrary 
to the provisions of the Covenant was 
not effected by a formal vote of the 
Council as a whole. The President of 
the Council, after the vote had been 
taken on the Report of the Council 
Committee on October 7, 1935, de- 
clared: ‘I take note that fourteen 
members of the League of Nations 
represented on the Council consider 
that we are in presence of a war begun 
in disregard of the obligations of 
Article 12 of the Covenant ’ : Off. J., 
1936, p. 1226. 

® See above, p. 128. 


® See above, p. 130. 

* The prohibition of export of arms 
and munitions was one, but only one, 
of the various measures which the 
members of the League were bound to 
take under the first paragraph of 
Article 16. 

® See above, p. 130. 

® On October 10 the Assembly re- 
commended the establishment of a 
committee to co-ordinate the meas- 
ures to be taken against Italy. The 
Co-ordination Committee consisted of 
delegates of fifty Members of the 
League, i.e., of aU Members with the 
exception of the parties to the dispute 
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the nature of the action taken was such as to suggest that 
the repressive measures were being adopted as a mani- 
festation of moral reprobation rather than as an effective 
means of coercion. The sanctions were continued during 
the whole course of the major military operations in 
Abyssinia, but after the resistance of the Abyssinian forces 
had broken down and Italy had announced the annexation 
of Abyssinia in May 1936,^ the Assembly took note in July 
1936 of the decision of the overwhelming majority of the 
members of the League to put an end to the application 
of sanctions ^ and recommended that steps be taken to 
terminate them in so far as they were enforced by collective 
action under the aegis of the League.^ 

and Paraguay (who had previously J., Special Suppl. Nos. 146-160; 

given notice of withdrawal from the Documents^ 1935 (ii.), pp. 192-316, 

League), the Dominican Republic, 478-660 ; Merceletti, Bibliografia deZle 

Guatemala and Salvador (who were samioni (1937) ; Serup, L' article 16 

not represented at the Assembly). du Pacte et son interpretations dans U 

The work of the Committee of Co- conjlit italo-ithiopie7i ; Highley, 
ordination was largely conducted ThePirstSamtions Experiment 

through a smaller Committee of Goppert, Der Volkerbund (1938), pp. 

Eighteen, which examined and sub- 528-664 ; Atwater, Administration, of 

mitted proposals for approval of the Export and Import Embargoes by 

larger body. In October and Nov- member States of the League of EationSf 

ember 1936 the following proposals 1936-1930 (Geneva Studies, 1938, 

were submitted to and approved by No. 9) ; Kuhn in A,J,f xxx. (1936) 

the Co-ordinating Committee : (1) A pp. 80-83 ; Myers, ibid., pp. 124-130 ; 

prohibition of export and transit of Rousseau in R.I., 3rd ser., xvii. 

munitions and implements of war to (1930) pp. 6-05 ; Belin in JftJ. (Paris), 

Italy; (2) a prohibition of loans and 17 (1930), pp. 118-162 ; Bradley in 

credits to Italy ; (3) a prohibition of Qrotius Society, xxii. (1936) pp. 13-29, 

imports from Italy ; (4) a prohibtion See also De6,k and Jessup, A Collection 

of export to Italy of transport ani- of Neutrality Laws, Regulations, and 

mals, rubber, aluminium, iron ore, tin. Treaties of Various Countries, 2 vob. 

and some other metals ; (6) a pro- (1939), in which the various decrees 

vision for mutual support in the and regulations providing for 

application of the economic and application of sanctions are repro- 

jfinanoial sanctions. These measures duccfl. 

were put into operation by all States ^ See vol. i. § 239. 

Members of the League with minor * The futility of governmental 

exceptions including Albania, Austria, action was equalled, if not exceeded,' 

and Hungary. As to Switzerland see by the untenable suggestion made by 

below, § 29^. In November a pro- some writers to the ^ect that as the 

posal was put forward to extend the sanctions of Article 16 were, in their 

embargo upon exports so as to cover view, of a preventive as distinguished 

petroleum, iron, steel, and coal, hut from a punitive nature, they oug^t " 

the pro^sal was not accepted. to be abandoned as soon as 

On the application of sanctions aggressor State had accom]rii8hed its , 
during the Italo- Abyssinian war see, object. See, e.g., Strupp in R.Cf*, xlir. ■ 
in addition to the literature and (1937) pp. 49, 60. 

documents cited above in §62a6, * O/J., Special Supta.No, 167, 1936/"^^^^^^ 

International Conciliation Pamphlet p. 66. One of the indirect results el 

No, 316 (1936) ; Gmd. 6071 ; Off. the failure to apply Article 16 was 
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In 1937 and 1938 the members of the League, acting in 
pursuance of Article 17 of the Covenant, found that Japan 
had resorted to war against Ohina.^ However, no repressive 
action as laid down in Article 16 and as enjoined by Article 
17 was taken.2 

The repeated failure of the members of the League to 
apply the- binding provisions of Article 16 had a double 
effect. ^In the first instance, it was a contributory factor in 
weakening^fie system of collective security whose establish- 
ment was one of the objects of the Covenant, As a result, 
a number of States, instead of seeing in sanctions an effective 
safeguard of their own security, henceforth thought them- 
selves justified in regarding them as a source of danger 
calculated to entangle them in any future conflict between 
the Great Powers. In the second place, the failure to fulfil 
the obligations of Article 16 tended to foster the view that 
its binding force had been destroyed as the result of an 
interpretation put upon that article by actual practice. 

In July 1938 a group of the smaller States assembled at 
Copenhagen and including Sweden, Norway, Denmark, 
Finland, Belgium, Holland and Luxembourg, made a formal 
declaration to the effect that having regard to obtaining 
conditions and the practice followed in previous years, the 
system of sanctions had acquired a non-obligatory character. 
They asserted that economic and financial sanctions had 
now obtained the same optional character as military 
sanctions, and that the same considerations applied a 

vides for mutual assistance in apply- 
ing sanctions and in resisting any 
counter-measures of the Covenant- 
breaking State. For the correspond- 
ence on the matter see DocumevU^ 
1936 (ii.) pp. 296-316. And see in 
particular p. 207 on Proposal No. V. 
on the Organisation of Mutual Sup- 
port adopted ' by the Co-ordination 
Committee on October 18, 1936 ; 
Levitch, La collaboration dans Vap^i- 
cation des sanctions (1938) j Ruffin, 
Ventraide dans Vapplication des sanc- 
tions (1938); B.r., xvii. (1936) 

pp. 176-178. 

1 See above, p. 130. 

* See above, p. 96, n. 4, 


initiation, by the same resolution of 
the Assembly which recommended the 
liquidation of the sanctions against 
Italy, of an enquiry calculated to 
improve the application of the prin- 
cij^es of the Covenant in the matter of 
settlement of disputes. For the docu- 
ments containing various declarations 
by Governments on this question see 
Off. J., Special SuppL No. 164 (1936) ; 
for the Report of the Special Com- 
mittee to Study the j9^plication of 
the Principles of the (S)venant see 
ibid.. No. 180 (1938). 

The application of sanctions against 
Italy in 1936 and 1936 revealed some 
problems and difficulties inherent in 
paragraph 3 of Article 16 which pro^ 
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fortiori to the grant of a right of passage in conformity with 
Article 16, paragraph 3.^ At the Assembly of that year the 
large majority of States, including Great Britain ^ and 
France, made declarations to a like effect. Soviet Eussia 
and a small number of other States expressed a contrary 
opinion. The Assembly merely decided to communicate 
to all members of the League the Report registering the 
various views expressed on the subject. However, although 
a formal amendment of the Covenant in the sense con- 
tended for by most members of the League was regarded as 
impracticable, a point was reached at which the legal 
obligation to apply economic sanctions could no longer be 
regarded as existent. The declarations made by the vast 
majority of the members of the League amounted — ^in fact 
as well as in law — ^to a unilateral denunciation of the 
relevant provisions of the Covenant without regard to the 
machinery which Article 26 provides for its amendment. 
That denunciation could, not improperly, be justified by 
reference to a vital change in conditions, in particular having 
regard to the fact that the membership of the League had 
been considerably reduced as the result of the withdrawal 
of a number of States. When the war with Germany 
broke out in September 1939 the legal position was therefore 
that, while military sanctions had been of an optional nature 


1 Por the text of the declaration see 
Acta ScaTidinavica, ix. (1938) p. 128, 
Aheady, in July 1936, the Scandi- 
navian States, Spain and Switzerland 
had declared that in view of the 
changed situation and the imperfect 
application of the Covenant in other 
directions, they must regard as open 
the question of the application of 
Article 16. Por the text of the 
declarations see jZf.o.F., vi. (1936) p. 
671. On the Dutch and Bel^an 
declarations in 1937 see von Ta- 
houillot, ibid., vii. (1937) pp. 394-400. 
As to the Scandinavian States see 
Hambro, ibid., viii. (1938) pp. 446- 
469. See also Jones, The ^candi- 
Tiavian States and the League of NcUiom 
(1939). Por the Belgian declaration 
of October 1936 see Documents, 1936, 

pp. 220-261. 

* While the British Government 


emphasised in its declaration that 
there was no longer any unconditional 
obligation to take the measures con- 
templated in Article 16, it insisted 
that members of the league were not 
at liberty to remain indifferent to 
aggression, that there was a duty to 
consider, in consultation with other 
members of the League, whether and 
to what extent Article 16 could in any 
given case be applied, and that the 
right of any member of the Lea^e 
to take any measure of the ^d 
contemplated by Article 16 remained 
intact. Por the text of the British 
declaration and those of other States 
see the Minutes of the Plenary IMeet- 
ings and of the Sixth Committee of 
the Assembly. The Deport of the 
Sixth Committee on the subject is 
^nted in Doc. C. 444. M. 287. 1988^ 
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from the outset, economic sanctions now acquired such 
optional character. In both' cases the provisions of the 
Covenant constituted henceforth a mere authorisation for 
the members of the League to proceed or discrimiaate 
against the law-breaker if they were of the opiruon that 
imlawful resort to war had taken place. But that very 
authorisation represented in itself both a significant innova- 
tion in the history of International Law and an adequate 
legal basis for effective action against the aggressor State.^ 

1 In connection with the Finnish vide Finland with such material and 
appeal in December 1939, the As- humanitarian assistance as may be 
sembly, after having found that in its power and to refrain from any 
Russia had failed to observe Article action which might weaken Finland’s 
12 of the Covenant and the Pact of power of resistance : Off, J,, 1939, 

Paris, and after having solemnly con- p. 540. For some aspects of the 
demned the action of Russia, invited execution of that Resolution see 
every member of the League to pro- below, pp. 507, 564. 
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Balladore Pallieri, pp. 98-107— Hunter Miller, The Peace Pact of Paris (1928)— 
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Renunciation of War (1928) — ^Toynbee, Survey^ 1928, pp. 1-48 — Shotwell, 
War as an Instrument of National Policy and its Renunciation in the Pact 
of Paris (1929) — ^Myers, Origins and Conclusion of the Paris Pact (World 
Peace Foundation, 1929) — Balbareu, Le Pacte de Paris (1929)— Stmpp, 
Kdlogg-Pact im Rahmen des Kriegsvorbeugungsrechts (1929)— Wehberg, 
Die AecUung des Krieges (1930) (I'he Outlawry of War (1931)), in Eagm 
Recueil, 1928 (iv.), pp. 161-306, and in Priedenswarte, 38 (1938), pp. 136-149 
— ^Barandon, pp. 262-301 — Cohn, KriegsverhUtung und Schuldfrage (1931), 
pp. 161-199, and in Z.V,, vol. xv. (1930) pp. 169-182 — Stratis, Le Fade 
gdndral de renonciation k la guerre (1931) — Sohanzer, II rmndo fra la pace 
e la guerra (1932), pp. 202-208 — Gdppert, Der Volkerbund (1938), pp. 469- 
490 — Round Table, xviii. (1927-1928) pp. 466-476 and 727-743 — ^Erich m 
RJ. (Geneva), vi. (1928) pp. 232-240 — ^Montluc, ibid., pp. 334-346— Keir 
in International Affairs, vii. (1928) pp. 361-388, xxiii. (1929) pp. 94-107— 
Oolombos in Grotius Society, xiv. (1929) pp. 87-101 — ^Makowski in Bulletin, 
xxi. (1929) pp. 10-20 — Brierly in B.Y., 1929, pp. 208-210— Kunz in 
Miiteilungen der deutschen Gesellschaft filr Vdlk&rrecht, No. 9 (1929), pp. 76 
et seg. — A. 8. Proceedings, 1929, pp. 88-108 — ^Martin, ibid., pp. 143-160— 
Borohard, ibid., pp, 114-117, and in A.J., xxiii. (1929) pp. 116-120— 
Descamps in Hague Recueil, 1930 (i.), pp. 399-666 — ^Kelsen, ibid., 1932 (iv.), 
pp. 132-137, and in Z.d.R., xiv. (1934) pp. 240-266 — in Acta Scan- 
dinavica, iii. (1932) pp. 94-106— Stimson in Foreign Affairs (U.S.A.), xi. 
(1932-1933), Special Suppl. No, 1, pp. i-ix — ^Wright in A.J., xxvii. (1933) 
pp. 39-61 — ^Lauterpacht in Grotius Society, xx. (1934) pp. 178-202— 
Fischer Williams in International Affairs, xiv. (1936) pp. 346-368— 
Gonsiorowski in American Political Science Review, 30 (1936), pp. 663-680. 
See also the writers referred to below, §§ 62m and 292A. 

Tke Place § 62gr. Prior to the General Treaty for Renunciation cf 
War the institution of war fulfilled in International Law; 
tional two contradictory functions. In the absence of an intear-; 
national organ for enforcing the law, war was a means 
self-help for giving effect to claims based or alleged to 
based on International Law. Such was the legal and mor4|: 
authority of this notion of war as an arm of the law that 
most cases in which war was in fact resorted to in order®;;; 
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increase the power and the possessions of a State at the 
expense of others, it was described by the States in question 
as undertaken for the defence of a. legal right. ^ This con- 
ception of war was intimately connected with the distinction, 
which was established in the formative period of Inter- 
national Law ® and which never became entirely extinct, 
between just and unjust wars. At the same time, however, 
that distinction was clearly rejected in the conception of 
war as a legally recognised instrument for challenging and 
changing rights based on existing International Law. In 
the absence of an international legislature it fulfilled the 
function of adapting the law to changed conditions. More- 
over, quite apart from thus supplying a crude substitute 
for a deficiency in mternational organisation, war was 
recognised as a legally admissible instrument for attacking 
and altering existing rights of States independently of the 
objective merits of the attempted change. As Hyde, 
writing in 1922 , said : ‘ It always lies within the power of 
a State ... to gain political or other advantages over another, 
not merely by the employment of force, but also by direct 
recourse to war.’ ® International Law did not consider as 
illegal a war adnaittedly waged for such purposes. It 
rejected, to that extent, the distinction between just and 
unjust wars. War was in law a natural function of the 
State and a prerogative of its uncontrolled sovereignty. 

Both these aspects of war were, in addition to their 
mutual inconsistency, open to juridical objections of a 
fundamental nature which could be satisfactorily met only 
by dint of a denial of the legal nature of International Law, 
or at least by an assertion of its weakness as a system of 
law. They could not be adequately answered in terms of 
notions derived from the law of civilised communities.** As 

^ For examples see Strisower, Der admissible only as a remedy against 
KrUg und die Vdlkerrechteordnung a legal wrong. 

(1919), pp. 22-25, and Lauterpaobt, * See below, § 63. 

The Function of Law, pp. 364, 365. ® Hyde, ii. p. 189. 

Suoli one-sided declarations, frequently * Thus, for instance, it is f re- 

made in notorious disregard of the quently pointed out that in primitive 
law, cannot properly be regarded as communities the enforcement of the 
a sufi6cient basis for the view, held law is left to the injured party* and 
by many writers, that according to that war conceived as an instrument 
positive International Law war is of legal self-help is not, therefore, 

VOL. n. K 
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an instrument for the vindication of the law, war signified 
a legally inadmissible identification of victorious power, 
wielded by the interested State, with legal right. As a 
means of changing the law, it constituted a radical break 
in the continuity of the system of International Law and 
was analogous to an authorisation of a revolution in the 
very constitution of a State. International Law regulated 
in time of peace the relations of States on the basis of 
scrupulous respect for the independence and dignity of 
each of them. It made the limited invasion of the sphere 
of interests of States through the institution of reprisals 
dependent upon a number of more or less clearly defined 
conditions. | But, by the exercise of a purely discretionary 
right of declaring war, a State could with one stroke release 
itself, as against the attacked member of the society of 
States, from all the obligations of International Law save 
those appertaining to the conduct of war. It is not sur- 
prising that, faced with these difficulties, some writers 
preferred to regard war not as an institution recognised by 
International Law, but as a condition or fact found and 
regulated by it.^ | 

Attempts . , § 52/i. The Hague Conferences of 1899 and 1907 and the 
^e^mght J^iovement for the pacific settlement of international disputes 
of War. marked the beginning of the attempts to limit the right of 
war both as an instrument of law and as a legally recognised 
means for changing legal rights. At the same time more 
direct attempts were made to limit the right of war. 
The Hague Convention of 1907 respecting the Limitation 
of the Employment of Force for the Recovery of Contract 
Debts prohibited, subject to certain exceptions, recourse 
to force as a legal remedy for enforcing obligations in respect 


inconsistent with the legal nature of 
International Law. It is submitted 
that it is scientifically more appro- 
priate to regard the institution of 
war, as recognised by positive Inter- 
national Law in the eighteenth, nine- 
teenth, and twentieth centuries up to 
1^8, as inconsistent with a true 
system of law, than to attempt to 
uphold the juridical character of the 
international system by maintaining 
that in that period war was a legally 


recognised reaction against a legal 
wrong, and nothing else. 

^ See, e.^., Westlake, ii. p. 3j 
Kohler, Orundlagen dea Volk&rrecMs 
(1918), p. 171. It is not necessary to 
discuss the merits of this particular 
conception of war except to the extent 
of stating that it purports to enable 
International Law to regulate the 
incidents of conduct which may in 
itself be a violation of International 
Law. 
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of contracts of that nature.^ The " Bryan treaties ’ intro- 
duced a check upon the right of war by imposing upon the 
parties the duty not to begin hostilities prior to the report 
of the conciliation commission.^ The Covenant of the 
League, in addition to providing for a moratorium in regard 
to all wars, definitely deprived members of the League of 
the right of war in some cases.® 

While these attempts to limit the right of war as an 
instrument of the law were mainly procedural, more deter- 
mined efforts were made to declare the illegality of ‘ wars 
of aggression,’ i.e. wars undertaken in defiance of existing 
legal rights of other States. Article 1 of the draft of the 
abortive Treaty of Mutual Assistance of 1923 ^ declared 
war of aggression to be an international crime. Similar 
terms were used in the Preamble to the abortive Geneva 
Protocol of 1924 which, in Article 2, laid down the obligation 
‘ in no case to resort to war ’ except in specific cases enumer- 
ated therein.® In September 1927, at the instance of the 
Pohsh Delegation, the Assembly of the League adopted a 
resolution expressing the conviction that ' a war of aggres- 
sion can never serve as a means of settling international 
disputes and is, in consequence, an international crime,’ 
and declaring that ‘ all wars of aggression are, and shall 
always be, prohibited,’ and that " every pacific means must 
be employed to settle disputes of every description, which 
may arise between States.’ ® In the Locarno Treaty of 
1926 the parties mutually undertook that, subject to certain 
exceptions, ‘they will in no case attack or invade each 
other or resort to war against each other.’ Other similar 


1 See vol. i. § 135. 

® See above, § 11a. 

* See above, § 

* League Doc. A. 36. 1923. IX. 
For the replies of Governments see 
A. 35. 1924. IX. See also BoujQEard, 
Le pacte d^assisiaTtce rmitteUe de la 
SociM des Nations (1926) ; Wheeler- 
Bennett and Langermann, ProbUm of 
Security (1927), pp. 95-100 ; Hoijer, 
La sicuriU internationale, ii. (1930) 
pp. 83-108. 

* See above, § 25d. 

® Records of the Eighth Assembly, 
Plenary Meetings, p. 84. See also 


Erich in R.I. (Paris), i. (1927) pp. 
755-759. The Sixth Assembly, in 
1925, had previously adopt^ a 
somewhat similar resolution : Meet- 
ings of Committees, p. 31 ; Resolutions 
of the Sixth Assembly, p^- 21. 

’ See above, § 26ai. See also Wright 
in A./., xix. (1926) pp. 76-103, on 
‘ outlawry of war * in connection with 
these instruments. As is pointed out 
below, §62j, that expression must 
not in any case be taken literally as 
implying that in certain circum- 
stances war is outside the scope of 
legal regulation. 
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treaties were concluded in that period.^ In February 1928 
the Sixth Pan-American Conference adopted a resolution 
declaring that as ‘ war of aggression constitutes a crime 
against the human species ... all aggression is illicit and as 
such is declared prohibited.’ ® 

Eenunoia- § 52i. These attempts received an authoritative and 
Wm as an practically universal expression in the General Treaty for 
Instru- Eenunciation of War. This Treaty, which came about 
N^onal la-rgely owing to the initiative of France and the United 
Policy. States,® was signed on August 27, 1928,* at Paris by repre- 
sentatives of fifteen Governments who on the same date 
invited other "Governments to adhere to the Treaty. The 
Treaty, which is also referred to as the Pact of Paris, 
or the Kellogg-Briand Pact, or the Kellogg Pact, is now 
bmding upon over sixty States, including all the Great 
Powers.® It is composed of a Preamble and two Articles, 
which it is convenient to set out in detail : 


Aeticlb I 

The High Contracting Parties solemnly declare, in the 
names of their respective peoples,® that they condenm 
recourse to war for the solution of international contro- 


1 Thus in Article 1 of the Treaty of 
Friendship of June 10, 1926, France 
and Koumania mutually undertook 
that, subject to the exceptions 
specified in the Treaty, ‘ they will in 
no case attack or invade each other 
or resort to war against each other ’ ; 
L.N,T,S., 68, p. 227. Similar treaties 
were concluded by Soviet Russia with 
Lithuania in September 1926, ibid,, 
60, p. 146, and with Persia in Octo- 
ber 1927, ibid., 112, p. 276 ; between 
France and Yugoslavia in November 
1927, ibid., 68, p. 373 ; and some 
others. For a fairly complete 
enumeration see Wasmund, Die 
NicMangriffspahte (1936), Appendix 2. 
See also Hill, Post-War Treaties 
of Security and Mutual Ouaraniee 
(International Conciliation Pamphlet 
No, 244, November 1928). 

* See A.J., xxii. (1928) pp. 366, 
367 ; Alvarez, Panam^ricanisme et la 
sixiime Confire'tice Paruimiricaine 


(1928), pp, 74 et^ seq. ; XJrrutia, Le 
coTitinent ain4ricain et le droit inter- 
national (1928), pp. 90-101 ; Weh- 
berg, The Outlawry , of War (1931), 
pp. 68-72. 

® For the history of the conclusion 
of the Pact see the works of Shot- 
well, Hunter Miller, and Myers, 
cited above, at p. 144. 

* Treaty Series, No. 29 (1929), 
Cmd. 3410; L.N.T.S,, 94, ^p. 67; 
Martens, N.P.Q,, 3rd ser., xxi. p. 3 ; 
Docurmrds, 1928, pp. 1 et seq. 

* For a list of States bound by the 
Pact in 1938 see Harvard Besearch 
(1939), p. 866. 

® Japan originally raised objections 
to this phrase on the ground that 
under the Japanese Constitution the 
Emperor signs treaties in his own 
name, and not for his people. See 
Hishida, J apan among the Great Powers 
am), p. 276. 
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versies and renounce it as an instrument of national policy- 
in their relations with one another. 


Article II 

The High Contracting Parties agree that the settlement 
or solution of all disputes or conflicts, of whatever nature 
or whatever origin they may be, which may arise among 
them, shall never be sought except by pacific means. 

In coimection with these articles there must be read 
that part of the Preamble in which the signatory States 
express their conviction that ^ all changes in their relations 
with one another should be sought by pacific means and 
be the result of a peaceful and orderly process, and that 
any signatory Power which shall hereafter seek to promote 
its national interests by resort to war should be denied the 
benefits furnished by this Treaty.’ 

The various acts of signature, ratification, or adhesion 
to the Pact were preceded by official statements and declara- 
tions which, without forming part of the Pact and without 
varying any of its provisions, are of some importance for 
its interpretation.^ 

§ 52j, The renunciation of war as an ‘ instrument of The Legal 
national policy ’ must be understood as referring to war in ^e^Par 
its two principal aspects as outlined above. The signatories 
of the Pact have renounced the right of war both as a legal 
instrument of self-help against an international wrong and 
as an act of national sovereignty for the purpose of changing 
existing rights. 

On the other hand, the effect of the Pact is not to abolish, 
even for its signatories, the institution of war as such. 

The fact that the signatories have renounced in their 
mutual relations recourse to war as an instrument of national 
policy 2 means that resort to war stiU remains lawful — 

(а) as a means of legally permissible self-defence ^ ; 

(б) as a measure of collective action for the enforcement 

^ See below, p. 153, n. 5. similar wars which are not wars of 

^ It has been suggested that this ‘ national policy.’ See Wehberg, The 
term is not suffioientiy comprehensive OuUawry of War (1931), p. 99* 
as it may not cover * religious ’ or * See below, § 52w. 
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of mternational obligations by virtue of existing instru- 
ments like the Covenant of the League ^ ; 

(c) as between signatories of the Pact and non-signa- 
tories ^ ; 

(d) as against a signatory who has broken the Pact by 
resorting to war in violation of its provisions.® Thus when 
Great Britain declared war upon Germany in September 
1939 that declaration was fully in accordance with the 
obligations’ of the Pact in view of the invasion of Poland 
by Germany and the resulting war between these two 
States. 


These exceptions are in themselves sufficient to show 
that, even for its signatories, the Paris Pact has not abolished 
the institution of war. It could not, of course, have that 
effect in regard to the non-signatories. Moreover, war is 
possible, and must be reckoned with as an ever-present 
possibility, in violation of the provisions of the Pact. A 
war thus undertaken would be illegal, but it would stiU be 


The Paris 
Pact and 
the Duty 
of Pacific 
Settle- 
ment. 



war regulated by the accepted rules of warfare.^ 

§ 52 k. While the Paris Pact binds the parties not to seek 
a solution of their disputes by other than pacific means, it 
contains no specific obligation to submit controversies to 


1 This exception follows from the 
wording of the Pact inasmuch as it 
refers to war as an instrument of 
national policy. Bx dbundanti cautela, 
it was expressly stipulated in the 
correspondence and the interpreta- 
tions preceding the Treaty. 

2 Thus the Paraguayan declaration 
of war against Bolivia in 1933 (see 
above, p. 90, n. 2) was not contrary 
to the Paris Pact, as Bolivia had not 
adhered to the Pact. 

2 See below, § 52n. 

* See below, § 61. For these and 
other reasons the law of war must 
continue to be a legitimate object 
of the science of International Law. 
“V^ile a legal system can prohibit 
recourse to unlai^ul force, it cannot 
always prevent it ; neither can it 
renounce physical compulsion for the 
purpose of enforcing the law. In 
either case, especially when the 
opponents consist of collective units 
equipped with enormous resources of 


power, it is desirable to provide rules 
intended to regulate and, if possible, 
to mitigate the use of force. Thus in 
civil war, whose occurrence cannot 
be avoided by the fact that Municipal 
Law stigmatises it as a criminal act 
of treason on the part of the rebels, 
it has been found necessary to regular- 
ise and humanise hostilities either by 
express recognition of belligerency 
(see above, § 69) or by tacit observ- 
ance of the rules of warfare as estab- 
lished by Internarional Law. For the 
suggestion that war has been abol- 
ished as an institution and that 
International Law must therefore be 
confined to the law of peace see 
Bustamante, Droit international 
lie, i. (1934) No. 18. See also Weh- 
berg, Aechtung de$ Kriegea (1930), p. 
110, and (The Outlavjry of War (1931), 
pp. 83, 84; Desoamps in Hagw 
Recueil, 1930 (i.), p. 610; Alvarea:, 
op. cit,, p, 77. But see Kunz and 
la l^adelle, referred to below, § 07. ; 
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binding settlement, judicial. or otherwise. The Pact has 
not affected the rule of International Law according to 
which, in the absence of agreement to ^e contrary, no 
State is bound to submit its dispute§__/nth another State 
to a binding judicial decision, or, in general, to a method 
of settlement resulting in a solution binding upon both 
parties.^ 

This absence of any provision for binding pacific settle- 
ment and for the enforcement of the decisions rendered ia 
pursuance thereof constitutes one of the principal defects 
of the Pact from the point of view of its ultimate effective- 
ness. It signifies a fundamental gap in the intemational 
legal system. Prior to the conclusion of the Pact, war con- 
stituted a legal remedy. Subject to some exceptions,® the 
Pact abolished it in that capacity without putting anything 
in its place. As some remedy there must be against a con- 
tinued denial of a legal right, the prohibition of recourse to 
war may in practice become unreal either as the result of 
an open breach of the Pact or of recourse to force short of 
war on the part of the injured State. 

§ B21. The question whether the Paris Pact by forbidding 
resort to war has also prohibited resort to force short of 
war is a controversial one. Article 2 of the Pact refers to 
the obligation of the Contracting Parties not to solve disputes 
by any other except pacific means ; and in the Preamble j 
the Contracting Parties express their conviction that ‘ all 
changes in their relations with one another should be sought 
only by pacific means and be the result of a peaceful and 
orderly process.’ In the view of some writers these pro- 
visions must be interpreted as meaning that the Pact pro- 
hibits recourse to force short of war.® But the last-quoted 
passage refers only to changes in relations, not to the 
enforcement of existing legal relations ; as to Article 2, it 

^ Even if Article 2 be construed as judicial settlement do not necessarily 

result in a settlement as a matter of 
legal obligation. See also lie Gall, 
op. cit., pp. 119-121, and Stratis, op. 
oit, pp. 106-116. 

2 See above, § S2j. 

® See, c.^., Wright in A.X, xxvii. 
(1933) pp. 61-64. 


Resort to 
Eorce 
Short of 
War. 


implying the positive duty to seek 
the solution of disputes by pacific 
means, it certainly does not imply 
the duty to settle disputes in that 
way (for the contrary view see Hunter 
Miller, op. cit., p. 126). As has been 
shown above (§ 11a), pacific means 
of settlement other than arbitral or 
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must 1)6 borne in mind that although measures of force 
short of war are compulsive means, they are still pacific 
means There ought to be no doubt that if the Paris Pact 
permits without restriction recourse to measures of force 
short of war, it is open to the same serious objections as the 
corresponding provisions of the Covenant,® and that its 
purpose may be frequently frustrated by the simple device 
of abstention from a declaration of war. However, the 
total elimination of recourse to force short of war may 
be difloicult of achievement in practice, so long as the signa- 
tories of the Pact are free to refuse to other signatories the 
benefit of impartial adjudication of thefr legal claims, and 
so long as there is no provision for collective enforcement 
of judicial or arbitral pronouncements. Within four years 
of the conclusion of the Paris Pact there occurred three 
instances of recourse to force on a large scale on the part of 
signatories of the Pact without a declaration of war, namely, 
the hostilities conducted by Soviet Russia in 1929 against 
China in connection with the dispute concerning the Chinese 
Eastern Railway,® the occupation of Manchuria by Japan 
in 1931 and 1932,* and the invasion of the Colombian 
province of Leticia by Peru in 1932.® In all these cases one 
or both parties to the dispute were reminded by other 
signatories of their obligations under the Pact, but there 
was no authoritative finding to the effect that the Pact 
had been violated.® On the other hand, authoritative 


1 See above, § 27. 

* At the time when the Paris Pact 
was negotiated and concluded the 
very serious difficulties arising out of 
the identical wording of the Covenant 
of the League were generally known 
and discussed. See above, § 62a. 

^ See Toynbee, Survey, 1929, pp. 
344-369, and Documenis, 1929, pp. 
274-284. In that case Russia plead^ 
self-defence ; it might therdore be 
argued that, by implication, she did 
not deny the a]^licability of the 
Pact (see the Russian reply of 
December 4, 1929, to the Note of the 
United States : Documevis, 1929, 
p. 279). 

^ See above, pp. 127, 128. 

® See above, p. 88, n. 4. 


® In the Note of the United States 
to Peru of January 26, 1933, it was 
stated that any attempt to obtain 
the modification of existing treaty 
relations ‘ by a forcible and armed 
support of the illegal occupation of 
Leticia ’ would constitute a breach 
of the Paris Pact : see Toynbee, 
Survey, 1933, p. 446. 

In some treaties concluded subse- 
quent to the Paris Pact there w^ 
explicit provisions for the renunoia- 
t«tion not only of war, but also of more 
clearly specified categories of armed 
force. Thus in the Treaty of Non- 
Aggression of July 1932 betw^n 
Poland and Russia, the OontractiDg 
Parties undertook *to refrain f^ 
taking any aggressive action against 
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pronouncements to that effect were made in connection 
■with the invasion of Abyssinia by Italy in 1936,1 of China 
by Japan in 1937,^ and of Finland by Russia in 1939.® 
These invasions were followed by hostilities conducted on 
a large scale.* The German annihilation of the independence 
of Austria in 1937 and of that of Czechoslovakia in 1939, the 
incorporation of Albania by Italy in 1939 and the Russian 
invasion of Poland in the same year did not produce either 
actual hostilities or an international procedure culminating 
in a formal finding that the Pact had been violated. But 
there ought to be no doubt that the obhgations of the Pact 
were disregarded in aU these cases. 

§ 52m. Prior to their final acceptance of the Pact, the a?he 
various signatories made declarations and statements ® 


or invading the territory of the other 
Party,’ and they agreed that ‘any 
act of violence attacking the integrity 
and inviolability of the territory or 
the political independence of the 
other Contracting Party shall be re- 
garded as contrary to the under- 
takings contained’ in the Treaty, 
‘even if such acts are committed 
mthout declaration of war and avoid 
all warlike manifestations as far as 
possible’: L.N.T.S., 136, p. 49. 
See also Documents, 1933, p. 426, for 
the Polish-German Declaration of 
January 1934, in which these two 
States agreed not to have ‘recourse 
to force in order to settle ’ disputes 
between them. These treaties were 
violated by Russia and Germany in 
1939, but they are of some historical 
importance. And see, for other 
siroilar treaties, Wasmund, Die NicTU- 
angriffspaUe (1936), Appendix 2. 

Whether the Pact prohibits both 
war and measures of force short of 
war, or only the former, it probably 
prohibits the threat of such action 
in so far as it prohibits the action 
itself. This means that under the 
r6^me established by the Pact an 
ultimatum (see below, § 95) is nor^ 
mally unlawful, as it amounts to an 
anticipatory breach of the Pact. 

^ See the Report of the Committee 
of Six adopted by the Council of the 
League on OctobJer 7, 1936 : Off, J., 
1936, pp. 1223-1226. And see above, 
p. 130. 


2 For the finding of the Assembly 
to the effect that the action of Japan 
was contrary to the Pact of Paris see 
below, p. 166. 

8 Off J., 1939, p. 540. And see 
above, p. 137, and below, § 93 (n.). 

* The fact that these were not 
accompanied by a declaration of war 
was due either to the desire of one or 
both belligerents not to impair the 
prospects of assistance from third 
States by bringing about a formal 
status of neutrality or to the wish of 
the aggressor State to remain within 
the technical limits of the Pact. In 
the case of the Russo-Fiimish war 
Russia purported that she was merely 
assisting the revolutionary Govern- 
ment which she had recognised as the 
legitimate Government of Finland. 

® These are contained mainly : 
(<j) in the correspondence preceding 
the signature of the Pact by the 
original signatories and the answers 
of the States invited to adhere to 
the Pact. This correspondence will 
be found in the works of ShotweU, 
Hunter Miller, Myers, and others 
cited above at p. 144 ; (6) in govern- 
mental statements and reports of 
committees before the legislatures of 
the various States. For a survey and 
analysis of these see Mandelstam in 
M.G„ xl. (1933) pp. 637 ei seq, ; xH. 
(1934) pp. 179 et As to the 
value of both these kinds of pre- 
paratory work for the interpretation 
of the Pact see Wright in AJ ., xxiii. 
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reserving for themselves the right to have recourse to war 
in self-defence and to judge for themselves whether a situa- 
tion has arisen calling for such action.^ It is not beheved 
that these statements and declarations have impaired the 
le^ effect of the Pact to any appreciable degree. The 
right to use force (which in relations of States may assume 
Mhe form of war) in self-defence constitutes a permanent 
limitation of the prohibition of recourse to force in any 
system of law. Equally, it is of the essence of the conception 
of self-defence that recourse to it must, in the first instance, 
be left to the unfettered judgment of the party which deems 
itself to be in danger. This being so, undue importance 
need not be attached to these various declarations in so far 
as they reserve for the interested States the right to judge 
whether there has arisen a case of resort to war in self- 
defence. Such a faculty must be understood as referring 
to the determination of the right to immediate action when 
there is periculum in mora.^ But elementary principles of 


(1929) pp. 97-104 ; Eaohiri, ibid., 
pp. 745-762 ; Marshall Brown, ibid., 
pp. 819-824; and Lauterpacht in 
Hague Eecueil, 48 (1934) (H.), pp. 
809-812, As the declarations and 
statements in question merely sub- 
stantiate the generally recognised 
principle of self-defence, the import- 
ance of their relevance as a factor in 
the interpretation of the Pact has 
probably been exaggerated. 

1 See, e.g., the reply of Prance of 
July 14, 1928, to the identic Note 
of the United States as sent to the 
original signatories of the Pact : 
‘ Nothing in the new treaty restrains 
or compromises in any manner what- 
soever the right of self-defence. Each 
nation in this respect will always 
remain free to defend its territory 
against attack or invasion ; it alone 
is competent to decide whether cir- 
cumstances require recourse to war 
in self-defence.’ This and other 
Notes win be found in the works, 
cited above, of Shotwell, Hunter 
Miller, and Myers. Some States 
elaborated in some detail their con- 
ception of self-defence. Thus while 
the United States included in the 
right of self-defence the right to main- 
tain the Monroe doctrine (see vol. i. 


§ 139) as part of their system of 
national defence, Great Britain 
pointed to the existence of ‘ certain 
regions of the world the welfare and 
integrity of which constitute a special 
and vital interest ’ of the peace and 
safety of Great Britain and the pro- 
tection of which from attack must be 
regarded as a measure of self-defence 
(British Note of May 19, 1928 : see 
Cmd. 3109 and 3163), 

^ See Lauterpacht, The Fwnotion of 
Law, pp. 177-182 ; Wright in AJ., 
xxvii. (1933) pp. 41-60. And see 
generally on the conception of self- 
defence in this connecition Cavaglieri, 
Gorao di diritto inter nazionale (1934), 
pp. 528-641 ; Verdross in Hague 
Reeueil, 1929 (v.), pp. 481-490; 

Bescamps, ibid., 1930 (h), pp. 469- 
477 ; Lo Fur, ibid*, 1932 (iii.), pp. 
636-542 ; Wohberg, The Outlawry of 
War (1931), pp, 100-103; Lo GaU, 
op. oil., pp. 98-107 ; Stratis, op. cit., 
pp. 138-174; Spaight in Journal of 
Comparative Legidation and Inier^ 
national Law, 3rd ser., xiv, (1932) 
pp. 20-29 ; Cohn, Kriegsverhiiiung 
und Bchuldfrage (1931), pp. 116-141; 
Borchard in AJ., xxiii, (1929)^ pp. 
116-120 ; Giraud in Hague Eecueil, 49 
(1934) (iii.), pp. 691-865; and the 
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interpretation preclude a construction wMch gives to a 
State resorting to an alleged war in self-defence the right 
of ultimate determination, with a legally conclusive effect, 
of the legality of such action. No such right is conferred 
by any other international agreement. The Paris Pact, it 
is true, contains no obligation to submit the disputed ques- 
tion of self-defence to a judicial decision. But this is a 
feature not confined to the Pact ; it is common to all inter- 
national treaties which are not governed by a general 
arbitration treaty or by a special compromissory clause. 

The legality of recourse to force in self-defence is in each 
particular case a proper subject for impartial determination 
by judicial or other bodies. The task of judges or govern- 
ments determining that question may legitimately be 
assisted by laying down in advance in what circumstances 
recourse to force, including war, must be regarded ^ima 
facie as a measure of self-defence. Such circumstances con- 
stitute aggression on the part of the State against which 
the measures of self-defence are directed. In a number of 
treaties States have adopted a definition of aggression,^ and. 


writers on the definition of aggression 
referred to below, p. 160. See also 
Strupp, Das volkerrechtUche Delikt 
(1920), pp. 139-142, 162-164, for 
instances of judicial determination of 
questions of self-help and self-defence. 
And see the Report of the Lytton 
Commission, adopted by the As- 
sembly, in the Manchurian dispute 
^ between Japan and China on the 
question whether the initial action of 
Japan in occupying Manchuria was 
justified on the ground of self-defence. 
The Commission held that the action 
of the Japanese troops could not be 
described as measures of legitimate 
defence, although it did ‘ not exclude 
the hypothesis that the officers on 
the spot may have thought that 
they were acting in self-defence ’ : 
see p. 71 of the Report : 0. 663. 
M. 320. 1932. VII. On the other 
hand, in a Resolution of October 6, 
1937, the Assembly of the League 
adopted the Report of the Far Eastern 
Advisory Committee stating that the 
action of Japan was in violation of 
the Pact of Paris and that it could 
not be justified on the ground of 


self-defence : Ojf. J., Special Suppl. 
No. 169, p. 148 ; Documents, 1937, 
p. 697. 

^ See, e.g,, the Convention for the 
Definition of Aggression of July 3, 
1933, between Russia and Afghanis- 
tan, Esthonia, Latvia, Persia, Poland, 
Roumania, and Turkey : Docummts, 
1933, p. 230. (Similar conventions 
were signed by Russia with some 
other States : ibid., p. 232.) Accord- 
ing to Article II. of the Convention, 
the aggressor in an international 
conflict ‘ will be considered the State 
which will bo the first to commit any 
of the following acts : 

1. Declaration of war against an- 
other State ; 

2. Invasion by armed forces, even 
without a declaration of war, of the 
territory of another State ; 

3. An attack by armed land, naval, 
or air forces, even without a declara- 
tion of war, upon the territory, naval 
vessels, or aircraft of another State ; 


j 


4. Naval blockade of the coasts 
or ports of another State ; 

6. Aid to armed bands formed on 
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in a system in wMch. war has been renounced as a remedy 
for legal or moral wrongs, further attempts in that direction 
cannot be regarded either as legally unsound or as inimical 
to justice.^ 


the territory of a State and invading 
the territory of another State, or 
refusal, despite demands on the part 
of the State subjected to attack, to 
take all possible measures on its own 
territory to deprive the said bands 
of any aid and protection.’ 

This definition followed closely the 
definition of aggression proposed in 
May 1933 by the Committee on 
Security Questions of the Disarma- 
ment Conference : League Doc. Conf. 
D.C.G./108 and 108a; Documents, 
1933, pp. 218-226. The Draft Con- 
vention submitted by Great Britain 
to the Disarmament Conference in 
1933 contained a definition of ‘ resort 
to war ’ within the meaning of 
Article 16 of the Covenant which 
followed closely, except as to Part 4, 
the definition quoted above : Docu- 
ments, 1933, p. 227. See also the 
treaties referred to above in § 52Z 
(p. 162, n. 6) and limiting recourse 
to armed force. 

^ It is commonly, but erroneously, 
assumed that the adoption of ^ a 
definition of aggression necessarily 
deprives governments or tribunals 
of the freedom of appreciation of tho 
merits of a particular situation. No 
definition acts automatically. It 
must always be a matter for a judi- 
cial tribunal, or a State, or any other 
agency entitled to form a judgment, 
to apply the elements of the defiiri- 
tion to tlxe case before it. These 
agencies must be trusted to be able 
to avoid absurdities or injustice 
which may result from the peculiar- 
ities of ti given situation. In tho 
sphere of Municipal Law there is no 
serious attempt to prevent the adop- 
tion of definitions of various crimes 
on the ground that their ri^d awH- 
cation may result in injustice. The 
law relies on the skill of draftsmen 
and the wisdom of courts. Defini- 
tions represent that element of cer- 
tainty in the operation and observance 
of the law which is no less essential 
in international relations than within 
the State. A definition of aggression 


may also be instrumental in making 
it more difficult for States to pursue 
a policy of treating the conception of 
self-defence as identical with the 
defence of any interest to which they 
attach importance. 

On the question of definition of 
aggression see Eagleton, The Attempt 
to Define Aggression (International 
Conciliation Pamphlet No. 264, 
November 19.30), and in JS.G., xxxix. 
(1932) pp. 498-611 ; Wehberg, The 
Outlawry of War (1931), pp. 105-108; 
Vignol, La definition de Vaggresseur 
dans la guerre (1933) ; Fischer 
Williams, Borne Aspects of the Covenant 
of the League of Nations (1934), pp. 
229-242 ; Heichhelm, Der Angrifi 
(1934) ; Hertz, Das Problem des 
volkerrechtlichen Angriffs (1935) ; Was- 
mimd. Die Nichtangriffspakte (1936), 
pp. 2-07 ; Dianiandesco, Le probUme 
de V agression (1930) ; Thery, La 
notion d'' agression en droit internationol 
(1937) ; International Sanctions (A 
Keport by a Group of Members of 
the Koval Institute of International 
Affairs)- (1938), pp. 177-187 ; Baakin 
vi. (1926) pp. 367-380 ; Shot- 
well, op, cit., pp. 203-213 ; Und6n in 
B,L, 3rd ser., xii. (1931) pp. 262-267; 
Schficking, Rlihland, and BOhmert in 
Z,V„ xvi. (1932) pp. 632-551 ; Finch 
in A,J„ xxvi. (1933) pp. 725-732; 
Le Fur in li,L (Oeneva), xi. (1933) 
pp. 179-191, and in R.L (Paris), xii. 
(1933) pp. 261-283 ; Braatoy in Acta 
Scandinaviea, v. (1934) pp. 29-40; 
Lauterpacht in Grotius Society, xx. 
(1934) pp. 197-201 ; Wright in AJ,, 
xxix. (1935) pp. 373-396. and ibid., 
XXX. (1936) pp. 45-60 ; I^ederer in iJ.i. 
{Geneva), xiii. (1936) pp. 119-126; 
Gordon in Mt^lange Mamim, vol. ii. 
(1936) pp. 134-145; Eagleton in 
Z.d,R,, xvi. (1936) pp. 08-78; SceUe 
in ISaprit International, 1930, pp. 372- 
393; Kopolmanas in AJ*, xxxi. 
(1937) pp. 244-267 ; Bilfinger in JZ/.6.F., 
vii. (1937) pp. 483-610 (on the Russian 
definition). On the use of the tem 
* aggression ’ in treaties and in official 
pronouncements see Harvard Research 
(1939), pp. 847-856. 
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§ 52w. Unlike the Covenant of the League, hut like most The Sane- 
international treaties, the Paris Pact provides no sanctions 
for the case of its violation. The only express sanction of Paris, 
the Pact is to he found not in its text proper, but in that ' 
part of the Preamble in which the signatories express their ' 
conviction that ‘ any signatory Power which shall hereafter 
seek to promote its national interests by resort to war should 
be denied the benefits furnished by this treaty.’ This is 
merely an affirmation of the rule that a State is entitled to 
cancel a treaty broken by the other party If a State 
violates the Pact by resorting to war, both the attacked 
State and other signatories of the Pact are no longer bound 
as against it by the obligation not to resort to war as an 
instrument of national policy.® They assume in this matter 
such freedom of action as they possessed tmder International ' 

Law prior to the conclusion of the Pact. No other express 
sanction is provided in the Pact itself or intended by it. 

In particular, the illegality of the war undertaken in breach 
of the provisions of the Pact does not automatically deprive 
the guilty belligerent of the rights of warfare, including 
those resulting from the law of neutrality.® However, 
although the Pact itself provides for no specific sanction, I 
a breach of its provisions constitutes an international wrong / 
against all its signatories, who thereupon, without electing 
to go to war, become entitled to such redress, by way of 
self-help or otherwise, as the principles of State responsibihty 
warrant. They may resort to reprisals ; they acquire the 
right of intervention ; and, both as belligerents and neutrals, 
they are entitled to hold the guilty belligerent responsible 


^ See voL i. § 647. 

2 For this reason it does not appear 
that the Preamble to the Pact con- 
stitutes a substantial addition to its 
two principal articles. The discus- 
sion (see, e.g.f Stratis, op. pp. 78- 
86) of the importance of the Pre- 
amble in connection with the Pact is 
therefore largely theoretical. The 
Permanent Court of International 
Justice has repeatedly referred to the 
Preamble of treaties : see, for instance, 
Series A, No. 16, p. 27 ; Series B, 
Nos. 2-3, pp. 26-27, 37 ; No. 6, p. 28 ; 
No. 13, p. 14; Series A/B, No. 60, 


p. 373; No. 62, p. 13. See also 
Crandall, Treaties, their Making and 
Enforcement (1916), p. 403, and oases 
there cited. In the course of the 
correspondence preceding the signa- 
ture of the Pact, Australia insisted, 
in a Note of July 18, 1928, that the 
Preamble must be considered as an 
integral part of the Pact. See also 
Keen in Qrotim Society, xxi. (1936) 
pp. 177-190. 

® See above, § 62^*. And see below, 
§ 292A, on the effect of the Pact of 
Paris on the law of neutrality. 
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for the losses sustained as the result of the war. But, as in 
the case of other international obligations, the absence of 
specific provisions for sanctions does not afiect the legal 
character of the Pact.^ 

Tennina- § 62o. The Pact is not expressly limited in point of time ; 

1^°***^® neither, unlike some other instruments,® does it explicitly 
reject any time limit. But it may be doubted whether on 
account of this latter fact it can be dissolved by giving 
notice.® Bather, it is believed, ought it to be regarded as 
analogous to treaties of peace which, although concluded 
without an express time limit, cannot nevertheless be uni- 
laterally denounced.* The faculty of denunciation— even 
if the legal effects of it were to take place after considerable 
delay — ^would not ordy be contrary to the avowed purpose 
of the Pact, but would in practice deprive it to a large 
extent of its effectiveness. The incorporation of provisions 
relating to the duration or denunciation of treaties (except 
in treaties of peace) has now become a practically universal 
rule of diplomatic practice in executory treaties, and the 
fact that the Pact of Paris contains no reference to its 


^ This means that it is neither 
necessary nor permissible to inter- 
pret the Pact with the view to safe- 
guarding its legal ^ character ^ by 
reading into it specific obligations 
calculated to render it effective. In 
particular, it is not permissible to con- 
strue as a legal obligation the moral 
duty of the neutral signatories of the 
Pact to discriminate against the guilty 
belligerent (see below, §§ 292/fc-292i) 

/ or to refuse to recognise agreements 
or situations brought about as the 
result of wars undertaken in violation 
of the Pact. (See on this point 
Lauterpacht in Qroiius Society, xxi. 
(1936) pp. 186-193.) But third States, 
signatories of the Pact, are entitled 
to refuse such recognition. See the 
identic Note of the United States to 
China and Japan of January 7, 1932, 
to the effect that the United States 
‘does not intend to recognize any 
situation, treaty, or agreement which, 
may be brought about by means 
contrary to the covenants and obli- 
gations of the Pact of Paris of 
August 27, 1928, to which treaty both 
Ch^a and Japan, as well as the 


United States, arc parties ’ : A J., 
xxvi. (1932) p. 342. And see com- 
ment thereon by Wright, ibid., pp. 
342-348, and the literature cited 
in vol, i. § 76i. As to the objections 
against clianging the law of neu- 
trality by way of reprisals see below, 
§ 292i. In so far as the science of 
international Law can legitimatriy 
assist the cause of the effectiveness 
of the Paris Pact, it can do so by 
showing that the Pact has paved the 
way for parallel changes in the law. 
The actual incorporation of these 
changes as part of International Law 
is a matter for Governments. 

* See, e.g., below, § 194a, on the 
provision of Part IV. of the London 
Naval Treaty of 1930 in the matter 
of submarines. 

® See vol. i. § 538. On the question 
of denunciation of treaties concluded 
without a time limit and containing 
no provision for denunciation see 
McNair in Hague Becueil, 1928 (ii.), 
pp. 632, 633, who gives some instances 
of unilateral termination of such 
treaties. 

^ See vol. i. § 538. 
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termination must therefore be regarded as yet another 
reason for holding that it was not intended to be terminable 
by notice. Having regard to its object and to the number 
of States bound by it, the Pact must be considered as having 
a degree of permanency comparable with that appertaining 
to rules of customary International Law. But, subject to 
that major consideration, there must be apphed to it the 
same rules which generally apply to the termination and 
dissolution of treaties. Thus the Pact would be dissolved, 
as between the belligerents, on the outbreak of war, with 
the result that its provisions could, after the conclusion of 
peace, be binding as between them only by virtue of a new 
agreement.^ 

§ 52p. The fact that the Pact provides for the renuncia- The 
tion of war as an instrument of national policv, while the 
Covenant, with some minor exceptions, merely lays down Pact of 
procedural checks upon resort to war, led to abortive 
attempts to amend the Covenant so as to bring its provi- 
sions into harmony with those of the Paris Pact.® These 


^ It is arguable that a war or a 
succession of wars between a con- 
siderable number of important signa- 
tories would remove altogether, Le. 
also for other signatories, the basis of 
^act in which a substantial degree 
M universality may appropriately bo 
^regarded as being of the essence. It 
matters little whether this result is 
achieved by the application of the 
doctrine rebus sic stantibus or in 
another way. There exist a number 
of multilateral treaties which provide 
for the termination of the treaty or 
the right to withdraw from it in 
case of its denunciation by some of 
the signatories. See Tobin, The 
Termination of Multipartite Treaties 
(1933), pp. 198-200. It is not be- 
lieved that any real help in inter- 
preting this or any other aspect of 
the Pact of Paris can be derived 
from construing it as a ‘ legislative ’ 
treaty. 

2 See Misc. No. 18 [1930] Cmd. 
3748 for the British proposal and 
other documents relating to the 
proposed amendments; and Docu- 
ments, 1930, pp. 40-44. And see 
Gallus, La raise en harmonie du Facte 


de la Soci6t6 des Nations avec le Facte 
de Paris (1930), and the same in 
RJ, {Paris), iv. (1930) pp. 7-70, and 
in R.G., xxxvii. (1930) pp. 19-42; 
Schiicking, Die Revision der Volker- 
bundsatzung im Hinblick auf den 
Kellogg-Pakt (1931), and in Acta Scan- 
dinavica, i, (1930) pp. 49-65 ; Weh- 
berg, The Outlawry of War (1931), pp. 
88-93 ; Stratis, op. ciU, pp. 206-236 ; 
Manning in B.T., 1930, pp. 168-171 ; 
Kutgers in Hague Recueil, 1931 (iv.), 
pp. 5-123; Anderson in AJ., xxvii. 
(1933) pp. 105-109. For the minutes 
of the Committee appointed in 1930 
by the Council to consider the pro- 
posed amendments see League Doc. C. 
160. M. 69. 1930. V. The amendments 
put forward 'by the Committee con- 
sisted mainly in proposals to alter the 
text of the Covenant so as to deprive 
members of the League of the right to 
resort to war in cases in which the 
existing Covenant seems to concede 
to them such a right, namely, in 
Articles 12 (paragraph 1), 14 (para- 
graph 4), and 16 (paragraph 7). The 
Committee also proposed that, in 
view of the suggested abolition of 
the right of war under the Covenant, 
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The Place 
of the 
Paris Pact 
in Inter- 
national 
Law. 


attempts were made on the ground that the Covenant must 
be ‘ brought into line ’ with the Paris Pact is largely meta- 
phorical. Actually there is no contradiction between the 
two instruments. The Covenant cannot perpetuate for the 
members of the League a right (m casu, a right of resort to 
war) of which they divested themselves in a subseq^uent 
treaty.^ ^ 

§ 52q. The Paris Pact constitutes one of the two most 
important international treaties (the other being the Cove- 
nant of the League), and it is therefore necessary to attempt 
to assess its place in the system of International Law. The 
shortcomings of the Pact, from the point of view of its 
professed oWect, have already been noted in this chapter. 
They are :vttie uncertainty as to how far the prohibitio^f 
resort to war includes measures of force short of war •/ the 
absence of any provision., for authoritative ascertainment of 
breaches of the Pact ; ohe failure to provide for collective 
enforcement of its obligations, at least to the extent of a 
mitigation of the rigidity of the established rules of neutrality 



the tinanimous recommendation of the 
Council under Article 16 (paragraph 7) 
— see § 25cl! — should he binding upon 
the parties. Por the Report of the 
Committee of the Assembly see Doc. 
C. 623. M. 246, 1930. V. and Misc. 
No. 18 [1930] Cmd. 3748. And, for 
the observations submitted by the 
various Governments, see Docs. 
A. 11. 1931. V. and A. 11 (a). 1931. V. 
The proposed amendments were not 
adopted by the Assembly. The princi- 
pal reason for the hesitation of some 
members of the League to acquiesce 
in the proposed amendments was the 
apprehension that such amendments, 
if accepted, might add to the existing 
limitations in the matter of resort to 
war, and thus indirectly enlarge the 
scope of the obligations to apply 
sanctions in case of violation of the 
Covenant. 

1 The effect of the Pact on the 
constitutional powers of competent 
national authorities to declare war 
is a matter of Municipal Law and 
need not be discussed here. It has 
been suggested — see Hunter Miller, 
op. cU,, pp. 148, 149— -that the effect 


in the United States might be to 
limit the right of Congress to declare 
war. See also Wehborg, The OuU 
lamy of War (1931), pp. 108-110, 
113-116; Mirkine-G uetzdvitoh. Droit 
constitutioiinel international (1933), 
pp. 226-244 ; Jenks in Qrotim Society, 
xxi. (1936) pp. 1-26, and below, § 93. 
Some States possessed prior to the 
Paris Pact general provisions of this 
nature. Thus Article 88 of the Con- 
stitution of Brazil laid down that 
* In no case will the United States of 
Brazil engage, directly or indirectly, 
in wars of conquest either by them- 
selves or in alliance with anoth^ 
State.’ Brazil invoked this Article 
in explaining her refusal, in 1928, to 
become a signatory of the Pact. And 
see generally, on the constitutional 
limitations in the matter of declara- 
tion of war, below, §93. For an 
early example of a national renuncia- 
tion of war see the Decree of the 
French Convention of April 1792; 
‘La Nation fran^aise renonce h 
entreprendre auoune guerre dans la 
vue de faire des conqu6tes, et n’em- 
ploiera jamais ses forces centre la 
liberty d’auoun peuple,’ 
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to the disadvantage of the law-breaker ^ ; '^d the absence 
of a duty expressly laid down in the Pact to submit disputes 
between its signatories to binding settlement. These defects 
seriously impair the political significance and the prospects 
of observance of the Pact. But in law the terms of the Pact 
are very comprehensive, and the danger of the purpose of 
the Pact being frustrated lies not in the normal operation 
of its provisions, but in the possibility of their violation by 
the signatories. 

The Pact constitutes a radical change in International 
Law and a removal of the principal objection to its recog- 
nition as a system of law. Prior to the Pact the main defect 
of International Law as a body of law consisted not so mucl\;^ 
in the absence of an international legislature or executive) 
as m the admissibility of war as a regular legal institution.! 
The Pact of Paris altered that state of the law. War cannot 
now legally, as it could be prio^'to the conclusion of the 
Pact, be resorted to either as a^al remedy or as an instru- 
ment for changing the law. 'Resort to war is no longer a 
discretionary prerogative right of States signatories of the 
Pact ; it is a matter of legitimate concern for other signatories 
whose legal rights are violated by recourse to war in breach 
of the Pact ® ; it is an act for which a justification must be 
sought in one of the exceptions permitted by the Pact of 
Paris. In law, the scope of these exceptions is small when 
compared with the magnitude of the change effected by the 
Pact in the system of International Law. The fact that 
within a short period after the conclusion of the l^t its 
provisions were repeatedly violated cannot prop^ly be 
regarded as detracting from its legal significanceT^ut these 
violations tended to show that the practical potentialities of 
general instruments of this kind run the risk of being 
illusory if unaccompanied by parallel developments in the 
direction of an effective political organisation of the society 


* See below, §§ 292A-292t. and Great Britain declared that by 

committing an act of aggression 

* In communicating to the League against Poland, Germany had vio- 
of Nations the fact that a state of war lated her obligations assumed towards 
existed between them and Germany Poland and other signatories of the 
'as from September 3, 1939, Prance Pact of Paris : Off. J., 1939, p, 386. 

YOL. n. L 
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of States. It must remain a matter of controversy whether 
the injury to the authority of International Law resulting 
from repeated breaches of solemn obligations of tliia nature 
is sufficiently compensated by the gradual change of outlook 
which is bound to follow from the renunciation of the right 
of war as an instrument of national policy. 

h 
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CHAPTER I 
ON WAR IN GENERAL 
I 

CHARACTERISTICS OF WAR 

Grotius, i. c. 1, § 2— Vattel, iii. §§ 1-4, 69-72~~Hall, §§ 15-18— Westlal:e, ii. 
pp. 1-6 — Lawrence, § 136 — Lorimer, ii. pp. 18-29 — ^Manning, pp. 131-133 — 
Phillimore, iii. § 49— Twiss, ii. §§ 22-29 — Taylor, §§ 449-461— Wheaton, 

§ 296 — Bluntschli, §§ 610-514 — HejBEter, §§ 113-114 — ^Lueder in Holtzendorff, 
iv. pp. 176-198 — Heilbom in StierSomh, i. pp. 22-26 — ^IQuber, §§ 236-237 — 

G. F. Martens, ii. § 263 — Ullmann, § 166 — ^Fauchille, §§ 996-1000 — Pradier- 
Fod6r4, vi. Nos. 2660-2660 — ^M6rignhac, iii®. pp. 9-19 — Rivier, ii. § 61 — 

Nys, iii. pp. 1-28 — Calvo, iv. §§ 18604864 — ^Fiore, iii. Nos. 1232-1268 — 

Martens, ii. § 106— Westlake, Chapters, pp. 264-273— Heilbom, System, 
pp. 321-332 — He Louter, ii. pp. 212-231 — Gemma, pp. 269-269 — Hatschek, 
pp. 286-291— Kohler, § 71— Liszt, § 66— Rolin, §§ 136-144— Stmpp, Qrund^ 
z^ge, pp. 169-176 — Hyde, ii. §§ 596-601— Fenwick, pp. 381-386, 428-439— 

Keith’s Wheaton, pp. 630-636 — Balladore Pallieri, pp. 3-30 — Spaight, Air, 
pp. 1-30 — Rettich, Zwr Theorie und Geschichte des Mechts zum Kriege (1888), 
pp. 3-141 — Weisse, Le droit international appliqud aux guerres civiles (1898) 

— ^Rougier, Les guerres civiles et le droit des gens (1903) — ^Higgins, War and 
the Private Citizen (1912), pp. 3-70 — Grosch, Her Zwang im Volkerrecht 
(1912), passim, especially p. 63 — Lammasoh, Das Volherrecht nach dem 
Kriege (1917), pp. 174-187 — Jerusalem, Kriegsrecht und Kodification (1918) 

— Strisower, Her Krieg und die Volkerrechtsordrmng (1919) — Breschi, La 
dottrina della guerra nel diritto internazionale (1922) — Bryce, International 
Bdations (1922), pp. 112-147 — Fischer Williams, Chapters on Current 
International Law the League of Nations (1929), pp. 188-208 — ^Keydel, 

Das Recht zum Kriege im Ydlkerrecht (1931) — ^Eagleton, The Attempt to 
Define War (International Conciliation Pamphlet No. 291, June 1933) — 

Higgins, War and Law, in Cambridge Law Journal, 1922, pp. 177-184 — 

Wright in A.J., xviii. (1924) pp. 756-767, and xix. (1926) pp. 76-103 — 

Enriques in Rivista, xx. (1928) pp. ^7-49, 149-173 — Balladore Pallieri, 
ibid., xxii, (1930) pp. 342-362, 609-626. And see McNair, Brierly, Fischer 
Williams, Wright, and Lauterpacht, referred to above, § 62a, 

§ 53. As within the boundaries of the modem State an War and 
armed contention between two or more citizens is illegal, 
public opinion has become convinced that armed contests Law. 
between citizens are inconsistent with Municipal Law. Influ- 
enced by this fact, as well as by the recent abolition of the 
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right of war as an instrument of national policy/ many 
persons frequently consider war and law inconsistent. Such 
* a view ignores the fact that as States are sovereign, and as 
consequently no central authority exists above them able 
to enforce compliance with International Law, war caimot, 
under the existing conditions, always be avoided. Inter- 
national Law recognises this fact, but at the same time 
contains obligations limiting the right to resort to war and 
provides regulations with which belligerents have custom- 
arily, or by special conventions, agreed to comply in case 
war breaks out between them. Accordingly, although with 
the outbreak of war peaceable relations between the belli- 
gerents cease, there remain certain mutual legal obligations 
and duties. Thus conceived, war is not inconsistent with, 
but a condition regulated by. International Law. 

I § 64. War is a contention between two or more States 
I through their armed forces, for the purpose of overpowering 
leach other, and imposing such conditions of peace as the 
[victor pleases. War is a fact recognised, and with regard to 
many points regulated, but not established, by International 
Law. Those writers * who, prior to the General Treaty for 
Renunciation of War, defined war as the legal remedy of self- 
help to obtain satisfaction for a wrong sustained from another 
State, forgot that wars had often been waged by both 
parties for pohtical reasons only ; they confounded a possible, 
but not at all necessary, cause of war with the conception 
of war. When States are driven into, or deliberately wage, 
war for political reasons, no legally recognised act of self- 
help is performed by the war ; and the same laws of war 
are valid, whether wars are waged on account of legal 
differences or political differences. 

§ 65. In any case, it is universally recognised that war 
is a contention, i.e. a violent struggle through the application 
of armed fenced Unilateral acts of force performed by one 
State against another wit^ut a previous declaration of war 

v/. \ 

1 See aboTe, §§ 62Ti-52q. \ ^ tione collected by McNair in Qrcimt 

• See, for instance, Vattel, iii. § 1'/'*' tSoete/y, xi. (1926) pp. 31-34, and 
Phillimore, iii. § 49 ; Twiss, ii. § 26 ; suggested definition on p. 46. See 
Bluntsohli, § 610 ; Bulmerincq, § 92. also Wright in A.J., xxvi. (1932) pp. 

* See a number of views and defini- 362-368. , - ^ . V' 
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may be a cause of the outbreak of war, but are not war in 
themselves, so long as they are not answered by similar 
hostile acts by the other side, or at least by a declaration 
of the other side that it considers them to be acts of war.^ 

Thus it comes about that acts of force performed by one 
State against another by way of reprisal, or during a pacific 
blockade in the case of an intervention, are not necessarily 
acts initiating war. And even acts of force illegally per- 
formed by one State against another — ^for instance, occupa- 
tion of a part of its territory — are not acts of war so long as 
they are not met by acts of force from the other side, or at 
least by a declaration that it considers them to be acts of 
war*2 

Though war is a contention, a violent struggle through 
the application of armed force, other measures may be 
incidentally applied in connection therewith. These include^ 
the establishment of a blockade, the prohibition of the< 
carriage of contraband, or trading with the enemy, or the^ 
capture of sea-borne enemy property. The object of all 
these measures is the weakening, or destruction, of the I 
economic power of resistance of the enemy ; but it could ( 
not be achieved without the application of armed force. 

§ 56. To be war, the contention must be between States.^ War a 
In the Middle Ages wars between private individuals, so- 
called private wars, were known, and wars between cor- between 
porations — as the Hansa, for instance — and States. 
such wars have totally disappeared in modern times. A 
contention may, of course, arise between the armed forces 
of a State and a body of armed individuals, but this is not 
war. Thus the contention between the raiders under Dr. 
Jameson and the former South African Repubho in January 
1896 was not war. Nor is a contention with insurgents or 
with pirates a war. And a so-caUed civil war ^ need not 

^ On the relevance of the absence contending by force.’ On the ques- 
of a formal declaration of war see tion whether the laws of war govern 
below, § 93 (n.). a contest between a member of the 

* How far such acts of force are Family of Nations and a people out- 
consistent with the existing obliga- side it, see above, vol. i. §§ 26-29 and 
tions of pacific settlement is ^s- 102-103 ; Hyde, ii. § 660 ; liszt, 

cussed above, §§ 62a, 62L § 66a (ii/) ; and Wright in A.J., xx. 

» Note Westlake, ii. p. 1 : ‘ War is (1926) pp. 263-280. 
the state or condition of Qoverrments * See below, § 69. 
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be war from the begiiming, and may not become war at all, 
in the technical sense of the term in International Law. 

On the other hand, to an armed contention between a 
suzerain and its vassal ^ State the character of war ought 
not to be denied, for both parties are States, although the 
action of the vassal may, from the standpoint of Constitu- 
tional Law, be rebellion. Again, an armed contention 
between one or more member-States of a Federal State and 
the Federal State itself ought to be considered as war in 
International Law ; although, according to the constitu- 
tion of Federal States, war between the member-States, as 
well as between any member-State and the Federal State 
itself, is illegal, and recourse to arms by a member-State 
may therefore, from the standpoint of the constitution, be 
correctly called rebellion. Thus the War of Secession within 
the United States between the Northern and the Southern 
member-States in 1861-1865 was real war.® 

§ 67. War nowadays is a contention of States thr(mgh 
their armed forces. Those private subjects of the belligerents 
who do not directly or indirectly belong to the armed forces 
do not take part in it ® ; they do not attack and defend ; 
and no attack ought therefore to be made upon them. This 
is the result of an evolution of practices totally different from 
those in vogue in former times. During antiquity, and the 
greater part of the Middle Ages, war was a contention 
between the whole populations of the belligerent States. In 
time of war every subject of one belligerent, whether an 
armed and fighting individual or not, whether man or 
woman, adult or infant, could be killed or enslaved by the 
other belligerent at wUl. But gradually a milder and more 
discriminating practice grew up, and nowadays the life and 
hberty of such private subjects of belligerents as do not 
directly or indirectly belong to their armed forces, and, 
with certain exceptions, their private property, ought to be 
safe. 

This is generally, although in regard to private property * ® 

1 See below> § 76. enoy ; see below, § 69, 

® Some might prefer to say that * however, below, § 67a. , ' 

such a contention becomes war upon ♦ See Fischer Williams, op. ci#., pp. 

the g;rant of recognition of belligm:- 188-208. 
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not universally, admitted. But opinions disagree as to the 
general position of private subjects in time of war. The 
majority of the Emropean Continental writers for three 
generations before the World War propagated the doctrine 
that no relation of enmity existed between belligerents and 
such private subjects, or between the private subjects of 
the respective belligerents. This doctrine went back to 
Rousseau.^ In 1801 , at the opening of the French Prize 
Court, the famous lawyer and statesman Portalis adopted 
Rousseau’s 2 doctrine by declaring that war is a relation 
between States, and not between individuals, and that 
consequently the subjects of the belligerents are only pnatniep 
as soldiers, not as citizens. Although this new doctrine did 
not ® spread at once, from the second half of the nineteenth 
century it was proclaimed on the European Continent by 
the majority of writers. British and American-English 
writers, however, never adopted it, but always maintained 
that the relation of enmity between the belligerents extends 
also to their private citizens. 

It is believed that, if the facts of war, especially when 
viewed in the light of the developments during and after 
the World War,* are taken into consideration without pre- 
judice, there ought to be no doubt that the British and 
American view is correct.® It is impossible to sever the 
citizens from their State, and tbe outbreak of war between 
two States cannot but make their citizens enemies. The 
dispute is to a large extent only one of terms without any 
material consequences.® For, apart from terminology, there 
is agreement in substance upon the rules of the Law of 
Nations regarding such private subjects as do not directly 
or indirectly belong to the armed forces.’ Nobody doubts 


^ Govirat social, i. o. 4. 

® See Lassudrie-Buohdne, Jean 
Jacques Rousseau et le droit des gens 
(1906). 

® M Hall (§ 18) shows. 

* See below, § 57a, 

® See Boidin, pp. 32-44, and 
Jerusalem, op. cit, p. 29. 

® But many Continental writers 
made use of Rousseau’s dictum in 


order to defend certain contentions. 
See Oppenbeim, Die Zukunft des 
Vdlkerrechts (1911), pp. 69-61 : trans- 
lation into English (1921), § 72. See 
also Hall’s remark!^(§ 18) t ‘ It is the 
argumentative starting-point of the 
attack upon the right of capture of 
private moperty at sea.’ 

’ See Breton, Les non-bdligirants : 
leurs devoirs, leurs dr’oits, el la question 
des Stages (1904). 
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that they ought to be safe as regards their life and liberty, 
provided they behave peacefully and loyally ; and. that, 
with certain exceptions, their private property should not 
be touched. On the other hand, nobody doubts that, 
according to a generally recognised custom of modern war- 
fare, the belligerent who has occupied a part or the whole 
of his opponent’s territory, and treats such private indi- 
viduals leniently according to the rules of International 
Law, may punish them for any hostile act, since they do 
not enjoy the privileges of members of armed forces. Al- 
though International Law by no means forbids, and, as a 
law between States, is not competent to forbid, private 
individuals to take up arms against an enemy, it does give 
a right to the enemy to treat hostilities committed by them ^ 
^as acts of illegitimate warfare. A belligerent is under a 
duty to respect the life and liberty of private enemy indi- 
viduals, which he can carry out only on condition that they 
abstain from hostilities against him. Through military 
occupation in war they fall under the military authority 
(but not territorial supremacy) ® of the occupant, and he 
may therefore demand that they shall comply with his 
orders regarding the safety of his forces. The position of 
private enemy individuals is made known to them through 
the proclamations which the commander-in-chief of an army 
occupying the territory usually publishes. 

Owing to their position it is inevitable that he should 
consider and mark as criminals such of them as commit 
hostile acts, although they may be inspired by patriotic 
motives, and may be highly praised for their acts by their 
compatriots. According to a generally recognised custom- 
ary rule of International Law, hostile acts on the part of 
private individuals are not acts of legitimate warfare, and 
the offenders may be treated and punished as war criminals. 
Even those writers ® who object to the term ‘ criminals ’ do 
not deny that such hostile acts by private individuals, in 
contradistinction to hostile acts by members of the armed 
forces, may be severely punished. The controversy whether 

® See, for instfinoe. Hall, § 18, aawi 
Westlake, Papers, p. 288. 


1 See belov, § 264. 

> See below, §§ 166-172. 
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or not such, acts may be styled ‘ crimes ’ is again only one 
of terminology ; materially the rule is not at all controverted.^ 

§ 67a. The time-honoured distinction between members Modem 
of the armed forces and civilians has been deeply affected 
by five developments which have appeared during and since afieoting 
the World War: 

(1) OrowtJi of the number' of combatants , — ^Wliile formerly between 
wars were fought by relatively small forces composed of Forces 
standing armies, modern warfare is waged with the help of 
large armed forces comprising, as a rule, the whole male 
population fit to carry arms. This applies not only to States 

in which conscription in peace time is followed by general 
mobilisation during the war, but also to States in which 
conscription is normally limited to time of war. 

(2) Growth of numbers of non-combatants engaged in war 
preparations . — The fact of the vast increase of the number 
of combatants as well as the mechanisation of modern 
warfare results in a corresponding addition to the numbers 
of non-combatant men and women engaged in the manu- 
facture of munitions and implements of war and generally 
in the rendering of services connected with military, naval, 
and air operations and preparations. In most countries 
legislation has been enacted which makes available the 
services, and to some extent the property, of the whole adult 
population for the purpose of the prosecution of the war.^ 

(3) The development of aerial warfare . — ^The fact that it 


^ See below, § 261, and Articles 20- 
26 of the Instructions for the Govern- 
ment of Armies of the United States in 
the Field, published in 1863 during the 
War of Secession. 

® See the Opinion of Parker, 
Umpire, in Christian Damson v. 
Germany (United States and Ger- 
many; !Mjxed Claims Commission), 
Annual Digest, 1925-1926, Case No. 
330, on the true test, in the light of 
the experience of the World War, of 
the distinction between the com- 
batants and the civilian population. 
See the French Law of July 13, 1927, 
on the General Organisation of the 
Army providing for the conscription of 
the entire man-power. See on this Law 


Vignal, La loi . . . sur V organisation 
ginArale de Varmie (1929) ; Sirey, Lois 
AnnoUes, 1928, p. 1662. The lYench 
Law of July 11, 1938, on the general 
organisation of the nation for time of 
war is on the same lines: J. Off., 
July 13, 1938, pp. 8330-8337. In 
Ap:^ 1940 the Italian Cabinet ap- 
proved a bill revising the existing 
legislation on the organisation and 
mobilisation of the nation for the 
time of war. It made subject to 
civilian mobilisation public and 
private bodies, citizens, includ^ 
women, not liable to military service, 
and children above the age of thirteen 
years. The British Emergency Powers 
(Defence) Act, 1940, was no less 
comprehensive. 
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has been considered legitimate for aircraft to bombard, out- 
side the theatre of war, munition factories, bridges, railway 
stations, and other objects of value for military communica- 
tion and preparation, must necessarily tend to blur the dis- 
tinction between members of the armed forces and civilians.^ 

(4) Economic measures . — ^To put economic pressure upon 
the enemy has always been legitimate ; but, whereas pre- 
viously it only played a secondary part, in modern warfare it 
has become of primary importance.^ The consequence is that, 
although war stiU is in the main a contention between States 
by their armed forces, the civilian population nowadays is no 
longer immune from the hardships and privations of war. 

(5) The advent of totalitarian States . — The spread of so- 
called totalitarian regimes operating under a political system 
in which the life and property of the individual are entirely 
dominated by the State both in time of peace and in war 
and utilised in a rigidly regimented fashion for the purposes 
of war economy has tended to accentuate the artificiality of 
the distinction, for many purposes, between the fighting 
forces and the civilian population. 

However, while these factors have had the effect of blurring 
the established distinction in many respects and of necessi- 
tating a modification of some of the existing rules,® they 
have left intact the fundamental rule that non-combatants 
must not be made the object of direct attack by the armed 
forces of the enemy. 
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§ 58. The last, and not the least important, characteristic 
of war is its purpose. It is a contention between States for 
the purpose of overpowering each other. This purpose of 
war is not to be confused with the ends * of war, for, what- 
ever the ends of war may be, they can only be realised by 
one belligerent overpowering the other. Such a defeat as 
compels the vanquished to comply with any demand the 
victor may choose to make is the purpose of war.® Victory , 


is necessary in order to overpower the enemy ; and it is thfe. 


1 See below, §§ 214e-214flr. 

* See Spaight, CornTnerce, pp. 1-21 
and 73-87, on the growing importance 
of the economic weapon, 

* See, e,g., below, 214e. 


* See below, § 66. 

* See Spaight, AiVy pp. 2-6, on 
theme that ‘ a war is fought in orte ; 
to bring about a change of mind 
another State ’ ; and Spaight, Com*^ 
merce^ p. 8. 
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necessity which has been invoked as justifying all th§ 
horrors of war, the sacrifice of human life and health, and 
the destruction of property and devastation of territory. 

Apart from restrictions imposed by the Law of Nations 
upon beUigerents, all kinds and all degrees of force may be 
used in war, in order that its purpose may be achieved. 

§ 59. These characteristics of war must help to decide Civa War. 
whether so-called civil wars are war in the technical meaning 
of the term. It has alre^ady been stated ^ that an armed 
contention between a Federal State and its member-States 
ought to be considered as war because both parties are real 
States, although the Federal State may correctly designate it 
as rebellion.^' Such armed contentions may be called civil 
wars in a wider sense of the term. In the proper sense of 
the term a civil war exists when two opposing parties within 
a State have recourse to arms for the purpose of obtaining 
power in the State, or when a large portion of the population 
of a State rises in arms against the legitimate Government, 

As war is an armed contention between States, such a civil 
war need not be war from the beginning, nor become war at 
all, in the technical sense of the term. But it may become 
war through the recognition of each of the contending 
parties, or of the insurgents, as a belligerent Power.® 

Through such recognition a body of individuals receives an 
mtemational position, in so far as it is for some parts, and 
in some points, treated as though it were a subject ^ of 
International Law. Such recognition may be granted by the 
lawful Government, and then other States will in most cases, 
although they need not, likewise recognise a state of war as 
existiug and assume the duties of neutrality. But it may 
happen that other States recognise insurgents as a belligerent 
Power before the State on whose territory the insurrection 
broke out so recognises them. In such a case the insurrection 
is war in the eyes of these other States, but not in the eyes 
of the legitimate Government.® 

1 See above, § 66. 

‘ As to insurrection in mandated 
territories see Wright, The Bombard- 
m&rU of Damaecus, in xx. (1926) 
pp. 263-280. 


8 See below, §§ 76, 298. 

* See above, vol. i. § 63, 
5 See below, § 208. 
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§ 60 . The characteristics of war also determine whether 
so-called guerilla war is real war in the technical sense of 
the term.^ 
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1896— Kohler, § 70— Rolin, §§ 146-168— Balladore Pallieri, pp. 30-60- 
Rettich, Zur Theorie und Oeschichte des Itechta zum Kriege (1888), pp. 141- 
291 — ^Peyronnard, Dea cauaea de la guerre (1901) — ^Wright, The Cauaea of 
War and the Gonditiona of Peace (1936) — Ballis, The Legal Poaition of "Ww 
(1937) — Briere, Le Droit de juate guerre (1938) — ^Rundstein in B.J., 3rd 
ser., six. (1938) pp. 776-790 — ^Schmitt, Die Wendung zum diaJcriminierendan 
Kriegabegriff (1938), pp. 37-62— Kelsen in xii. (1932) pp. 679-608— 

. Rutgers in Hague Recueil, 1931 (iv.), pp. 7-60. See also some of the more 
recent literature noted above, § 63, and below, § 63. 


§ 61 . Whatever may be the cause of a war that has broken 
out, and whether or no the cause be a so-called just cause,® 
the same rules of International Law are valid as to what 
must not be done, may be done, and must be done by tke 
belligerents themselves in making war against each other, 
and as between the belligerents and neutral States. This 
is so, even if the declaration of war is ipso facto a violation 
of International Law, as when a belligerent declares war 
upon a neutral State for refusing passage to its troops, or 
when a State goes to war in patent violation of its obligations 
under the Covenant of the League or of the General Treaty 
for the Eenunciation of War. To say ® that, because such 
a declaration of war is ipso facto a violation of International 


^ For details see fourth edition. 

* See below, § 63. 

* See Ch. de Visscher in the Grotius 
Society^ ii. p. 101, and in BelgkmCs 
Case (1916), p. 148; Bassompieire 


in R./., 3rd ser., iv. (1923) pp. 236- 
246, concurs in the view expressed 
in the text. See also above, § 62>^ 
Aoid see Kunz in R.G., xli. (1^3% ^ 
pp. 43-62. I 
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Law, it is ‘ inoperative in law and without any judicial 
significance,’ is erroneous. The rules of International Law I 
apply to war from whatever cause it originates. I 

§ 62. The causes of war are innumerable.! They are CauseB of 
involved in the fact that the development of mankind has 
been intimatel^onnected with the national development of 
States. A^onstant increase of population ^ must, if 
unchecked or dehberately encouraged, in the end force upon 
a State the necessity of acquiring more territory ; and if it 
cannot be acquired by peaceable means, acquisition by 
conquest alone remains if International Law fails to provide 
means of peaceful change in accordance with justice. The 
cause of national unity and independence, rivalry between 
two or more States, the awakening of national ambition, 
the attempt to spread religious or political creeds, the 
craving for rich colonies and sources of new materials, the 
desire of a land-locked State for a sea-coast, the endeavour 
of a hitherto minor State to become a world-Power, and 
innumerable other factors, have been at work, ever since 
history was first recorded, in creating causes of war, and 


^ A mass of literature upon the 
causes of the World War and the 
responsibility for its outbreak is 
accumulating. The following is a 
short section : — ^in English : Grey, 
Twenty-five Years, 189Z-1916 (1925) ; 
Lowes Dickinson, The International 
Anarchy, 1900-1914 (1926) ; Fabre- 
Luce, The Limitations of Victory (192Q) 
(translated from the French), pp. 
17-243; FauchiUe, § 146 and 
bibliography in note (1) on p. 117 ; 
M4rignhac et L6monon, i. pp. 5-53 ; 
Bourgeois et Pag^s, Les origines et les 
responsabilit4s de la grande guerre 
(1921). In German : Liszt, § 4, A 
{with bibliography) ; Die grosse PoU- 
iik der europdischen Kabinette, 1871- 
1914 (edited by Lepsius, Mendelssohn- 
Bartholdy, and Thimme) ; Montgelas, 
Leiifaden zur Kriegsschuldfrage (1923) ; 
Die Kriegsschuldfrage Monatsschnft 
f'Ur interncdionale Aufhldrung (a 
monthly periodical beginning in July 
1923) ; Die Kriegssc^ldfrage : Bin 
Verzeichniss der Literatur des In- und 
Auslandes (1925) ; and, with refer- 
ence to Article 231 of the Treaty of 
Versailles, Wright in AJ., xix. (1926) 


pp. 83-86. See also Gooch, Recent 
Revelations of European Diplomacy 
(1927) (a survey of post-war litera- 
ture) ; British Documents on the 
Origins of the War, 1898-1914, edited 
by Gooch and Temperley ; Knubben 
in Strupp, Wort,, iii. pp. 334-443; 
Ewart, The Roots and Gauges of War, 
2 vols. (1925) ; Barnes, The Genesis 
of the World War (1926) ; Vermeil, 
Les origines de la guerre (1926) ; 
Seton- Watson, Serajevo, A Study in 
the Origins of the Great War (1926) ; 
Renouvin, The Immediate Origins of 
War (translation from French, 1928) ; 
Cohn, KriegsverhUtunjg und Schuld- 
frage (1931) ; Kunz, Die Revision der 
Pariser Friedensvertrdge (1932), pp. 
164-190 ; Wegerer, Bibliographie zur 
Vorgeschichte des Weltkrieges (1934) ; 
Rogge in Z,I., 60 (1935), pp. 208-314, 
On the origins of the war of 1939 see 
Cmd. 6102 and 6106, the French 
Yellow Book (available in an English 
translation) and the German and 
Polish White Books, 

® See Wright, Population and Peace 
(1939). 
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likewise play their part hi onr own times.^ Statesmen and 
Governments are not yet prepared to proceed on the view 
that, as within the State, there must exist avenues for 
efEecting changes in existing rights by way not of force but 
of legislative action of the international community. Neither 
are they prepared to act on the view that, pending the con- 
stitution of such machinery and the adoption of such 
changes, the observance and collective enforcement of the 
law interpreted and applied by tribunals endowed with 
obligatory jurisdiction are more conducive to justice and 
true national welfare than the arbitrament of force.® 

§§ 63 and 64. It often depends upon the standpoint from 
which they are viewed whether or no causes of war are to 
be called just causes. A war may be just or unjust from 
the standpoint of both belligerents, or just from the stand- 
point of one and utterly unjust from the standpoint of the 
other. The assertion that whereas all wars waged for 
political causes are unjust, all wars waged on account of 
international delinquencies are just, if there be no other 
way of getting reparation and satisfaction, is certainly moor- 
rect, because too sweeping. However, so long as war was 
a recognised instrument of national policy both for giving 
effect to existing rights and for changing the law, the justice 


^ Of these various factors making 
for war the economic causes of war 
have recently been given much 
prominence. See Woolf, Economic 
Imperialism (1920) ; Donaldson, 
International Economic Relations 
(1026) ; moon. Imperialism and World 
Politics (1926) ; Culbertson, Inter- 
national Economic Politics (1929) ; 
Buell, International Relations (2ncl 
ed., 1929), chap. v. ; Hawtrey, 
Economic Aspects of Sovereignty 
(1930), pp. 106-129 ; Richardson, 
Economic Disarmament (1931) ; The 
Causes of War (a collection of ad- 
dresses by Sir Arthur Salter and 
others. Published by Macmillan and 
Co., 1932); Salter in Problems of 
Peace, iii. (1929) pp. 76-93; Bums, 
ibid,, iv. (1930) pp. 86-110; Sieg- 
fried, ibid,, V. (1931) pp. 91-111; 
Dulles, War, Peace and Change (1939) ; 
Bobbins, The Economic Causes of War 
(1939). It is submitted that while 


conflicts of economic interests are a 
most important cause of international 
friction, it is inaccurate to regard them 
as an inevitable cause of wars. Eco- 
nomic conflicts within the State do 
not normally bring about civil war 
and a resulting suspension of the 
rule of law. They take place and 
receive a solution within the orbit of 
the law. In the international society 
the principal causes of war lie in Ihe 
imperfection of international organ- 
isation as yet unable, on the one hand, 
to impose the gener^ duty of obliga- 
tory judicial settlement and to 
restrain eflectively recourse to force 
in violation of existing obligatiorte^ . 
and, on the other hand, to provide 
a working machinery for peaceful 
change of the existing law. . ' ^ 

* Such as the Covenant of 
League of Nations has endeavoi^ 
to set up. See above, §§ 266-26g^ 
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or otherwise of the causes of war was not of legal relevance. 
The right of war, for whatever purposes, was a prerogative 
of national sovereignty. Thus conceived, every war was 
just. The legal position has now changed with the hmitation 
of the right of war in the Covenant of the League and with 
its abolition as an instrument of national policy in the 
General Treaty for the Renunciation of War.^ As before, 
International Law is not concerned with the merits of the 
controversies giving rise to war. But for many legal pur- 
poses it seems now again possible to distinguish between 
just and unjust (or lawful and unlawful) wars — ^the latter 
being those waged in breach of the obligations of the 
Covenant and of the Treaty for the Renunciation of War.^ 


1 See above, §§ et seq, 

* Eor this reason, although the 
justice of the cause of a particular 
war is irrelevant so far as concerns 
the actual rules of war applicable to 
its conduct, there is a tendency for 
the cause of the war thus interpreted 
to become important (i) during the 
war, in influencing the attitude of 
neutral States (see § 292i), and (ii) at 
the close of the war, in any attempt 
that may be made to determine the 
responsibility for the war. There has 
accordingly been a revival of the 
attempts to distinguish between just 
and unjust causes of war, particularly 
in regard to the Grotian conception 
of the duty to intervene in a war 
when justice is at stake. For the 
older attempts see Grotius. ii. o. 22, 
c. 23, c. 24, c. 25, c. 26 ; Victoria, De 
Jure Belli, §§ 13, 14 ; Pufendorf, viii. 

6, 6 ; Salvioli, II concetto delta guerra 
giuata negli scrittori anteriori a Orozio 
(1916) ; PiUet, La guerre et le droit 
(1922), pp. 9-31 ; Vanderpol, La doc- 
trine scholastique du droit de guerre 
(1919), pp. 61-69 and 160-286; 
Holdsworth, History of English Law, 

V. (1924) pp. 26-33 (upon the early 
Christian and medieval discussion of 
the legality of war and the diflerence 
between a just and an unjust war) ; 
Trelles in Hague Becueil, 1927 (ii.), 
pp. 249-298; Butler and Maocoby, 
The Development of International Law 
(1928), pp. 107-120; HoUand, Lec- 
tures, pp. 249-261 ; Beaufort, La 
guerre corrme instrument de secours ou 
depunition(\^^Z)i Bcoit, The Spanish 

VOL. n. M 


Origin of International Law, Fran- 
cisco de Vitoria and his Law of Nations 
(1934), pp. 173-230 ; Regout, La doc- 
trine de la guerre juste de Saint Augus- 
tin d nos jours d'aprks les tMologiens 
et les canonistes catholiques (1936) ; 
Eppstein, The Catholic Tradition of 
the Law of Nations (1936), pp. 66-148 ; 
Kipp, Moderns Prohleme des Kriegs- 
rechts in der Spdtscholastik (1936) ; 
Kosters in BJ,, 3rd ser., xiv. (1933) 
pp. 634-676 (as to St. Augustin). 
For the new attempts, Woltzendorff, 
Die huge des Volherrechts (1919) ; 
Strisower, Der Krieg und die Vdl- 
kerrechtsordnung (1919), pp. 41-68 
and 128-142 ; Le Fur in B,0., xxvi. 
(1919) pp. 9-76 and 268-309 ; van 
VoUenhoven, The Three Stages of 
International Law (1919) ; Jitta, La 
rinovation du droit international (1919), 
pp. 176-177 ; Lammasch, Das Vdl- 
kerrecht nach dem Kriege (1917), pp. 
174-184, and Vdlhermord oder Volker- 
bund (1920), pp. 39-61 ; Woltzen- 
dorff, Der Krieg als Bechtsinstitut 
(1920) ; Breschi, La doUrma della 
guerra nel diritto internazionale (1922) ; 
RoHn, §§ 146-148 ; Struycken in Bibl, 
Visser., i. (1923) pp. 102-107 ; Fischer 
■Williams in the International Law 
Association's Thirty-fifth Beport(l924:), 
pp. 439-441 ; Blum, Das System der 
verbotenen und erlaubten Kriege in 
Vblkerbundsatzung, Locamo-V ertrdgem 
und Kellogg-PaU (1932.) ; Verdross 
in Hague Becueil, 1929 (v.), pp. 496- 
603 ; Rutgers, ibid,, 1931 (iv.), pp. 7- 
60 ; von Elbe in A xxxiii. ( 1939) pp. 
666-688 (a general survey). In the 
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§ 65. Writers on International Law who lay great stress 
upon the causes of war in genieral, and upon the distinction 
between just causes and others, also lay great stress upon 
the distinction between different kinds of war. But as the 
rules of the Law of Nations are the same ^ for the difiEerent 
kinds of war that may be distinguished, this distinction is 
in most cases of no importance. 

§ 66. The cause, or causes, of a war determine at its 
inception the ends of that war. The ends of war must not 
be confounded with the purpose of war.^ Whereas the 
purpose is always the same — ^namely, the overpowering and 
utter defeat of the opponent — the ends may be different in 
each case. Ends of war are those objects for the realisation 
of which a war is made.^ In the beginning of the war its 
ends are determined by its cause or causes, as already said. 
But they may undergo alteration, or at least modification, 
with its progress and development. Apart from specific 
treaty obligations, no moral or legal duty exists for a belli- 
gerent to stop the war when his opponent is ready to con- 
cede the object for which war was anade,^ 


III 
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Hall, § 17-— Westlake, ii. pp. 66-63, and Papers, pp. 237-241— Maine, pp. 123- 
169— PMUimore, iii. § 60— Taylor, § 470— Hershey, No. 336— Walker, 
History f i. §§ 106-108 — HejGEter, § 119 — ^Lueder in HoUzendorff, iv. pp. 263- 
332— UUmann, §§ 167, 170— Fauchille, § 1006-1113(1)— Bespagnet, Nos. 
608-610— Pradier-Fod^r^, vii. Nos, 3212-3213— M6rignhao, iii». pp. 19-44— 
Rivier, ii. pp. 238-242— Nys, iii. pp. 91-96— Calvo, iv. §§ 1897-1898— Fiore, 
iii. Nos. 1244-1260 — Martens, ii. § 107 — ^Longuet, p. 12 — Bordwell, pp. 100- 


older literature tke expression justutn 
bellum, which means regular war (of. 
juatae im^ptiae), is apt to be confused 
with justa causa, a just cause of war 
(see Westlake, ii. pp. 2-3, who draws 
attention to this point, and Kosters in 
3rd ser., xiv. (1933) pp. 634-636). 

^ See above, § 61. 

^ Ends of war must likewise not 
be confounded with aims of land and 
sea warfare ; see below, §§ 103, 173. 


® See Bluntschli, § 636 ; Lender in 
Holtzerdorff, iv. p. 364; Rivier, ii r 
p, 219. 

^ * Contrast with this the Resolu- ' 
tion of the Institute of International 
Law adopted in 1934 in the matter of ^ 
reprisals, where it is suggested, int&r 
alia,^ that the State resorting to ^ 
reprisals must * ne pas d^toumer 1^ J 
repr^sailles du but qui en a d4termin6^ ^ 
initialement Tusage * : see B.I., 
ser., XV. (1934) p. 746. ; J 
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193 — Spaiglit, Landf pp. 1-19 — Garner, i. §§ 1-24 — Liszt, § 566 — ^Eiolin, 

jg 1.50 ^Hyde, ii. § 656 — Balladore PaUieri, pp. 113-146— Kunz, pp. 11-24 

^Leonard, Der Einfinsa der romischen Bechtsgeschichte auf die Kriega- 

gebraucJie der Qegenwart (1916)— Holdsworth, Hiatory oj Engliah Law, 

V. (1924) pp. 33-34 — Kriegahrauch, p. 2 — Land Warfare, §§ 1-7 — ^Holland, 

Stvdiea, pp. 40-96 — Lammasoh, Daa Volkerrecht nach dem Kriege (1917), 
pp. 3-26 — ^Jerusalem, Kriegareckt und Kodification (1918) — ^Moore, Current 
Illuaiona (1924), pp. 1-39— Kdnig in Z.7., xi. (1918-1920) pp. 165-189— 
Dickinson, The New Law of Nationa, in Weat Virginia Law Quarterly, 
xxxii. (1926) pp. 4-32— La Pradelle in El. {Faria), xii. (1933) pp. 511-622 
— Kunz in JR.G., xH. (1934) pp. 43-62— Gamer in E.I., 3rd ser., xvii. 

(1936) pp. 96-117, and in Qrotina Society, xxii. (1937) pp. 1-10. 

§ 67. Laws of war are the rules of the Law of Nations 
respecting warfare. The roots of the present laws of war of Ww!" 
are to be traced back to practices of belligerents which arose, 
and grew gradually, during the latter part of the Middle 
Ages. The unsparing cruelty of the war practices during 
the greater part of the Middle Ages began gradually to be 
modified through the influence of Christianity^ and chivalry ; 
and although these practices were cruel enough during the 
fifteenth, sixteenth, and seventeenth centuries, they were 
mild compared with those of still earlier times. Decided 
progress was made during the eighteenth century, and again 
. after the close of the Napoleonic wars, especially in the years 
from 1850 to the outbreak of the World War. The laws of 
war evolved in this way : isolated milder practices by and 
by became usages, so-called usus 1% bello, manner of warfare, 
Kriegs-Manier, and these usages through custom and 
treaties became legal rules. And this evolution is con- 
stantly going on, for, besides the recognised laws of war, 
there are usages in existence which have a tendency to 
become gradually legal rules of warfare. The whole growth 
of the laws and usages of war is determined by three prin- 
ciples. There is, first, the principle that a belligerent should 
be justified in applying any amount and any kind of force 
which is necessary for the realisation of the purpose of war 
— namely, the overpowering of the opponent. There is, 
secondly, the principle of humanity at work, which says that, 
all such kinds and degrees of violence as are not necessary 
for the overpowering of the opponent should not be per- 
1 On th.e Islamic Laws of War see Reohid in Hague Eecmil, 60 (1937) (ii.), 
pp. 402-502. 
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mitted to a belligerent. And, thirdly and lastly, there is at 
work the principle of chivalry, which arose in the Middle 
Ages, and introduced a certain amount of fairness in offence 
and defence, and a certain mutual respect. In contradistinc- 
tion to the savage cruelty of former times, belligerents 
gradually adopted the view that the realisation of the 
purpose of war was in no way hampered by indulgence 
shown to the wounded, to prisoners, and to private indi- 
viduals who do not take part in the fighting.^ 

The most § 68. The most important developments ® of the laws 
^ook place through the following general treaties 
S-^llws between the majority of States after 1860 : 

of War. (1) The Declaration of Paris of April 16, 1856, respecting 
warfare on sea. It abolished privateering, recognised the 
principles that the neutral flag protects non-contraband 
enemy goods, and that non-contraband neutral goods 
under an enemy flag cannot be seized, and enacted the rule 
that a blockade in order to be binding must be effective. 
The Declaration was signed by seven States, but almost 
all other maritime Powers acceded in course of time.® 

(2) The Geneva Convention of August 22, 1864, for the 
amelioration of the condition of wounded soldiers in armies 
in th6 field, which was originally signed by only nine States, 
but to which in course of time almost all the civilised States 
acceded. A new Geneva Convention was signed on July 6, 
1906, by thirty-five States, and several others acceded. 
Its principles were adapted to maritime warfare by con- 
ventions* of the First and Seconcl Hague Peace Conferences. 

(3) The Declaration of St. Petersburg of December 11, 
1868, respecting the prohibition of the use in war of pro- 
jectiles under 400 grammes (14 ounces) which ar^ either 
explosive or charged with inflammable substances. It was 
signed by seventeen States. 

(4) The Convention enacting regulations respecting the 

Laws of War on Land agreed upon at the First Peace Con- • 
ference of 1899. ' f 


^ See above, § 67. 

* For an estimate of the influence 
exercised by the Hague Conventions 
upon wars since 1899 see Garner, 


Developments^ pp. 189-396. 

* See above, vol. i. § 47, and bdo^f, 

§ 177, and Gamer, i. § 11. 

* See below, § 204. . r 
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The history of this last-mentioned Convention may be 
traced back to the Instructions for the Government of Armies 
of the United States in the Field which the United States 
published on April 24, 1863, during the War of Secession. 
These instructions, which were drafted by Professor Francis 
Lieber,^ of the Columbia College of New York, represented 
the first endeavour to codify the laws of war, and they are 
even nowadays of great value and importance. It was 
not, however, until the Hague Peace Conference of 1899 
that the Powers reassembled to discuss again the codifica- 
tion of the laws of war. The Conference adopted a Con- 
vention which was subsequently ratified by most of the 
participants, only a few Powers abstaining from ratification.^ 
The Second Peace Conference of 1907 revised this Con- 
vention, and its place is now taken by Convention IV. of 
the Second Peace Conference. Convention IV.,® as the 
Preamble expressly states, does not aim at giving a com- 
plete code of the laws of war on land, and cases beyond 


1 See Root in A.J., vii. (1913) 
pp. 463-469. 

2 As to ‘ Brussels Declarations ’ and 
the Manual adopted by the Institute 
of International Law in 1880 see 
Annuaire, v. pp. 167-174. 

* For brevity Convention IV. will 
be referred to in the following pages 
as the Hague Begulatioria, These 
Regulations, although they are in- 
tended to be binding upon the bel- 
ligerents, are only the basis upon 
which the signatory Powers have to 
frame instructions for their forces. 
Article 1 declares : ' The High Con- 
tracting Parties shall issue instruc- 
tions to their armed land forces, 
which shall be in conformity with 
the Regulations respecting the Laws 
and Customs of War on Land an- 
nexed to the present Convention.’ 
The British War Office, therefore, 
published in 1912 a guide, La7id 
Warfare : an Exposition of the Laws 
and Usages of War on Land for the 
Guidance of Officers of His Majesty's 
Army, written by order of the Secre- 
tary of State for War by Colonel 
Edmonds and Professor Oppenheim. 
In it the Hague Regulations are 
systematically set out, and their full 
text is published in an Appendix. 


This guide was in 1914 embodied in 
a new edition of the official Manual 
of Military Law, The British War 
Office had already in 1903 published 
a manual, drafted by Professor 
Holland, for the information of the 
British forces, comprising ‘ The Laws 
and Customs of War on Land, as 
defined by the Hague Convention of 
1899.’ See also Holland, The Laws of 
War on Land ( Written and UnwriUen) 
(1908). Germany had in 1902 issued 
for the guidance of officers Kriegs^ 
hrauch im Landkriege, Before the 
outbreak of the World War many 
other States had issued manuals ; 
e,g. the French Les lois de la gu&rre 
continentals (4th ed., 1913), and the 
United States Rules of Land Warfare 
(1914). See details in Gamer, i. §§ 3-6. 
In March 1934 France promulgated 
instructions concerning sea warfare. 
For the text see Bulletin officiel de la 
Marine, 1934, No. 14, p. 167. For 
comment see von Stauffenberg in 
Z,d,V., viii. (1938) pp. 22-47. See 
also Genet, ii. pp. 624-626. In July 
1938 Italy issued her war and neutral- 
ity regulations. Fox text and com- 
ment by Verdross see xix, 

(1939) pp. 193-316. See also Steiner 
in A.J., xxxiii. (1939) pp. 161-167. 
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its scope still remain the subject of customary rules and 
usages. Moreover, Article 2 of the Convention contains the 
so-caEed ‘ general participation clause ’ ^ : it expressly stipu- 
lates that the Regulations shall be binding upon the con- 
tracting Powers only in case of war between two or more 
of them, and shall cease to be binding in case a non- 
contracting Power takes part in the war.^ 

(5) The Hague Declaration concerning expanding (dum- 
dum) bullets.® 

(6) The Hague Declaration concerning projectiles and 
explosives launched from balloons.* 

(7) The Hague Declaration concerning projectiles diffus- 
ing asphyxiating or deleterious gases.® 

(8) The Hague Convention for the adaptation to sea 
warfare of the principles of the Geneva Convention, pro- 
duced by the First and revised by the Second Peace 
Conference.® 

(9) The Hague Convention of 1907 concerning the opening 
of hostilities.’ 

(10) The Hague Convention of 1907 concerning the status 
of enemy merchantmen at the outbreak of hostilities.® 

(11) The Hague Convention of 1907 concerning the con- 
version of merchantmen into men-of-war.® 

(12) The Hague Convention of 1907 concerning the laying 
of automatic submarine contact mines.*® 

(13) The Hague Convention of 1907 concerning bom- 
bardment by naval forces in time of war.** 

(14) The Hague Convention of 1907 concerning certain 
restrictions on the exercise of the right of capture in mari- 
time war.*® 


^ See below, § 69a. 

* When the World War came, this 
Convention had not been ratified by 
all the belligerents, and its binding 
force was controversial. Gamer, i. 
§§ 16-18, maintains that the corre- 
sponding Convention of 1899, which 
had been so ratified, was binding, but 
that the Convention of 1907 was not 
binding, except in so far as it was 
declaratory of existing customary 

* See below, § 112. 


^ See below, § 114, 

5 See below, § 113. 

« See below, § 204. 

’ See below, § 94. 

® See below, § 102<x. This Conven- 
tion was denounced by Great Britain 
on November 14, 1926 : see Cmd. 
2664 of 1925. 

» See below, § 84. 

10 See below, § 182a. 

See below, § 213. 

1* See below, §§ 85, 186, 187, 191. 
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(15) The two Hague Conventions of 1907 ^ concerning the 
rights and duties of neutral Powers and persons in land 
warfare and in sea warfare. ^ 

Of the developments subsequent to the World War the 
following may be noted : 

(1) The Protocol of 1925 concerning the use in war of 
asphyxiating, poisonous, and other gases.^ 

(2) The Geneva Conventions of 1929 concerning the 
treatment of sick and wounded ^ and of prisoners of war.® 

(3) The London Protocol of 1936 relating to the use of 
submarines against merchant vessels.®* 

§ 69. As soon as usages of warfare have by custom or Bindb^ 
treaty evolved into laws of war, they are binding *u.pon^°eLa^ 
belligerents under all circumstances and conditions, except of War. 
in the case of reprisals ® as retaliation against a belligerent 
for illegitimate acts of warfare by the members of his armed 
forces or his other subjects. In accordance with the German 


1 See below, § 292. 

® See Hudson in A.J., xxv. (1931) 
pp. 114-117, for a useful survey of the 
status, in 1930, of the Hague Con- 
ventions of 1899 and 1907. And see 
Appendix, p. 739, below, on the position 
in 1940. As to the Declaration of 
London of 1909 see below, § 292. 

® See below, § 113. 

* See below, § 118. 

® See below, § 125. 

* See below, § 194a. 

’ For the Convention on Maritime 
Neutrality adopted on February 20, 
1928, by the Sixth International Con- 
ference of American States at Habana 
see AJ., xxvi. (1932), Suppl., p. 151 ; 
Hudson, InterTiatiorm Legislation, iv. 
p. 2401. For comment on this Con- 
vention see Alvarez, Le Pancm4ncan- 
isme et le Sixikme Confirence Pana~ 
m^ricaine (1928), pp. 168 et seq. ; Garner 
in A.J„ xxvi. (1932) pp. 674-679; and 
Sandiford in Bivista, xx. (1928) pp. 
203-210. The United States of 
America ratified this Convention in 
March 1932. See also Wright in A.J., 
xxi. (1927) pp. 127-137, for comment 
on the project of the American 
Institute of International Law on 
Maritime Neutrality. And see the 
draft by Alvarez of a Convention on 


Maritime Neutrality adopted in 1917 
by the American Institute of Inter- 
national Law : Acte final de la Session 
de la Havana (1917), pp. 79-99. Of 
some importance are also the Scan- 
dinavian Rules of Neutrality adopted 
in 1938 by Sweden, Norway, Finland, 
Denmark, and Iceland. These Rules 
were issued separately by each of these 
States in pursuance of an understand- 
ing arrived at on May 27, 1938. It 
was agreed that they should not be 
changed without prior consultation. 
For the texts of the declaration of 
May 27, 1938, and the practically 
identical Rules see Acta Scandinavica, 
ix. (1938) pp. 123-127 ; A.J., xxxii. 
(1938), Suppl., pp. 141-163; Z.d.V., 
viii. (1938) pp. 522-641 ; Z.d.B., xix. 
(1939) pp. 69-77 ; Genet, ii. pp. 696- 
704; and, in particular, Deak and 
Jessup, Collection of Neutrality Laws, 
Begulations, and Treaties of Various 
Countries (1939), pp. 479-483 (Danish 
Rules). For comment on the Scan- 
dinavian Neutrahty Rules see Hambro 
in Z.d,V,, viii. (1938) pp. 446-469 ; 
Fadelford in A.J., xxxii. (1938) pp, 
789-793 ; Verdross. in Z,S,B., xix. 
(1939) pp. 44-69. See also above, 
p. 181, as to municipal enactments. 

® See below, § 248. 



184 


ON WAB IN GENERAL 


[§ 69 

proverb, Kriegsraeson geJit vor Kriegsmanier {necessity in 
war overrules the manner of warfare), many German authors ^ 
before the World War were already maintaining that the 
laws of war lose their binding force in case of extreme 
necessity. Such a case was said to arise when violation of 
the laws of war alone offers, either a means of escape from 
extreme danger, or the realisation of the purpose of war— 
namely, the overpowering of the opponent. Tliis alleged 
exception to the binding force of the laws of war was, how- 
ever, not at all generally accepted by German writers ; for 
instance, Bluntschli did not mention it. English, American, 
French, and Italian writers did not, it appears, acknowledge 
it. The protest of Westlake ^ agamst it was the more justi- 
fied as a great danger would have been involved in its 
admission. 

The proverb dates very far back in the history of warfare. 
It originated and found recognition in those times when 
warfare was not regulated by laws of war, i.e. generally 
binding customs and international treaties, but only by 
usages {Manier, i.e. Bra/ach), and it says that necessity in 
war overrules usages of warfare. In our days, however, 
warfare is no longer regulated by usages only, but to a greater 
extent by laws — ^firm rules recognised either by international 
treaties or by general custom.® These conventional and 
customary rules cannot be overruled by necessity, unless 
they are framed in such a way as not to apply to a case of 


1 See, for instance, Lueder in 
HoUzendorff, iv. pp, 254-257 ; XJll- 
mann, § 170 ; Meurer, ii. pp. 7-16. 
Liszt, who in former editions agreed 
with these writers, deserted their 
ranks in the sixth edition (§ 24, iv. 
3), and correctly took the other side ; 
see twelfth edition by iFleisohmann, 
§ 35, iv., and § 56, ii. See also Nys, 
iii. p. 202 ; Holland, Tfar, § 2, where 
the older Hteratnre is q^uoted : Cybi- 
ohowski, Studien zum internationaUn 
Recht (1912), pp. 21-71 ; Lammasoh, 
op, cit, pp. 20-23 ; Knnz, pp. 26-28 ; 
Sohoen, Die vdlkerrechtliche Haflung 
der Staaten aus unerlaubten Hcmd- 
(1917), pp. 112-118; Nys, 
V occupation de guerre (1919), pp. 92- 
110 ; Bivier, ii. p. 242 ; Borsi, 


Ragione di guerra a stato di necmitd 
net diritio internazionale (1916) ; 
Cavaglieri, Lo stato di neceseitd net 
diritio internazionale (1917), pp. 97- 
102 ; Strisower, Der Krieg um die 
VolkerrecMaordnung (1919), pp. 86- 
108; Bolin, §§11-60; Strupp, Dew 
volkerrechtliche Delikt (1920), pp. 172- 
179; Huber in Z,V„ vii. (1913) pp. 
361-374; Vissoher in R,G,, xxiv. 
(1917) pp, 74-108 ; Kaeokenbeck in 
Grotius Society f iv, (1919) pp. 229-230 ; , 
de Visscher in Bibl, YUaer,^ ii. (1924) 
p. 113. 

* See Westlake, ii. pp. 126-128, ; 
and Papera, p. 243. 

* Conoeming the distinction be-i ; 
tween usage and custom, see abov% H 
vol,i.§17. 
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necessity in self-preservation. Thus, for instance, the rules 
that poisoned arms and poison are forbidden, and that it is 
not allowed treacherously to kill or wound individuals 
belonging to the hostile army, do not lose their binding 
force even if their breach would effect an escape from 
extreme danger or the realisation of the purpose of war. 

Article 22 of the Hague Regulations stipulates distinctly 
that the right of belligerents to adopt means of injuring the 
enemy is not unlimited, and this rule does not lose its binding 
force in a case of necessity. What may be ignored in case 
of military necessity are not the laws of war, but only the 
usages of war.^ 

§ 69a. The effectiveness of some of the Hague Conventions General 
concluded before the World War was considerably impaired 
by the incorporation of a so-called ‘ general participation CJlause. 
clause ’ providing that the Convention shall be binding only 
if all the beUigerents are parties to it. The effect of the 
clause was, in strict law, to deprive some of the Conventions 
of their binding force either from the beginning of the War 
or in the course of it as soon as a non-signatory State, 
however insignificant, joined the ranks of the belligerents.^ 

In some such cases British courts declined to treat a Con- 

^ Por here the general rule that Geneva Convention of 1906. See 
necessity in the interest of self-pre- li also Oppenheim, The Future of Inter- 
servation is an excuse for an illegal I national Law, § 71. The German 
act is not applicable, because in the I'i Beichsgericht, in cases decided in 1922 
Preamble of Hague Convention IV, ' and 1924, relied on the doctrine of 
it is expressly stated that the rules self-preservation as authorising de- 
of warfare were framed with regard partures from the Hague Regulations, 
to military necessities. ‘ According to See German Eequisitiona case, Anivual 
the views of the High Contracting Digest, 1919-1922, Case No. 296; 

Parties, these provisions, the wording Requisitions (Germany) case, ibid,,. 
of which has been inspired by the 1923-1924, Case No. 230. 
desire to diminish the evils of war as * See Gamer, §§ 16-18 ; Bes 
far as military requirements permit, Gouttes, La Convention de Geneve de 
are intended to serve as a general rule 1929 (1930), pp. 187-189; Ras- 
of conduct for belligerents in their mussen, Code des frisonni&rs de guerre 
mutual relations and in their relations (1931), pp. 69-71, who points out that 
with the inhabitants.’ In other words, the Convention of 1899 concerning 
i](^tary necessity has already been the laws and customs of war was 
discounted in the drawing up of the binding only till August 1917, when 
rules. Moreover, some of the con- Liberia (who was not a party to the 
ventional rules regulating warfare Convention) became a befiiigerent, 
are actually qualified by express See also, generally, Zittelmann in 
reference to military necessity; for Archiv des offevilichen Rechts, xxxv. 
inaftance. Article 23 (g) of the Hague (1915) pp. 1-27 ; Struq>p, Wort,, i. 
Regulations and Article 16 of the pp. 31, 32 ; and Hyde, ii. § 696, 
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vention as invaKd on. this ground ^ ; in others most of the 
substantive provisions of the Conventions were operative 
inasmuch as they embody rules of customary International 
Law.® But obviously the clause was in law largely destruc- 
tive of the professed object of the Conventions, and its 
removal or modification by a special declaration must he 
regarded as deserving the serious attention of Governments. 
The two important humanitarian Conventions concluded 
after the World War — ^the Conventions of 1929 relating to 
the treatment of sick and wounded and of prisoners of war — 
expressly reject the general participation clause.® On the 
other hand, the clause in question thx'eatens to reappear in 
a modified form. Thus various States, including Great 
Britain, who have ratified the Protocol of 1925 concerning 
the use of asphyxiating, poisonous, and other gases,* have 
appended a reservation to the effect that the Protocol sliall 
cease to be binding towards any belligerent Power whose 
armed forces, or the armed forces of whose Allies, fail to 
respect the prohibitions laid down in the Protocol. . The 
effect might be that in a war in which a considerable number 
of belligerents are involved, the action of one State, however 
small, in a distant region of war, might become the starting 
point for a general abandonment of the restraints of the 
Convention.® As between opposing belligerents actually ia 
contact with one another some form of ‘ participation ’ clause 
is clearly necessary. But the requirements of reciprocity and 
of effectiveness of treaties are not irreconcilable, and progress 
can undoubtedly be achieved by a less rigid and exacting 
formulation of the clause than has been the case hitherto. 


^ See The Mowe [1916] P. at pp. 
12, 13 ; IB. and O.P.C. at 70 ; The 
Blonde and Other Shifpe [1922] 1 A.C. 
at pp. 323, 324 ; 3 B. and C.P.C. at 
p. 1042 (where a * (^nibbling inter- 
pretation of the Convention,’ in the 
above sense, was rejected by Lord 
Snmner). 

2 See Des Gouttes, op. cii., p, 188, 
who states that although the Geneva 
Convention of 1906 was not formally 
binding on account of the general 
participation clause, there was only 


one isolated case of a State (Germany) 
availing itself of the exception. 

® See below, §§ 124a and 130a. 

^ See below, § 113. 

® Two other facts limiting the 
effectiveness of the rules of war may 
be mentioned : (1) the institution of 
reprisals which, while designed to 
ensure the observance of rules of war, 
can and have been used as a con- 
venient cloak for disregarding the 
laws of war (see below, §§ 248, 249) ; 
(2) the question of the plea of superior 
command (see below, 1 263). 
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Taylor, §§471, 498 — Heffter, § 118 — ^Lneder in HoUzendorJf, iv. pp. 362-364^^ 
Kliiber, § 242 — ^Liszt, § 58, A — UHmann, § 174 — ^Pradier-Foder^, vi. No. 
2733, and viii. Nos. 3104-3106 — Rivier, ii. pp. 216-219 — Boeck, Nos. 214- 
230 — Longuet, §§ 18-25 — Perels, § 33 — ^Rettich, Zur Theorie und GescMchfe 
des Eechts zum Kriege (1888), pp. 174-213 — Boeckner, Der Krugsschav^lcdz 
(1911)— Sckramm, § 6— Wekberg, § 3, p. 55— Suarez, §§ 346, 347— 
Balladore Pallieri, pp. 184-188 — Strupp, Neutralisation, Befriedung, 
Bntmilitarisierung (1933), pp. 369-429. 


§ 70. Eegion of war is that part of the surface of the Begion of 
earth in which the belligerents may prepare and execute 
hostilities against each other. In this meaning, 'region of 
war ’ ought to be distinguished from ' theatre of war.’ The of War. 
latter is those portions of land, sea, or air on or in which 
hostilities are actually taking place.^ Legally no place 
which is not region of war may be made the theatre of war ; 
but not every section of the whole region of war is neces- 
sarily theatre of war. Thus, in the war between Great 
Britain and the two South African Republics, the whole of 
the territory of the British Empire, including its territorial 
waters, and the open sea, as well as the territory of the 
Republics, was the region of war, but the theatre of war 
was in South Africa only. On the other hand, in the World I 
War the theatre of war was almost coextensive with the ( 
region of war. 


^ The distinction between ‘ region ’ 
and ‘theatre’ of war, although of 
considerable importance, does not 
appear to have formerly been made 
by any other writer. It becomes 
quite apparent from Article 39 of the 
Hague Regulations and Article 11 
of Hague Convention V., where the 
‘ theatre of war ’ {thidtre de la guerre) 
means that part of territory on which 
hostilities actually take place. See 
also Schramm, § 6, p. 58, and Weh- 
berg, p. 69. In Dominion^ Goal Go. v. 
Maskinonge Steamship Go. (1916) 
33 T.L.R. 132, 340 ; (1917) 34 T.L.R. 
212, the question was of importance 
whether a vessel had been ordered by 
the charterers to trade ‘in Hie war 


region.’ It is, however, obvious that 
the parties did not thereby mean the 
‘ region of war ’ in the sense used 
above, but the ‘ theatre of war.’ 
The distinction is particularly evi- 
dent in relation to the open sea. For 
instance, the right of visit and capture 
may be exercised throughout this 
region of war ; mines may only be laid 
on the theatre of war, that is, where 
actual fighting takes place. Therefore 
the region of war remains unaltered, 
but the theatre of war may shift about. 
Neutral territory on which hostilities 
are unlawfully taking place seems to 
come within the ‘ theatre of war.’ 
See also United States v. McDonald^ 
referred to below, p. 330, n. 1. 
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§ 71. The region of war depends upon the belligerents. 
Tor this reason, every war has its particular region, so far, 
at any rate, as the territorial region is concerned. For 
besides the open sea,^ and all such territories as are as yet not 
occupied by any State (which are always within the region 
of war), the particular region of every war is the whole of 
the territories and territorial waters of the belligerents. 
But any part of the globe which is permanently neutralised ^ 
is always outside the region of war. 

Since colonies are a part of the territory of the empire or 
mother-country, they fall within the region of a war between 


the latter and another State, 

1 Can States, through a unilateral I 
declaration, extend the width of their j 
neutral maritime belt beyond three | 
miles, and thereby curtail the region J 
of war ’ By a decree of October 18, ( 
1912, France claimed a maritime belt 
six miles wide for all purposes of 
neutrality. After the outbreak of the 
World War, Italy, when still neutral, 
by a decree of August 6, 1914, like- 
wise claimed a neutral maritime belt 
six miles wide. Great Britain, as a 
matter of policy, ordered her cruisers 
to respect the six miles claimed by 
Italy. However, the decision of the 
German Prize Court in The Elida, 
ix. (1916) p. 109, and the ar- 
rangement between the British and 
the Norwegian Governments that, for 
the decision of The Loehhen (1918) 
34 T.L.B. 594, the thi-ee-mile limit 
should be postulated, would seem to 
show that belligerents are not pre- 
pared to recognise the claim of any 
State to a neutral maritime belt more 
than three miles wide. In October 
1939, representatives of twenty-one 
American States, including the United 
States, issued a Declaration laying 
down that ‘ as a measure of con- 
tinental self -protection, the American 
Bepublics, so long as they maintain 
their neutrality, are as of inherent 
right entitled to have those waters 
adjacent to the American continent, 
which they regard as of primary 
concern and direct utility in their 
relations, free from the commission 
of any hostile act by any non- 
American belligerent nation.’ The 
Declarataon (printed in IrvUrnaiional 


whatever their position may 

ConcAliation, January 1940, No. 356, 
p. 27, and in A xxxiv. ( 1940), Suppl., 
p. 17) laid down the wide geographical 
limits of tho zone thus claimed. After 
the naval battle off Montevideo in 
December 1939, the American Re- 
publics addressed to Great Britain, 
France, and Germany a joint protest 
based on tho above-mentioned De- 
claration. In that protest the crucial 
passage of the Declaration was 
reproduced as referring to the ‘iV 
disputable right ’ of the American 
Bepublics. Great Britain in her reply 
stated correctly that tho Declaration, 
in BO far as it implied a claim for the 
abandonment by tho belligerents of 
their legitimate rights, had no basis 
in International Law and could not 
bo imposed by unilateral action on 
the part of neutrals. In so far as 
the claim was baaed on the right to 
act in self-preservation, it is difficult 
to admit that it complied with the 
rigid requirements which International 
Law has adopted as permitting such 
action (see above, vol. i. § 130). For 
the protest and the British answ«? 
see The Times newspaper, January 16^ 
1940. In 1916 and 1916 the United 
States Government, while requesting , 
the cessation of cruising and observa- 
tion ‘ in close proximity to the tern-, 
torial waters of the United States’. ‘ 
{UM. For, 1916, SuppL, p. 879)^. ; 
admitted that their remonstrance watf . 
not based upon any a^^on d 4 
illegality of such action {ibid.f 191A- J 
Suppl,, p. 763). See also 
Resewreh (1939), pp* 343-353. ■ / f :| 

® See below, § 1%, 
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be within it.^ As States under the suzerainty of another 
State are internationally in several respects considered to 
be a portion of its territory they fall within the region of 
a war between it and another Power ^ Such parts of the 
territory of a State as are under the condominium, or under 
the administration, of another State,* fall within the region 
of a war between one of the condmnini, or the administrating 
State, and another Power. Thus, in the World War, Cyprus 
at once fell within the region of war ; so did the Soudan, 
which is under the condominium of Great Britain and 
Eg3^t. On the other hand, Cyprus would not have fallen ® 
within the region of a war between Turkey and any other 
Power than Great Britain. 

Although as a rule the territories and territorial waters 
of both belligerents, together with the open sea, fall within 
the region of war, and neutral territories do not, exceptions 
may occur : 

(1) A belligerent can deliberately renounce its right to 
treat certain territories, or parts of the open sea, as being 
within the region of war, provided that such areas f ulfil the 


^ On the question of ‘ automatic 
belligerency * of the British self- 
governing Dominions see vol. i. § 946. 
See also Dewey, The Dominiom and 
Diplomacy f ii. (1929) pp. 256 et aeq,, 
329 et seq. ; British Commonwealth 
Delations (Proceedings of the Toronto 
Conference of 1933 : edited by 
Toynbee, 1934), pp. 45, 46, 79-81, 
123-126; Round Table, xviii. (1927- 
1928) pp. 647-663 (the attitude of 
South Africa) ; Keith, The King and 
the Imperial Crown (1936), pp. 444- 
447 ; Stewart, Treaty Relations of the 
British Commonwealth of Nations 
(1939), pp, >380-388. In September 
1939 New Zealand, Australia, Canada, 
and South Africa, with varying 
degrees of independence of decision 
and on different dates, declared to 
regard themselves to be at war with 
Germany. Great Britain declared 
war on Germany on September 3, 
1939. On the same day a state of 
war was proclaimed in Australia and 
New Zealand. The Prime Minister 
of the former announced that ‘ Great 
Britain has declared war, and that 
as a result Australia is al^ at war.’ 


The Government of New Zealand 
adopted the same view. The legis- 
latures of the two countries sub- 
sequently endorsed the attitude taken 
up by their Governments. South 
Africa entered the war on September 
6 as the result of the vote of the 
House of Assembly, following upon 
the vote of the Canadian Parliament 
a Boyal proclamation was issued 
on September 10 declaring the 
existence of a state of war between 
Canada and Germany as from that 
date. Por a survey of these events 
see Round Table, No. 117 (1939), pp. 
177-229. The Irish Free State an- 
nounced its neutrality. 

* See above, vol. i. §§ 91, 169. 

® But the Ionian Islands, then a 
free and independent State under 
the protectorate of Great Britain, 
were not at war during the Crimean 
War (Case of the Ionian Ships (1856) 
2 Spinks 219 ; Pitt Cobbett, Leading 
Oases, i. (1931) p. 60). 

* See above, vol. i. § 171. 

* Cyprus has since been annexed by 
Great Britain. See above, vol. i, § 60a. 
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duties incumbent upon neutrals. Thus, during the Turco- 
Itahan War, in 1911 and 1912, Italy treated Crete and 
Egypt as though they were not parts of the region of war.i 
(2) Cases are possible in which a part, or the whole, of 
the territory of a neutral State falls within the region of 
war. These cases arise in wars in which such neutral terri- 
tories are the very objects of the war, as were Korea (then 
an independent State) and the Chinese province of Man- 
churia ® in the Russo-Japanese War ; or when a neutral 
State, either dehberately, or because it has not at its disposal 
sufficiently strong naval forces, does not prevent a belli- 
gerent from committing hostilities in its territorial waters 
and making them a basis for military operations and pre- 
parations. These territorial waters become in consequence 
a part of the region of war,® and the other belhgerent may 
also commit hostilities there. Similarly, if a State grants 
to another the right to maintain naval or air bases on its 
territory, such a concession, assuming that it does not 
altogether compromise the neutrahty of the State in ques- 
tion, transforms into a region of war the parts of neutral 
territory put by treaty at the disposal of the belligerent 
and actually used by him.* 


1 There is no donbt that this 
attitude of Italy is explained by the 
fact that Egypt, although then 
legally under Turkish suzerainty, 
was actually under British occupa- 
tion, and that Crete was forcibly 
kept by the Powers under Turkish 
suzerainty. Contrast the position of 
Eg 3 rpt during the World War, both 
before the declaration of the British 
protectorate {The Gutenfels (1915) 
1 B. and C.P.C. 102 ; 2 B. and C.P.C. 
36 ; [1916] 2 A.C. 112) and after. 

In The Outenfds {supra) the Privy 
Council, adopting the statement in 
Hall, § 174, held that territory of a 
third State in the military occupation 
of one belligerent becomes enemy 
territory as regards the other. M 
to the present status of Egypt see 
above, vol. i. § 91. 

* See below, § 320. 

* See the judgment in the French 
case of The Tims (1917), in xxv. 
(1918), Jurieprudeme, p. 3. The Tims 
and twelve other German merchant- 


men were captured by the Allies dur- 
ing the World War, in September 
1916, in the roadsteads of several 
Greek ports. Since Greece was at 
that time still neutral, the German 
owners of the vessels claimed resti- 
tution on account of these vessels 
having been captured in neutral 
waters ; but the French Prize Court 
condemned them because a succes- 
sion of hostile acts committed by 
the enemy had turned Greek terri- 
torial waters into a part of the theatre 
of war. Greece did not claim the 
vessels, since she had meanwhile 
joined the Allies. 

* In the treaty between Soviet 
Russia and lithuania of October 10, 
1939, the former was granted the 
right to maintain land and air armed 
forces of limited strength at certain 
points within Lithuanian territory. 
Air, naval, and land bases were also 
granted to Russia by the treaty with 
Latvia of October 5. In treaties 
eluded at that time Latvia and 
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But if in such an exceptional case neutral territory 
becomes the region and theatre of war, and is militarily 
occupied by a belligerent, the occupant does not possess 
such a wide range of rights with regard to the occupied i 
country and its inhabitants as he possesses in occupied 
enemy territory. He can indeed resort to all measures which 
are necessary for the safety of liis forces ; but he cannot 
exact contributions or appropriate cash, funds, and reahsable 
securities which are the property of the neutral State.^ 

§ 71(X. It would seem to follow from the principles of Mandated 
mandatory government that mandated territories ought to as 
remain outside the region of war. They cannot be regarded a Region 
as sharing automatically the mandatory’s status of belli- 
gerency, and their inhabitants do not, in their capacity as 
nationals of the mandated territory, become alien enenodes 
in relation to the State with which the mandatory is engaged 
in war. For although the mandatory is entrusted with the 
conduct of the foreign relations in respect of the territories 
under mandate, the latter are not part of his territory and 
their inhabitants are not subjects of the mandatory. On the 
other hand, these territories, administered as they are by 
the mandatory, are intimately connected with him in many 
ways. This fact must necessarily influence their legal 
position. Thus as in the economic sphere it is impracticable r 
to treat the mandated territory as a foreign country, it is* 
inevitable that it must be made to participate in most of 
the economic measures directed against the enemy. 
Secondly, the armed forces of the mandatory are stationed 
and enjoy full freedom of movement in the mandated 
territories by virtue of the provisions of the various man- 

Esthonia granted similar facilities to ^ See Boeokner, Der Kriegsschm- 
Soviet Russia. By an Agreement plaiz (1911), pp. 146-208. Quite 
concluded in 1938 with the Irish different, of course, is a case where 
Free State Great Britain released the a belligerent deliberately attacks a 
latter from the obligations of Articles neutral State in order to force a 
6 and 7 of the Agreement of 1921 passage through it, as Germany 
relating to the use of certain Irish attacked Belgium in the World War. 
ports and harbours as naval bases : See Gamer, §§ 431-462, and Nippold, 

Cmd. 5728 (1938). An obligation of Die Verletzung der NendraXitdt Luxem- 
this nature rests upon South Africa in burgs und BelgieTis (1920) ; Delvaux, 
regard to the port of Simonstown. ^invasion de la Belgique devant la 
See Bound Table, No. 118 (1940), science aUemmde du droit des gens 
p. 447. (1930). 
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dates.^ This being so the mandatory is entitled, subject to 
the fundamental principles of the regime of mandates as 
stated above,® to extend to the mandated territories his 
^ relevant war legislation,® and his adversary is justified in 
treating as a region of war parts of the mandated territory 
^ actually used in connection with military, naval, or air 
operations. At the outbreak of the war with Germany in 
September 1939 the British Trading with the Enemy Act 
prescribed that its provisions could be made applicable to 
any territory under a mandate held by Great Britain ; the 
Prize Law Act of 1939 was made applicable to the mandated 
territories administered by Great Britain, Australia, and 
Zealand.* 

Exolusi<i^ § 72. Certain areas may be excluded from the region of 
Re^on of ^ result of neutralisation.® This may be permanent. 


War 
through 
Neutral- 
isation. 




^ Article 17 of the Mandate for 
Palestine provides that ‘ the Man- 
datory shall be entitled at all times 
to use the roads, railways, and ports 
of Palestine for the movement of 
armed forces and the carriage of fuel 
and supplies.’ Article 2 of the 
Mandate for Syria and Lebanon in- 
cludes an identical provision. The 
* B ’ and ‘ C ’ mandates contain pro- 
visions forbidding the mandatory to 
establish thereon fortifications or 
‘military or naval bases, but these 
restrictions are probably not in- 
consistent with the rights of passage 
of the kind laid down in the above- 
quoted provisions of the ‘A’ man- 
dates. Por comment on them see 
Stoyanovsky, The Mandate for Pales- 
tme (1928), pp. 216-218 ; Lewis in 
L.Q,jR,, xxxix. (1923) p. 464. See 
below, § 323, on the incompatibility 
of neutrality with the duty to grant 
the right of passage to the forces of 
the belligerent. 

^ These include the prohibition to 
introduce compulsory conscription 
except for the purpose of defending 
the territory against actual or im- 
pending attack. The Prenoh man- 
dates expressly permit the use of 
such troops outside the territory 
subject to the mandate. See on this 
question Wright, Mandates under the 
League of NaHona (1930), pp, 471, 
472. See also, generally, Minutes of 


the 37th Session of the Mandates 
Commission (December 1939). nn 
119-122. ^ 

® Por this reason it is probably 
correct to say that while the other 
belligerent would not be justified in 
treating the inhabitants of mandat^ 
territories as enemies by virtue of 
their nationality, he would be entitled 
to treat them for some purposes as 
alien enemies by virtue of their 
residence in a country under the 
jurisdiction of a belligerent. 

^ In September 1939 a contraband 
base was established at Haifa. A 
Proclamation was issued by the High 
Commissioner of Palestine announcing 
that war had broken out between His 
Majesty and Germany ; at the same 
time the Supreme Court of Palestine 
was authorised to act as a Prize 
Court: Palestine Gazette, September 
11, 1939, No. 929, Suppl. No. 2. 

In December 1939, in a note addressed 
to neutral countries whose nationals 
served on the Mandates Commission, 
Germany protested against what she 
described as the use of mandated , 
territories by Great Britain and Prance 
for war purposes. , 

* Three terms are apt to he con- 0 
fusedj ; (i) demilitarisation, which de- 
notes the agreement of two or mor^, 
States by treaty not to fortify, or/;.:/ 
station troops upon, a particular M 
of territory; the purpose 
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as the result of a general treaty of the Powers, or temporary, 
through a special treaty between the belligerents. At 
present no part of the open sea is neutralised, as the neutraj- 
isation of the Black Sea was abolished^ in 1871. ’The 
following are some important instances ^ of parts of terri- 
tories ® which are, or were at one time, permanently neutral- 
ised : 

(1) The provinces of Chablais and Faucigny were per- 
manently neutralised until the resettlement after the World 
War.^ 

(2) The Ionian Islands were permanently neutralised® 
when they merged in the kingdom of Greece. But this 
neutralisation was restricted ® to the islands of Corfu and 
Paxo only by Article 2 of the Treaty of London of March 24, 
1864. 

(3) The mouth and some parts of the River Danube were 
closed to vessels of war by Article 52 of the Treaty of Berlin 
of 1878.'^ The Rivers Congo and Niger, and aU their terri- 


being to prevent war by removing 
the opportunities of conniob as the 
result of frontier incidents, or to 
gain security by prohibiting the con- 
centration of troops on a frontier 
(see above, § 26i (n.), for illustrations, 
and vol. i. §§ 206, 206) ; (ii) neutralisa- 
Hon, which in this connection must 
be distinguished from the process of 
an international guarantee by treaty 
of the independence and integrity of 
a whole State and the condition 
resulting therefrom (see above, vol. i. 
§§ 96-101)— Switzerland, for instance 
—and denotes the exclusion by treaty 
of a particular part of the territory 
of a State from the re^on of war, so 
that warlike preparations or opera- 
tions become illegal thereon (for 
instances see § 72) ; (iii) interna-- 
tionalisatidn, a term wMch has not 
yet acquired an established meaning, 
but which is beginning to be used to 
denote the status of an area of terri- 
tory or water which has been dedi- 
cated by treaty to the public use of 
all or a large number of States (see, 
for instance, in Professor Schucking’s 
dissenting judgment in the Wimble- 
don, Series A, No. 1, at p. 43) ; an 
area thus thrown open for general 
use may also be neutralised, as in the 

VOL. n. 


case of the Suez and Panama Canals, 
but there seems to be no reason for 
this ex necessitate rei. 

^ See above, vol. i. §§ 181, 266. 

2 The matter is thoroughly treated 
in Rettich, Zur Theorie und Oeschichte 
des Rechtes znm Kriege (1888), pp. 174- 
213. See also Schramm, pp. 83-87, and 
Graham in A.J., xxi. (1927) pp. 79-94. 

® See Krauel, Newtrcditat, Nm- 
tralisation und Befriedung im V biker - 
recht (1916), pp. 48-90; Erich in 
Hague Recueil, 1929 (i.), pp. 691-667 ; 
Strupp, Neutralisation, Befriedung, 
Entmilitarisierung (1933), pp. 369-429; 
and MarshaU-Comwall, Geographic 
Disarmament (1936). 

* See above, vol. i. § 207. 

® Through Article 2 of the Treaty 
of London of November 14, 1863. 

« See Martens, N,B.G., xviii. ]^p. 
66, 63. See Wright in A.J., xviii. 
(1924) pp. 104-108. Nevertheless, 
the Allies occupied Corfu during the 
World War as a rest camp for the 
Serbian army. See Gamer, ii. § 464, 
and Leontiades in Z.b.R,, ii. (1930) 
pp. 130 et seq, 

’ As to the provisions made with 
regard to the Danube after the World 
War see above, vol. i. § 469. 

N 
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tories, were neutralised by Articles 25 and 33 of the Berlin 
Congo Act of 1885 ; but this Act was abrogated at the 
cpnclusion of the World War, in so far as it was binding 
betwe^ Powers which are parties to the new convention.^ 

-(4) The Suez Canal has been permanently neutralised ^ 
since 1888. 

The Panama ® Canal is permanently neutralised through 
Article 3 of the Hay-Pauncefote Treaty of November 18, 
1901. However, this treaty is not a general treaty of the 
Powers, but only one between Great Britain and the United 
States,^ 

(Sy^he Straits of Magellan ’> are permanently neutralised 
through Article 5 of the Boundary Treaty of Buenos Ayres 
of July 23, 1881, between Argentina and Chile. 

The neutralisation provided for in these two cases is the 
concern of the contracting parties alone, and has no con- 
sequences for third States. 

(§/ In 1920, by a treaty of February 9 made between the 
United States of America, the British Empire, Denmark, 
France, Italy, Japan, Norway, Holland, and Sweden, 
recognising ‘ the full and absolute sovereignty of Norway 
over the Archipelago of Spitsbergen,’ Norway undertook 
not to construct any naval base or ‘ fortification in the said 
territories, which may never he used for any warlike purposes ’ 
(Article 9).® 

(7) In 1921 the Finnish Archipelago called the Aaland 
Islands was, in accordance with the recommendation of the 
Council of the League upon the reference to it of a dispute 


^ See above, vol. i. § 564. 

2 See above, vol. i. § 183. As to 
the Suez Canal during the World 
War, and the efEect of a breach of 
the Convention of 1888, see The 
Svdmarh [1917] A.O. 620, 2 B. and 
C.P.C. 473, and EM, Procurator in 
Egypt V. Deutsches KoMen Depot 
[1919] A.O. 291, 3 B. and C.P.C. 264. 

® See above, vol. i. § 184. And see 
below, § 326c. 

* But note that in the Wimbledon, 
Series A, No. 1, the Permanent Court 
of International * Justice referred to 
the Suez and Panama Canals as hav- 
ing been ‘permanently dedicated to 


the use of the whole world ’ (at p. 28). 
The Kiel Canal, although assimilated 
to the Suez and Panama Canals as 
regards transit, was not, like them, 
put outside the region of war; see 
Professor Schiicking’s dissenting judg- ^ 
mont in the above case (at p. 46), ^ 

which is, it sooms, on this point not 
afEeoted by the majority judgment. *f 
* See Martens, 2nd ser*, i; 

xii. p. 491, and above, vol, i. § 196 ; 
The Bangor (1916) 2 B. and C.P.O. 
206 ; [1916] P. 181. ft 

® Treaty Series, No. 18 (1924^^-’ 
Cmd. 2092; AJ\, xviii, (1924),. ^ 
Suppl, pp. 199-208. ; ^ 
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between Sweden and Finland, neutralised by a Convention 
of October 20, 1921, made between Germany, Denmark, 
Esthonia, Finland, France, the British Empire, Italy, 

Latvia, Poland, and Sweden ; by its terms the Islands are 
made a ' neutral zone,’ not to be fortified or used for any 
purpose connected with military operations.^ 

(8) In 1923, by a Convention of December 18 between 
the British Empire, Spain, and France, the ‘ Tangier Zone,’ 
as therein defined, was ' placed under a regime of permanent 
neutrality.’ ^ 

§ 73. That at present no part of the open sea is neutralised Assert^ 
is universally recognised, and this applies to the Baltic Sea, 
which is admittedly part of the open sea. Some writers,® 
however, maintained before the World War that the littoral Region of 
States of the Baltic had a right to forbid all hostilities 
within it in a war between States other than themselves, 
and could thereby neutralise it without the consent, and 
even against the will, of the belligerents. This opinion was 
based on the fact that, during the eighteenth century, these 
littoral States claimed that right in several conventions ; 
but it appeared untenable, because it was opposed to the 
universally recognised principle of the freedom of the open 
sea. As no State has territorial supremacy over parts of 
the open sea, it is difficult to see how such a claim could be 


1 Treaty Series, No. 6 (1922), 
Cmd. 1680; A.J., xvii. (1923), 

Suppl., pp. i-6 ; Colijn, La dicision 
de la SociM des Nations comernant 
les lies d' Aland (1923) ; Strupp, 
op. cit.f pp. 389-398 ; J6zan du 
Laz, La question des ties d* Aland 
(1923); SSderlijelm, Demilitarisation 
et neutralisation des Ues d* Aland 
(1928) ; Remsperger, Die Rechtslage 
der Alandsinsdn (1933) ; Vortisel, 
Die AUndfrage (1933) ; Gregory in 
A.J., xvii. (1923) pp. 63-76 ; Erich 
in Hague Becueil, 1929 (i.), pp. 632- 
668 ; Padelford and Anderson in A. J., 
xxxiii. (1939) pp. 465-487. See also 
vol. i. § 205. In May 1939 Finland 
and Sweden asked that the question 
of the non-fortification and neutralisa- 
tion of the Aaland Islands he placed 
on the agenda of the Council meeting, 
with the view to their abolition. At 


the request of the Soviet Government 
the matter was postponed: Off, J., 
1939, p. 279. In September 1939 
Finland issued a decree prohibiting 
warships of belligerents from entering 
the territorial waters of the Aaland 
Islands. 

a Treaty Series, No. 23 (1924), 
Cmd. 2203. See also below, § 368 (n.), 
and vol. i. § 96, The Constitution of 
the Free City of Danzig, May 1922, 
provided that it ‘ cannot, without 
the previous consent of the League 
of Nations in each case, (1) serve as a 
military or naval base ; (2) erect 
fortifications ; (3) authorise the manu- 
facture of munitions or war material 
on its territory.’ (Off, *1., Special 
Suppl. No. 7.) 

a See Perels, pp. 160-163, who 
discusses the question at some length 
and answers it in the affirmative. 
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justified 1 ; and, in fact, during the World War, hostilities 
did take place in the Baltic.® 


V 


the belligerents 

Yaits} iii. § 4— Phillimore, ui. §§ 92-93— Taylor, §§ 468-460— Wheaton, §294 
-bluntsohli, §§ 511-614^H6fEter, §§ 114-117— Lucder in HolJzendorjf, iv. 
pp. 237-248— Kluber, § 236— G. E. Martens, ii. § 264— Gareis, § 83— liszt, 
66, A— Ullmann, §§ 168-169— Pradier-Eod4r6, vi. Nos. 2666-2660— Rivier, 
ii. pp. 207-216— Nys, iii. pp. 23-26— Mdrignhac, iii". pp. 136-139— Martens, 

ii 1 108 Heilbom, System, pp. 333-336 — Rolin, §§ 936-950 — Smith, Qreat 

iritain and the. Law of Nations, i. (1932) pp. 261-333— CavagUeri in Bivista, 
2nd ser., viii. (1919) pp- 68-91 and 328-362. 


§ 74. As International Law recognises the status of war, 
and its effects as regards rights and duties between the 
belligerents on the one hand, and between the belligerents 
and neutral States on the other, the question arises what 
of States are legally qualified to make war, and thereby 
to become belligerents. According to the Law of Nations, 
full sovereign States alone possess the legal qualification to 
become belligerents » ; half and part sovereign States are 
not legally qualified to become belligerents. Since neutral- 
ised States, such as Switzerland, are full sovereign States, 
they are legally qualified to become belligerents, although 
their neutrahsation binds them not to make use of their 
qualification, except for defence. If they become belligerents 


1 See Rivier, ii. p. 218; Nys, i. 
pp. 44:8-460. 

2 Bifierent from cases of this kind 

is the special protection during war 
arranged in special conventions for 
certain establishments. Although the 
terms ‘neutrality’ and ‘neutralisa- 
tion’ are often used, they are not 
strictly applicable. Thus, Article 3 
of the Treaty of Tangier of May 31, 
1866, provided for the ‘neutrality* 
of the lighthouse at Gape Spartel. 
See Gidel, Le droit iTit&rnatioml 
public de la mer, i. (1932) p. 381 ; 
Idartens, xx. p. 350; but 

see also Martens, N.R.Qsy 2nd ser., 
iii. p. 660 and ix. p. 227. Again, 
according to Article 21 of the Danube 
Kavigation Act signed at Galatz on 


November 2, 1866, the works and 
establishments of all kinds created 
by the European Danube CommiB- 
sion wore to enjoy the benefits of 
‘neutrality.’ See Martens, ' 

xviii. p. 144. The Treaty of October 
14, 1920, between Finland and Russia 
provided in Article 13 for the ‘ milit^ 
neutralisation ’ of a number of Fin* 
nish islands in the Gulf of Finland ? 
L.NsTM., 3, p. 69. And see the Treaty , : ’ 
of October 26, 1906, between Norway 
and Sweden establishing, in Axtiole l,f< j 
a neutralised zone on both sides of the ■}] 
common frontier: Martens, 

2nd ser., xxxiv. p. 703. w'' 

* On the question whether 
League of Nations oan be a bellige^ 
ent see former edition, § 66a. 
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because they are attacked, they do not lose their character 
as neutralised States ; but if they become belligerents for 
offensive purposes, they ipso facto lose this character.^ 
i § 75. Such States as do not possess the legal qualification Possi- 
to become belligerents are by law prohibited from offensive 
f or defensive warfare. But the possession of armed forces Belli- 
makes it possible for them in fact to enter into war, and to 
become belligerents. History records instances enough of 
such States having actually made war. Thus in 1876 Serbia 
and Montenegro, although at that time vassal States under 
Turkish suzerainty, declared war against Turkey, and on 
February 28, 1877, peace was concluded between Turkey 
and Serbia.2 when in April 1877 war broke out between 
Russia and Turkey, the then Turkish vassal State Roumania 
joined Russia, and Serbia declared war anew against Turkey 
in December 1877. 

Whenever a State lacking the legal qualification to make 
war nevertheless actually makes war, it is a belligerent, the 
contention is real war, and all the rules of International Law 
respecting warfare apply to it.^ Therefore, an armed con- 
tention between suzerain and vassal, and between a Federal 
State and one or more of its members, is war ^ in the technical 
sense of the term according to the Law of Nations. 

§ 76. The distinction between legal qualification and actual :^cogm- 
power to make war explains the fact that insurgents may 
become a belligerent Power through recognition. The prin- gerenoy. 
ciples governing recognition of belligerency are essentially 
the same as those relating to the recognition of States and 
Governments.® Certain conditions of fact, not stigmatised 
as unlawful by International Law — ^the Law of Nations does 
not treat civil war as illegal — create for other States the right 
and the duty to grant recognition of belligerency.® These 

^ The position of a neutralised * See above, § 66, and Baty, 

State as a belligerent is discussed Interriational Law in South Africa 
in detail by Bolin, §§ 936-960. (1900), pp. 66-68. 

* See Martens, N.R.O,, 2nd ser., ® See above, voL i. §§ 71a, 7666. 
iii, pp. 171-173. ® It is believed that the lawful 

® This is quite apparent from the Government is in any case entitled 
fact that Bulgaria by accession be- to assert belligerent status and the 
came a party to the Geneva Con- resulting belligerent rights. Thus, for 
vention at a time when she was still a instance, it has not been su^ested 
vassal State under Turkish suzerainty, that during the American Oi^ll War 
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conditions of fact are : the existence of a civil war acconi' 
panied by a state of general hostilities ; occupation and a 
measure of orderly administration of a substantial part of 
national territory by the insurgents ; observance of the 
rules of warfare on the part of the insurgent forces acting 
under a responsible authority ; the practical necessity for 
third States to define their attitude to the civil war. With- 
out the latter requirement recognition of belligerency might 
be open to abuse for the purpose of a gratuitous manifesta- 
tion of sympathy with the cause of the insurgents. In the 
absence of these conditions recognition of belligerency con- 
stitutes iUicit interference in the affairs of the State affected 


by civil disorders — an international wrong analogous to the 
premature recognition of a State or a Government.^ Refusal 
to recognise belligerent status notwithstanding the existence 
of these conditions must be deemed contrary to sound 


principle ^ and precedent.® 

it was open to Great Britain to deny 
to the United States the right to 
proclaim a blockade or, generally, to 
exercise belligerent rights. However, 
in the course of the Spanish Civil War 
in 1936-1939 Great Britain and other 
States insisted that they refused to 
grant belligerent rights to either side. 
See, e.g,, the Preamble of the Nyon 
Agreement of September 1937 : Cmd. 
5668. And see House of Commons 
Debates, 367, col. 330, for a statement 
of the Secretary of State of December 
8, 1937, refusing on this ground to 
recognise a blockade proclaimed by 
the insurgents. 

1 See above vol. i. § 74. 

2 However, a considerable number 
of writers are of the view that recogni- 
tion of belligerency is in relation to 
the insurgents an act of unfettered 
political discretion. See, for instance, 
Hall, International Law (3rd ed., 1890), 
p. 34; Woolsey, International Law 
(6th ed., 1891), Appendix III. n. 19; 
Wiesse, Le droit international appliqui 
awK guerres civiles (1898), p. 20; 
Rougier, Les guerres civiles et le droit 
des gens (1903), p. 383 ; Kunz, Die 
Anerkennung von Staaten und Regie- 
rungen im Volkerrecht (1928), p. 192; 
Harvard Research, Neutrality (1939), 
p. 210 ; Padelford, Interruxtional Law 
and Diplomacy in the Spanish Civil 


War (1939), p. 8 ; McNair in L.Q.R., 
53 (1937), p. 483. Westlake, i. p. 63, 
although doubting whether the right 
to recognition has already become a 
legal one, approves of it ‘ on the 
ground of reason.’ But see in favour 
of what may be called the legal view 
of recognition of belligerency Vattel, 
bk. iii. ch. xviii. § 293 ; Blimtschli, 
§ 612, n. 1 ; Fiore (French translation, 
1886), iii. p. 39 ; Lorimer, i. p. 141 ; 
Wheaton (1st ed., 1836), i. p. 92; 
Rolin in LapradeUe-Politis, ii. pp. 216- 
217 ; Smith in B.Y., xxx. (1937) pp. 
406-407 ; Wehberg in Hague Recueil, 
63 (1938) (i.), pp. 108-111, and in 
Friedenswarte, 37 (1937), p. 398; 
Scelle, ibid., p. 66. 

The Institute of International Law 
adopted in 1900 a set of rules con- 
cerning the rights and duties of 
foreign States in cases of insurgency. 
Articles 4-9 deal with the recognition 
of the belligerency of insurgents. See 
Annuaire, xvii. p. 227. See also the 
Havana Convention of February 20, 
1928, on the Duties and Rights of 
States in the Event of Gvil Strife: 
Hudson, Legislation, iv. p. 2416. 

* See, e.g.. Canning’s despatch of 
1826 (cited by Hall, 3rd ed. (1890), 
,p. 33, n. 1) stating in connection with 
the rebellion in Greece that ‘ a certain 
degree of force and consistency ac- 
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Although, there are only a few examples of recognition of 
belligerency by means of a formal declaration of neutrality, 
as in the case of the British recognition of the belligerency 
of the Confederate States in May 1861,^ recognition of belli- 
gerency in other ways is not an infrequent occurrence. But 
care must be taken in each particular case not to treat as 
recognition of belligerency what has properly been described 
as recognition of insurgency, ^ namely, a measure of inter- 
course with the insurgent authorities and acquiescence in 
the exercise of some warlike activities on their part.® The 
mere fact of widespread hostilities in the course of the civil 
war will not in itself warrant or impose the duty of recogni- 
tion. Thus during the Cuban insurrection against Spam the 
United States repeatedly refused to recognise belligerency on 
the ground that the rebels had not succeeded in establishing 
an orderly administration.* During the Spanish Civil War of 
1936-1939 recognition of belligerency was correctly refused for 
the reason that the accepted rules of recognition of belliger- 
ency did not apply to a situation in which as a result of the 
iQegal intervention of foreign States the hostilities had lost the 
character of a civil war in the accepted meaning of the term.® 


quired by a mass of population en- 
gaged in war, entitled that population 
to be treated as a belligerent.’ See 
Hansard, 3rd ser., 162, cols. 1563, 
1666, for a re-affirmation of that view 
in relation to the recognition of the 
belligerency of the Confederate States 
in 1861 ; and see Smith, i. p. 318, as 
to the Civil War in Spain in 1864. 
McNair, he, cit,, gives reasons in 
support of the view that Canning’s 
pronouncement cannot be regarded 
as a statement of a legal principle. 
See also, as to the United States, the 
Message of President Monroe of March 
8, 1882, quoted in Moore, i. p. 174. 

^ B,F,8.P,, 61, p. 166. In issuing 
the Proclaniation of Neutrality Great 
Britain relied on the proclamation of 
the President of the United States 
establishing a blockade of some of 
the ports of the disaffected States : 
ibid., p. 186. Por an earlier proclama- 
tion of neutrality see that issued by 
the Senate of the Ionian Islands in 
1821 in connection with the Greek 
rebellion : ibid., 8, p. 1282. 


2 See above, vol. i. § 76gr. 

® See, e.g.. Smith in B.Y., xviii. 
(1937) pp. 22-26, who maintains that 
during the Spanish Civil War of 1936- 
1939 Great Britain by her conduct 
recognised the belligerency of the in- 
surgents. Actually, she persistently 
refused to do so. See also Walker in 
Qrotius Society, 23 (1938), pp. 177-210. 

* See, for instance. President Grant’s 
Message of December 1875: Moore, 
i. p. 196. 

® See, for the statement to this 
effect by the Secretary of State' on 
June 26, 1937, House of Commons 
Debaies, 325, col. 1608. When in 
July 1938 Great Britain and other 
Powers made the granting of recogni- 
tion of belligerency conditional upon 
the withdrawal of foreign armed forces 
from Spain, that condition, far from 
constituting an attempt to make the 
duty of recognition the object of a bar- 
gain, was a legitimate effort to restore 
to the contest the character of a civil 
war which alone would have rendered 
proper the granting of recognition. 
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§ 76a. Recognition by third States is not as a rule binding 
upon the parent State. Notwithstanding such recognition, 
it is entitled to treat insurgents as traitors. But the position 
is controversial with regard to recognition as a bel^gerent 
Power granted to separate armies which comprise subjects 
of the enemy who are fighting to free their nation from his 
rule and which are responsible to an authority recognised 
as representing the nation in q[uestion. Thus in 1918, 
during the World War, Great Britain, Prance, Italy, and 
the United States of America recognised the Czecho-Slovaks 
as co-belligerents.^ Similar recognition was granted in 1917 
to the Polish national army composed to a substantial 
degree of subjects of the enemy Powers.^ It has been 
maintained that, as in the case of insurgents in a civil war, 
the enemy is entitled to disregard such recognition and to 
treat the members of the insurgent army, when they fall 
into his hands, in accordance with the provisions of his 
criminal law.^ The better opinion is probably that when 
such recognition is granted by the adversary to large bodies 
of men effectively organised on foreign soil in anticipation 


1 See Garner, i. § 26 ; Hobza in 
B.G,, xxix. (1922) pp, 387, 388; 
Buza in Z.V., xiii. (1924) pp. 114, 
116 ; Temperley, Eistory of the Peace 
Conference^ v. (1920) pp. 169-160; 
and Hyde (i. § 40), who, perhaps too 
rigidly, regards the incident rather as 
a ‘ form of belligerent activity ’ than 
an exercise of the right of recognition. 
Analogous recognition was extended 
by the Allies to the Czecho-Slovak 
forces in 1939 during the war with 
Germany. However, these forces were 
not composed of subjects of the enemy. 
The German Protectorate established 
in March 1939 over Bohemia and 
Moravia was not recognised de jure 
by Great Britain and Prance, and 
these States were entitled to regard 
the Ozecho-Slovak forces in France as 
the reconstituted army of the de jure 
stiU existing Czecho-Slovak State. 
See The Times newspaper of December 
22, 1939, on the recognition of the 
Czecho-Slovak National Committee 
by Great Britain. See also some 
observations on war-time recognitions 
by the Committee of Jurists on the 


Aaland Islands Question, Off, J., 
Special Suppl. No. 3, at p. 8. 

2 On the recognition of the Polish 
National Committee and the Polish 
national army by the Allies in 1917 
see Blociszewski in R.G., xxviii. (1921) 
pp. 6-70 (especially 66-70), and Pau- 
chille, §§ 176 (1) and 200 (2). See also 
Case concerning Certain German 
Interests m Polish Upper Silesia 
(P.C.I.J., Series A, No. 7, pp. 27-29), 
where the Permanent Court held, 
in regard to claims put forward by 
Poland under the Armistice Agree- 
ment, that the recognition by the 
Principal AUied Powers of the Polish 
armed forces as an allied, autono- 
mous, and 00 -belligerent army could 
not be relied on as against Germany 
which had not granted such recog- 
nition. See also Series C, No. 11, ii. 
pp, 617-634 and 816-822. And see 
Smith, Great Britain and the Law of 
NoitionSf i. (1932) pp. 261-333, for a 
survey of the British practice prior to 
the World War. 

® See § 76a of the previous editions 
of this volume. 
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of independent statehood, a point is reached at which the 
belligerent confronted with the disaffection and desertion 
of a considerable number of his subjects engaged in hostilities 
against him can no longer, without exposing himself to justifi- 
able retaliation, assert the provisions of his own criminal law 
as the only legally relevant element in the situation. 

§ 77. War occurs usually between two States, one on Prmoipal 
each side. But in some wars there are on one or on both ^goi^’ 
sides several parties, and then principal and accessory 
belligerents are sometimes to be distinguished. Parties. 

Principal belligerents are those parties t(L-a-Jgar_^who 
wage it on the bag ift o f of alliance,^ whether con- 

the wa^TT^'^^^ssory belligerents 
are such States as provide help and succour only in a limited 
way to a principal belligerent ; for instance, by paying 
subsidies, sending a certain number of troops or men-of-war, 
granting a coaling station to the men-of-war of a principal 
party, allowing his troops a passage through their territory, 
and the like. Such accessory party becomes a belligerent 
through rendering help, except when there exists- a treaty 
in which the belligerent who is adversely affected by such 
help has in advance agreed that in certain contingencies 
the neutral State or States shall be entitled to discriminate 
against him.^ 

The matter need hardly be mentioned at all, were it 
not that writers formerly discussed whether or not a neutral 
State which fulfilled in time of war a treaty concluded in 
time of peace, by the terms of which it had to grant a 
coaling station, the passage of troops through its territory, 

. 1 See vol. i. §§ 669-573. AUies are agreement as to the objects on the 
not necessarily co-belligerents, for the attainment of which the war wnl be 
particular casus foederis may not 
have arisen, or, having arisen, may 
not have been acted upon (Halleck 
(1861), p. 413; 4th English ed. 

(1908), ii. p. 3) ; nor are co-belligerents 
necessarily allies, for they may be 
merely associated with one another 
for the purpose of the war. Thus in 
the World War the United States of 
Ameodca were an ‘ Associated,’ not 
an * Allied ’ Power ; the term ‘ asso- 
ciate,’ as contrasted with ‘ ally,’ 
suggests the absence of a common 


2 See below, §§ 306 and 306a. But 
the question acquires anew significance 
in view of the duty, under Article 16 
of the Covenant, to apply economic 
sanctions and to grant the right of 
passage for troops * co-operating for 
the protection of the Covenant ; upon 
this see below, §§ 2926-292d and 305, 
and note Annex E in the ^ Locarno 
Pact,’ Gmd. 2626 ; xx. (1926), 
Suppl., p. 32, and above, § 66a, and 
below, § 292d. 
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and the like, to one of the belligerents, violated its neutrality. 
This question is identical with the question ^ whether a 
qualified neutrality, in contradistinction to a perfect 
neutrality, is admissible. Since the answer to this question 
is, in the absence of contrary treaty provisions, in the 
negative, a State which fulfils a treaty obligation of this kind 
in time of war may be considered by the other side to be an 
accessory belligerent. 
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§ 78. The chief part of the armed forces of the belligerents 
are their regular armies and navies and air forces. What 
kinds of forces constitute a regular army and a regular navy 
is not for International Law to determine, but is a matter 
of Municipal Law exclusively. Whether or not so-called 
milit ia and volunteer corps belong to armies rests entirely 
with the Municipal Law of the belligerents ; and there are 
several States whose armies consist of militia and volunteer 
corps exclusively, no standing army being provided for. 
The Hague Eegulations expressly stipulate ^ that in countries 
1 See below, § 306. ® Article 1. 



§ 79] THE AEMED FORCES OF THE BELLIGERENTS 203 

^liere militia or volunteer corps constitute the army, or 
form part of it, they are included under the denomination 
‘ army.’ If is likewise irrelevant to consider the com- 
position of a regular army, whether it is based on conscription 
or not, whether foreigners ^ as well as subjects are enrolled, 
and the like. 

§ 79. In the main, armed forces consist of combatants ; Non-Com- 
but no army in the field consists of combatants exclusively. M^*rs 
There are always several kinds of other individuals, such of ArmS 
as couriers, doctors, farriers, veterinary surgeons, chaplains, 
nurses, official and voluntary ambulance men, contractors, 
canteen-caterers, newspaper correspondents,® civil servants, 
diplomatists, and foreign military attaches® in the suite 
of the commander-in-ohief. 

Writers on the Law of Nations do not agree as regards 
the position of these non-combatants ; they are not mere 
private individuals, yet are certainly not combatants, 
although they may — as, for instance, couriers, doctors, 
farriers, and veterinary surgeons — ^have the character of 
soldiers. They may correctly be said to belong indirectly to 
the armed forces. Article 3 of the Hague Eegulations 
expressly stipulates that the armed forces of the belligerents 
may consist of combatants and non-combatants, and that 
both, in case of capture, must be treated as prisoners of war, 
provided * they produce a certificate of identification from 
the military authorities of the army which they accompany. 

However, when one speaks of armed forces generally, com- 
batants only are under consideration. 

The question whether women may be considered as non- 
combatant members of armed forces came into prominence 
during the World War, when thousands were enrolled and 
sent to the front to serve as army cooks, drivers, store- 
keepers, and the like. The question must be answered in 
the affirmative.® This seems to have been indirectly recog- 
nised by the Geneva Convention of 1929 on the Treatment 

1 See bdow, § 82a and § 322. * See below, § 127. 

* See Rey in B.O., xvii. (1910) 

pp. 73-102, and Higgins, War and ‘ And see above, p. 171 and n. 2, 
th Private CitiMn (1912), pp. 91-112. on the vanishing distinction between 

* See Rey in R.O., xvii. (1910) the armed forces tmd the civilian 

pp. 63-73. population. 
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of Prisoners of War,^ which laid down, in Article 3, that 
women prisoners of war ‘ shall he treated with all considera- 
tion due to their sex.’ 

Irregular § 80. Very often the armed forces of belligerents consist 

Forces, throughout the war of their regular armies only ; but it 
happens frequently that irregular forces take part. Of such 
irregular forces two different kinds are to be distinguished- 
first, such as are authorised by the belligerents ; and, 
secondly, such as are acting on their own initiative, and on 
■ their own account, without special authorisation. Formerly, 
it was a recognised rule of International Law that only the 
members of authorised irregular forces enjoyed the privi- 
leges due to the members of the armed forces of belligerents ; 
members of unauthorised irregular forces were considered 
to be war criminals, and could be shot when captured. 
During the Franco-German War in 1870, the Germans 
acted throughout according to this rule with regard to the 
so-called ‘ franc-tireurs,’ requesting the production of a 
special authorisation from the French Government from 
every irregular combatant whom they captured, failing 
which he was shot. But according to Article 1 of the Hague 
Regulations this rule is now obsolete ; and its place is taken 
by the rule that irregulars enjoy the privileges due to 
members of the armed forces of the belligerents, although 
they do not act under authorisation, provided (1) that they 
are commanded by a person responsible ® for his subordin- 
ates ; (2) that they have a fixed distinctive emblem recog- 
nisable at a distance * ; (3) that they carry arms openly * ; 
and (4) that they conduct theh operations in accordance 
with the laws and customs of war. It must, however, be 


1 Sec below, § 126. 

2 The meaning of the word ‘ re- 
sponsible ’ {responsahle) is not clear. 
It probably means ‘ responsible to 
seine higher authority,* whether the 
person is appointed from above or 
elected from below ; see also Klrohen- 
heim in Strupp, Wort,, i. p. 664. 

* The distance at which the 
emblem should be visible is undeter- 
mined. See Imd Warfare, § 23, 
where it is pointed out that it is 
reasonable to expeot that the sil- 


houette of an irregular combatant 
standing against the skyline should 
bo at once distinguishable from that 
of a peaceable inhabitant bjr the 
naked eye of ordinary individuals, 
at a distance at which the form of 
an individual can bo determined. 

* jSee Land Warfare, § 26 ; indi- 
viduals whoso sole arm is a pistol, 
a hand-grenade, a dagger conoeided 
about the person, or a sword-stick, 
are not such as carry their arms 
openly. 
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emphasised that this rule applies only to irregnlars'l^ttiijgii ' 
ia bodies, however small. Such individuals as take upaJHfiT” 
or commit hostile acts singly and severally are still liable to 
be treated as war criminals and shot.^ 

§81. It sometimes happens during war that, on the Levies e» 
approach of the enemy, a belligerent calls the whole popu- 
lation of the country to arms, and thus makes them a part, 
although a more or less irregular part, of his armed forces. 
Provided they receive some organisation, and comply -with 
the laws and usages of war, the combatants who take part 
in such a levy en masse organised by the State enjoy the 
privileges due to members of armed forces. 

Or, again, sometimes a levy en masse takes place spon- 
taneously, without organisation by a belligerent, and the 
question arises whether, or not, those who take part in such 
levies en masse belong to the armed forces of the belligerents, 
and therefore enjoy the privileges due to members of such 
forces. Article 2 of the Hague Regulations stipulates that 
the population of a territory not yet occupied who, on the 
enemy's approach, spontaneously take up arms to resist the 
invading enemy, without having time to organise themselves 
under responsible commanders and to procure fixed dis- 
tinctive emblems recognisable at a distance, shall neverthe- 
less enjoy the privileges due to armed forces, provided that 
they carry arms openly, and act otherwise in conformity 
with the laws and usages of war. Totally different, how- 
ever, is a levy en masse of the population of a territory 
already invaded by the enemy, for the purpose of freeing 
the country from the invader. Article 2 of the Hague Regu- 
lations does not cover this case, in which, therefore, the old 
customary rule of International Law is valid, that those 
taking part in such a levy en masse are liable to be shot if 
captured.® 

It is of particular importance not to confuse invasion with 
occupation in this matter. Article 2 distinctly speaks of 
the approach of the enemy, and thereby sanctions only such 

^ See below, § 254, See also Meurer Regulations are in a very special 
in Stmpp, WdrL, iii. pp. 467-471. degree subject to tbe provisions of 

* See below, § 254, ISTote, however, paragraph iv, of the Preamble of the 
that Articles 1 and 2 of liie Hague Regulations. 
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a levy en masse as takes place in territory not yet invaded 
by the enemy. Once the territory is invaded, although the 
invasion has not yet ripened into occupation,^ a levy en 
masse is no longer legitimate. But, of course, the term 
territory, as used by Article 2, is not intended to mean^ the 
whole extent of the State of a belligerent, but only such 
parts of it as are not yet invaded. For this reason, if a 
town is already invaded, but not a neighbouring town, the 
inhabitants of the latter may, on the approach of the enemy, 
legitimately rise en masse. And it matters not whether the 
individuals, in doing so, are acting in immediate combina- 
tion with a regular army or separately from it.^ 

Barbarous § 82. Writers used to discuss the question, which some 
Forces, tended to deny, whether it is permissible to employ troops 
consisting of individuals belonging to savage tribes and 
barbarous races. The question is now largely a theoretical 
one. There is no reason why such troops should not be 
employed provided that it can be assumed that they would 
or could comply with the laws and usages of war prevalent 
according to International Law.^ In any case the employ- 
ment of barbarous forces must not be confused with the 


enrolling of coloured individuals into the regular army and 
the employment of regiments consisting of disciplined 
coloured soldiers. There is no reason whatever why, for 
instance, the members of a regiment formed by the United 
States of America out of negroes bred and educated in 
America, or members of Indian regiments under British com- 


^ Concerning the difference between 
invasion and occupation, see below, 
§167. 

2 See LaTid Warfare, §§ 31-32. 

® See Land Warfare, § 34. 

^ See Hyde, ii. § 650 : ‘ Tested by 
the requirements of the Hague Regu- 
lations, no legal duty appears to 
forbid a State to employ and confer 
belligerent qualifications upon persons 
of any race or color, who are capable 
of being subjected to military disci- 
pline, and who conform in fact to 
the conditions prescribed.’ See Liszt, 
§ 69 (6), and note paragraph 6 of 
Article 22 of the Covenant. 

A somewhat different question is 


whether in a contest between a 
* civilised ’ State and ‘ barbarous ’ 
forces the ordinary laws of war 
apply : see Wright in AJ., xx, 
(1926) pp, 267-268, and literature 
there cited ; Oolby in AJ,, xxi. 
(1927) pp. 279-288; the same in 
QeorgeUnm Law Journal, xv, (1926) 
p. 24 ; Kunz in 2,,6,R„ vii. (1927) 
pp. 86-99 ; and above, § 66 (n.). 

As regards the limited use made 
of armed natives as scouts, and the 
like, on the part of the British com- 
manders during the South African 
War see The Times History of the 
War in South Africa, v. pp. 249-261. 
The Boers refused quarter to any 
who fell into their hands. 
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manders, should not, in wars between members of tbe Family 
of Nations, enjoy tbe privileges due to members of armed 
forces according to International Law.^ In fact, tbe United 
States employed two coloured cavalry regiments in Cuba 
during ber war with Spain, and during tbe World War some 
Indian regiments were employed by Great Britain in France. 

§ 82a. A belligerent is permitted to enlist tbe subjects of AU^ 
other States, whether aUies or neutrals, into its forces, 
either as combatants or as non-combatants, and hardly aBdU- 
single war occurs in which this is not done.^ Nor do tbe 1“^’® 
aben subjects who thus enlist commit thereby any offence '■ 
against the rules of International Law ; they are in no 
better and no worse position, as regards tbe enemy, than 
the subjects of tbe State whose forces they have joined.® 

§ 83. Formerly privateers were a generally recognised Priva- 
part of tbe armed forces of tbe beUigerents, private vessels 
being commissioned by the belligerents through letters of 
marq^ue to carry on bostibties at sea, and particularly to 
capture enemy merchantmen.® From tbe fifteenth century, 
when privateering began to grow up, down to tbe eighteenth 
century, belligerents used to grant letters of marque to 
private ships owned by neutral subjects as well as by their 
own. But during the eighteenth century it became the 
practice to grant them ordy to ships belonging to their own 
subjects. However, privateering was abolished by the 
Declaration of Paris in 1856 as between the signatory Powers 
and others who acceded to it later. Although privateering 
would still be legal as between other Powers, it is unlikely 
that in future it will be made use of. In all the wars that 
have occurred since 1856 between such Powers, no letters 
of marque have been granted.® 

; See Spaight, Air, pp. 85-86. repmee (1796) ; La Maehe, La guerre 

See Hyde, ii. § 661 ; Fauohille, de la course (1901) ; Willjns, Lie Vm- 
§§ 1074 (3) and 1074 (4), including wandluing von Kauffahrteiachiffen in 
note on the French Foreign Legion. KHegaschiffe (1912) ; Wehberg, § 4 ; 

See below, § 88. This is doubted Verzijl, §§ 178-180 ; Genet, §§ 114- 
by Borohard — in A^J,, xxxii. (1938) 140; Pares, Colonial BhchaM and 

pp. 537, 638>— but there is no reason NetOral MgUa 1739-1763 (1938), pp. 
to believe that the legislation or the 1-76. 

courts of any country have questioned * See below, § 177, and Malkin in 
this sound rule. B.F., 1927, pp. 41-44. See also 

See Martens, Bssai concernavl lea Munro-Butler Johnstone, Haridboolc 
armateura, lea friaea el aurtoul lea of Maritime Bighta ; and the Declara- 
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Converted § 84. A case which happened in 1870, soon after the out- 

Mere hant- q£ Franco-German War, raised the question 

whether converted ^ merchantmen could be considered part 
of the armed naval forces of a belligerent. As the North- 
German Confederation owned only a few men-of-war, steps 
were taken to create a volunteer fleet. The King of Prussia, 
as President of the Confederation, invited the owners of 
private German vessels to make them part of the German 
navy under the following conditions : every ship should be 
assessed as to her value, and 10 per cent, of it should at once 
be paid in cash to the owner, as a price for the charter of the 
ship. The owner should engage the crew himself, but they 
should become for the time of the war members of the 
German navy, and wear the German naval uniform. The 
ship should sail under the German war flag, and be armed 
and adapted for her purpose by the German naval author- 
ities. Should she be captured or destroyed by the enemy, 
the assessed value should be paid to her owners in full; 
but should she be restored after the war undamaged, the 
owner should retain the 10 per cent, received as charter 
price. All such vessels should only try to capture or destroy 
French men-of-war, and, if successful, the owner should 
receive between £1500 and £7500 as a premium. The 
French Government considered this scheme a disguised 
evasion of the Declaration of Paris which abolished privateer- 
ing, and requested the intervention of Great Britain. The 
British Government brought the case before the law ojBdcers 
of the Crown, who declared the German scheme to be sub- 
stantially different from the revival of privateering, and 
consequently the British Government refused to object to 
it. The scheme, however, was never put into practice.* 

In spite of the opinion of the British law officers, writers 
on International Law differ as to the legality of the above 

tionof Faria considered {ISl 6); Gibson Vmvmndlung von Kauffahrteiaehiffm 
Bowles, The FedaraUon of Paris of inKriegsschiffe{liil7);Wilim-'Boxm, 
1866 (1900); Perels, pp. 177-170; Die see&riegerechSiehe Bedeutemg von 
Harvard Research (1939), pp. 333, 334; FloUerist^tzpurtlden, i. (1918) pp. 113- 
and see above, vol. i. § 12. 193 ; Beer, Die Hilfskr^i^rage 

* See Quioh4neuc, La marine anxi- (1919) ; Proobl, Die Umwandlimg von 
liaire era droit international (1900); HanMsschiffeninKriegssehijffe(lW). 
WillmB, op. cit . ; Kriege in Z.I., » See Perels, § 34 ; HaS, § 181 ; 

xxvi. (191S) pp. 71-117 ; Sohade, Boeck, No. 211 ; Bupuis, Nos. 81-84^. 
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scheme ; but, on the other hand, they are unanimous that 
not every scheme for a voluntary fleet is to be rejected. 
Russia,^ in fact, from 1887 possessed a voluntary fleet. 
France ^ had before the World War made arrangements with 
certain steamship companies according to which their mail- 
boats had to be constructed on plans approved by the 
Government, commanded by officers of the French navy 
and incorporated in the French navy at the outbreak of 
war. Great Britain from 1887 onwards entered into agree- 
ments with several powerful British steamship companies 
for the purpose of securing their vessels at the outbreak of 
hostilities ; and the United States of America in 1892 made 
similar arrangements with the American Line.® 

Matters were brought to a climax in 1904, during the 
Russo-Japanese War, through the cases of Petersburg and 
Smolensk^ On July 4 and 6 of that year, these vessels, 
which belonged to the Russian volunteer fleet in the Black 
Sea, were allowed to pass the Bosphorus and the Darda- 
nelles, which were closed ® to men-of-war of all nations, 
because they were flying the Russian commercial flag. They 
likewise passed the Suez Canal under the commercial flag ; 
but, after leaving Suez, they converted themselves into 
men-of-war by hoisting the Russian war flag, and began to 
exercise over neutral merchantmen all the rights of super- 
vision which belligerents can claim for their cruisers in time 
of war. On July 18, Petersburg captured the British steamer 
Malacca for alleged carriage of contraband, and put a prize 
crew on board for the purpose of navigating her to a Russian 
port. But the British Government protested ; the Malacca 
was released, and Russia agreed that Petersburg and Smolensk 
should no longer act as ori^isers, and that aU neutral vessels 
captured by them should be released.® 

This case was the cause of the question of the conversion 

^ See Duptiis, No. 86. * See the details of the career of 

2 See Dupuis, No. 86. these vessels in Lawrence, Tfesr, pp. 

® See Lawrence, § 201, and Dupuis, 206 et seq. 

Nos. 87-88. On the whole question ^ See above, vol. i. § 197. 
see Pradier-Fod4r6, viii. Nos. 3102- ® On the controversial incident of 

3103 ; FauchiUe, § 1304-1312 (1) ; the conversion of the Ay&siha^ a Ger- 
Hyde, ii. §§ 706-708 ; Higgins, War man schooner, in the Dutch Indies in 
arid tM Private Citizen (1912), pp. 113- November 1914, see Oharteris in B. 7*, 
166. xviii. (1937) pp. 199-202. 

VOL. n. o 
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of mercliantnieii into men-of-war being taken up by the 
Second Hague Conference in 1907, and dealt with in Con- 
vention VII.^ This Convention, which was signed by all 2 
the States represented at the conference, except the United 
States of America, China, San Domingo, Nicaragua, and 
Uruguay, comprised twelve articles ; its more important 
stipulations were the following : 

No converted vessel can' have the status of a warship 
unless she is placed imder the direct authority, immediate 
control, and responsibility of the Power whose flag she flies 
(Article 1). Such a vessel must, therefore, bear the external 
marks which distinguish the warships of her nationality 
(Article 2) ; the commander must be in the service of the 
State, must be duly commissioned, and his name must 
figure on the list of the officers of the military fleet (Article 3) ; 
and the crew must be subject to the rules of military dis- 
cipUne (Article 4). A converted vessel must observe the 
laws and usages of war (Article 6), and her conversion must 
as soon as possible be announced in the list of the ships of 
his military fleet by the belligerent concerned (Article 6).® 

During the World War and the war which broke out 
with Germany in 1939 * converted merchantmen were 
freely employed.® 


1 See WiUon in A.J., ii. (1908) 
pp. 271-275 ; Ldmonon, pp. 607- 
622 ; Higgins, pp. 312-321 ; Dupuis, 
Qmrre, Nos. 48-68 ; Nippold, ii, 
pp. 73-84; Scott, Conferences, pp. 
668-576 ; Higgins, War and the 
Private Citizen (1912), pp. 115-166. 

2 But was not ratified by all. 

® As to defensively armed merchant- 
men see below, § 181a. 

* Thus, for instance, in November 
1939 the Rawalpindi, a British con- 
verted merchant-vessel, was sunk in 
a pitched naval encounter with the 
D&atscUand, a German battle-ship. 

* See the Opinion of Parker, Um- 
pire, on the meaning of the phrase 
‘ naval and military works and ma- 
terials ’ in paragraph 9 of Annex 1 to 
Section I. of Part VIII. of the Treaty 
of Versailles with reference to defen- 
siv^y armed merchantmen, vessels 
under belligerent convoy, and requi- 
sitioned ships : United States and 


Germany, Mixed Claims Commission i 
A,J., xviii. (1924) p. 614; Annud 
Digest, 1923-1924, Case No. 221. 
And see the award of the same 
arbitrator of March 1920, in The 
Kronprinz Wilhdm and Other Vessels, 
on the meaning of the term ‘mer- 
chant - vessel ’ with reference to 
auxiliary ships : Annual Digest, 1929- 
1930, Case No. 300. A merchant- 
vessel may become an auxiliary vessel 
by acting, even for limited purposes, 
on the orders of a man-of-war. In 
December 1939 the Tacoma, a Ger- 
man merchant-vesHol, while in the 
Uruguayan port of Montevideo as- 
sist^ the Graf Spec, a German battle- 
ship who subsequently scuttled her- 
soljf, in transferring the officers and 
crew of the latter to Argentine vessels 
which took them to Buenos Aires in 
order that they might be treated as 
shipwrecked sailors and escape intern- 
ment (see below, p. 696). The Urn- 
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The opinion, which largely prevailed before the World 
War, that by permitting the conversion of merchantmen 
into men-of-war privateering had been revived, is unfounded, 
for the rules of Convention VII. in no way abrogated the 
rule of the Declaration of Paris that privateering is and 
remains abolished. But the Convention was unsatisfactory 
because it did not settle the questions where conversion may 
be performed, and whether it was permissible to reconvert 
into a merchantman,^ before the termination of the war, 
a vessel which during the war had been converted into a 
warship. The Powers could not come to an agreement on 
these two points, one party claiming that conversion could 
only be performed within a harbour of the converting 
Power, or an enemy harbour occupied by it, the other party 
defending the claim to convert on the high seas as well ; 
and the preamble of Convention VII. stated expressly that 
the place where a conversion might be performed remained 
an open question. It was still open when the World War 
broke out, and Great Britain, which belonged to the party 
denying a right to convert on the high seas, at once made it 
known that if German vessels, after leaving American ports, 
were converted into men-of-war on the high seas, it would 
hold the United States Government responsible for resulting 
damage.^ Those Powers which claim that conversion^ 
must not take place on the high seas may stiU refuse to 
acknowledge the public character of any vessel which has 
been converted on the high seas, and may still uphold their 
view that a converted vessel may not alternately claim the 
character and the privileges of a belligerent man-of-war 
and a merchantman. 


guayan Government considered that 
by acting in this manner the Tacoma 
had become an auxiliary war-vessel 
(see below, p. 666). See Uruguayan 
Blue Book concerning the AAmiral 
Qraf Spee and the Tacoma (English 
edition, 1940), pp. 49-81. See also 
as to auxiliary vessels Genet, §§ 68-70. 
And see The Zafiro, Annual Digest, 
1926-1926, Case No. 161. 

^ For an interesting decision on 
conversion and reconversion see the 
decision of Parker, Arbitrator, of 


March 1929, in the matter of The 
Krov/prinz Wilhelm and Other Vessds : 
Annual Digest, 1929-1930, Case No. 
300 ; A.J., xxiii. (1929) pp. 673-693. 

® See Gamer, i. § 246, and A.J., 
ix. (1916), Special Suppl., pp. 222- 
223. 

® Concerning the question whether 
an enemy merchantman, captured on 
the high seas, may at once be con- 
verted into a warship, see below, 
§ 186 (n.). 
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§ 85. In a sense, the crews of merchantmen owned by 
subjects of a belligerent belong to its armed forces. For those 
vessels are liable to be seized by enemy men-of-war, and, 
if attacked for that purpose, they may defend ^ themselves, 
may return the attack, and eventually seize the attacking 
men-of-war. The crews of merchantmen become in such 
cases combatants, and enjoy all the privileges of the members 
of armed forces. But, unless attacked, they must not com- 
mit hostilities, and if they do so they are liable to be treated 
as criminals, just as are private individuals who commit 
hostilities in land warfare. Some writers ^ assert that, 
although merchantmen of the belligerents are not com- 
petent to exercise the right of visit, search, and capture 
towards neutral vessels, they may attack enemy vessels— 
merchantmen as well as public vessels — not merely for the 
purpose of defence, but even without having been previously 
attacked, and that, consequently, the crews must in such 
case enjoy the privileges due to members of the armed 
forces. This opinion is without foundation nowadays®; 
even in former times it was not generally recognised.* 

In regard to the fate of the crews of captured merchant- 


1 TM Catha/rirui Mizabeth (1804:) 
6 0. Rob. 232. See Wheaton, § 628 ; 
Twiss, ii. § 97 ; Phillimore, iii. § 340 ; 
Hall, § 182 ; American Naval War 
Code, Article 10 ; Bordwell, p. 236 ; 
Fiore, (7ode, No. 1698. This rule had 
not been contested until shortly before 
the outbreak of the World War ; but 
see now below, § 181 (n.); Oppenheim 
and Triepel in 2/.F., viii. (1914) pp. 
164-169, 378-406; Higgins, Armed 
MerchanUhips (1914) and Dejensivdy 
Armed Merchaniships, etc, (1917) ; 
Wehberg, pp. 66, 266-258, 283-286 ; 
Smith, The Destruction of Merchant- 
ships under International Law (1917), 
pp. 17-21 ; Anderson and Stowell in 
the A.J3, Proceedings, xi. (1917) pp. 11- 
23 ; Garner, i. §§ 250-264. 

® See Wheaton, § 357 ; Taylor, 
§ 496 ; Walker, p. 135, where his 
view differs from that expressed 
earlier in Walker, Science, p. 268; 
and Intemaiionat Law Notes, iii. p. 61. 
IVom Hyde, ii. § 703, it seems that 
the offloial American view favours 
the opinion expressed in the text; 


he points out that the mere fact that 
prizes taken by a non-commissioned 
ship have been condemned in courts 
of prize does not involve the proposi- 
tion that no principle of International 
I^w was violated by such captures : 
see also Halleck (1861), pp. 388-391, 
on the American cases. 

» See below, § 181, and Hall, 

§ 183, and Higgins, War and the 
Private Citizen, pp, 126-129. See 
Bellot’s criticism of this passage in 
Qrotiua Society, vii. (1922) pp, 43-67; 
he lays stress upon the judgment of 
Story J. in Brown v. United States 
(1814) 8 Cranch at p. 131. However, 
although any opinion of Story J. 
oarricss weight, he was in a minority 
in this case, and his remarks were 
obiter ; see also opinion of Story J. 
in The Nereide (1815) 9 Cranch at 
p. 449, where, however, he was : 
again in a minority. 

* See Vatteh iii. § 226, and G. F. 
Martens, ii. § 289. As regards the 
case of Captain Fiyatt see briew, 
§181. 
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men, a distinction is to be made according to whether, or 
not, a vessel has defended herself against a legitimate attack. 

In the first case, members of the crew become prisoners of 
war, for by legitimately taking part in the fighting they 
have become members of the armed forces of the enemy.^ 

In the second case. Articles 5 to 7 of Convention XI. of the 
Second Peace Conference enacted the following rules ^ : 

(1) Such members of the crew as are subjects of neutral 
States may not be made prisoners of war. 

(2) The captain and officers who are subjects of neutral 
States may only be made prisoners if they refuse to give a 
promise in writing not to serve on an enemy ship while the 
war lasts. 

(3) The captain, officers, and such members of the crew 
as are enemy subjects may only be made prisoners if they 
refuse to give a written promise not to engage, while hos- 
tilities last, in any service connected with the operations of 
war. 

(4) The names of all the iudividuals retaining their liberty 
under parole must be notified by the captor to the enemy, 
who is forbidden to employ them knowingly in any service 
prohibited by the parole. 

However, the provision that members of the crew who 
were enemy subjects might only be made prisoners if they 
refused to give parole was ipso facto modified by the practice 
followed during the World War, according to which all 
enemy civilians of military age could be prevented firom 
returning home, and could be interned. Accordingly, all 
the belligerents interned the enemy crews of captured 
enemy merchant-vessels.^ 

§ 86. The privileges of members pf armed forces cannot Deserters 
be claimed by members of the armed forces of a belligerent 
who go over to the forces of the enemy and are afterwards 
captured by the former. They may be, and always are, 
treated as criminals. And the same is valid with regard to 
traitorous subjects of a belligerent who, without having 


^ This follows indirectly from ® As to neutrs-l members of such 
Article 8 of Convention XI. crews see Hyde, § 773 (n.). 

* See below, § 201. 
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been members of his armed forces, fight in the armed forces 
of the enemy. Even if they appear under the protection of 
a flag of truce, deserters and traitors may be seized and 
punished.^ 


VII 

ENEMY CHARACTER 

Grotius, iii. c. 4, §§ 6, 7 — Bynkershoek, Quaestioms Juris publici, i. c. 3 infim--- 
Hall, §§ 167-175— Lawrence, §§ 161-159— Westlake, ii. pp. 163-176— 
Phillimore, iii. §§ 82-85— Twiss, §§ 162-162— Taylor, §§ 468, 517— Walker, 
§§ 39-43 — ^Wharton, iii. §§ 352-363 — ^Wheaton, §§ 324-341 — Herskey, Nos. 
433-436— Moore, vii. §§ 1186-1194— Gejffcken in HoUzendorJf, iv. pp, 681-688 
— UUmann, § 192— Nys, iii. pp. 70-84 — Pradier-Boddrd, viii. Nos. 3166- 
3176 — ^Fauchille, §§ 1384-1394 — ^Despagnet, Nos. 660-663® — Calvo, iv. 
§§ 1932-1952— Fiore, iii. Nos. 1432-1436, and Code, Nos. 1723-1731— Boeck, 
Nos. 166-190 — Dupuis, Nos. 92-149, and Guerre, Nos. 69-73 — L6monoii, 
pp. 426-467 — Higgins, p. 693 — ^Nippold, ii. pp. 40-64 — ^Wehberg, pp. 178- 
194_--Gamer,i. §§ 144, 165-161, 134-136, m-lZS—Strupp, Wort., i. 301-307 
— Verzijl, §§ 189-343— Hyde, ii. §§ 783-796— Colombos, §§ 42-93— Gamer, 
Prize Law, Nos. 276-383 ; Baty, pp. 170-190 — ^Keith’s Wheaton, pp. 672- 
700 — Scott, Conferences, pp. 641-656 — ^Prankonbaoh, Die Rechtsstellung von 
neutralen Staatsangehorigen in kriegfuhrenden Staaten (1910) — ^Hirschmaim, 
Das internationale PrisenrecU (1912), § 7 — Baty in the Journal of Compara- 
tive Legislation, New Ser., ix. part i..( 1908) pp. 167-166, and Westlake, ibid., 
part ii. (1909) pp. 266-268 — Baty in the Juridical Review, xxi. (1909) 
pp. 1-11 — Oppenheim in the Law Quarterly Review, xxv. (1909) pp. 372-384 
— ^Visscher, ibid,, xxxi. (1916) pp. 289-298 — Baty in A,J., xv. (1921) pp. 
198-231 and 334-408— Lewis in B,Y., 1923-1924, pp. 60-77. 

On § 87. Since the belligerents, for the realisation of the 

Procter of war, are entitled to take many kinds of measures 

in general against enemy persons and enemy property, it must be 
determined what persons and what property are vested with 
enemy character. Now, it is, generally speaking, correct 
to say that, whereas the subjects of a belligerent and their 
property bear enemy character, the subjects of a neutral 
State and their property do not bear enemy character. This 
rule has, however, important exceptions. For under certain 
circumstances and conditions enemy persons and the prop- 
erty of enemy subjects may not bear, and, on the other 
hand, subjects of a neutral State and their property may 


1 See below, § 222 ; Hall, § 100 ; Land Warfare, § 30. 
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bear, enemy character. And it is even possible for a subject 
of a belligerent to bear for certain purposes enemy character 
as between himself and his home State. 

The question of enemy character is, however, to a great 
extent unsettled, since on many points connected with it 
no universally recognised rules of International Law are in 
existence. Before the World War, British and American 
courts had worked out a body of precise and clear rules, 
but the practice of other countries, and especially of France, 
had followed different lines. The Second Hague Conference 
of 1907 produced three articles of minor importance on the 
matter (Articles 16, 17, and 18 of Convention V.), which 
were accepted by aU the signatory Powers except Great 
Britain, who, upon signing the Convention, entered a reser- 
vation against them. The Declaration of London com- 
prised a number of rules which, apart from two important 
points, offered a common basis for the practice of all mari- 
time States.^ But neither the Hague Conference nor the 
Naval Conference of London reached a compromise upon the 
old controversies as to whether nationality exclusively, orj 
domicile also, should determine the neutral or enemy char- 
acter of individuals and their goods, and whether or not 
neutral vessels acquire enemy character by embarking in 
time of war, with the permission of the enemy, upon such 
trade with the latter as was closed to them in time of peace 
(Buie of 1756).^ 

When the World War broke out, these questions were 
still open ; moreover. Great Britain and certain other 
belligerents had not ratified Hague Convention V., and no 
Power had ratified the Declaration of London. States fell 
back upon their divergent practices, and even these under- 
went far-reaching changes under the stress of new circum- 
stances. The war which broke out in 1939 lent emphasis to 
these developments.® 


^ At the first glance it would seem 
that only the four articles — 67 to 60 
— of Chapter VI. headed ‘Enemy 
Character ’ dealt with the subject, 
but a closer examination shows that 
Article 46, relating to a certain kind 
of unneutral service. Articles 66 and 


66, dealing with transfer to a neutral 
flag, and, lastly. Article 63, relating 
to forcible resistance to the right of 
visitation, were also concerned with 
enemy character. 

® See below, § 289. 

® See below, pp. 220, 222. 
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For the consideration of enemy character in detail, it is 
convement to distinguish between individuals, corporations, 

^ vessels, goods, the transfer of enemy vessels, and the transfer 
of goods in transitu at sea. 

Enemy § 88. The general rule with regard to individuals is that 
C^moter belligerents bear enemy character, whereas 

di-riduals. subjects of neutral States do not. In this sense Article 16 
of Convention V. stipulated : ‘ The nationals of a State 
which is not taking part in the war are considered to be 
neutral.’ These neutral individuals can, however, lose their 
neutral character and acquire enemy character in several 
cases, and subjects of the belligerents can in other cases lose 
their enemy character ; 

(1) Since relations of peace obtain between each of the 
belligerents and neutral States, the subjects of the latter 
can, by way of trade and otherwise, render many kinds of 
services to either belligerent without thereby losing their 
neutral character. On the other hand, if they enter the 
armed forces of a belligerent, or do certain other things hi 
his favour, or commit hostile acts against a belligerent, 
they acquire enemy character. All measures that are 
allowed during war against enemy subjects are likewise 
allowed against such subjects of neutral Powers as have 
thus acquired enemy character. For instance, during the 
World War hundreds of subjects of neutral States, who , 
were fighting in the ranks of the belligerents, were captured ' 
and retained as prisoners until the end of the struggle. But 
such individuals must not bo more severely treated than 
enemy subjects, and, in especial, no punitive measures are 
allowed against them.^ 

Subjects of neutral States not inhabiting the territory ; 
of the enemy, or any territory militarily occupied by him,* 
.do not, however, acquire enemy character by fumishhig 
[supplies or making loans to the enemy, provided the supplies 1 
\do not come from the enemy territory, or any territory , ,} 
occupied by him.® ■,!!/ 

1 Artiole 17 of Conyention V. See 191 ; Soott, Cases, 680 ; and ’§ 
above, § 82o. 8th ed., p. 604 (n.). .' 3 

* See Bentzm v. BoyU (Thirty i J i 

Hogsheads of Sugevr) (1S16) 9 Oanct * Artiofe 18 (a) of Conyenl^oix ,i\i 
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Article 18(6) of Convention V. laid down a new rnle^ that 
subjects of neutral States who render services to the enemy 
in matters of police and administration, likewise do not i 
acquire enemy character. This stipidation must, however,' 
be read with caution. It can only mean that such indi- 
viduals do not lose their neutral character to a greater degree 
than other subjects of neutral States resident on enemy 
territory ; it cannot mean that they are in every way to be j 
considered and treated like subjects of neutral States not / 
residing on enemy territory. 

The acts by which subjects of neutral States lose their 
neutral, and acquire enemy, character need not necessarily 
be committed after the outbreak of war. They can, even 
before the outbreak of war, identify themselves to such a 
degree with a foreign State that, with the outbreak of war 
against that State, enemy character devolves upon them 
ipso facto, unless they at once sever their connection with 
such State. This, for instance, is the case when a foreign 
subject, in time of peace, enlists in the armed forces of a 
State and continues to serve after the outbreak of war. 

(2) From the time when International Law made its 
appearance down to our own day, no difference has been 
made by a belligerent between the treatment accorded to 
subjects of the enemy and to subjects of neutral States 
inhabiting the enemy country. Thus Grotius ^ teaches that 
foreigners must share the fate of the population living on 
enemy territory, and Bynkershoek ® distinctly teaches that 
foreigners residing in enemy country bear enemy character. 
British ^ and American practice asserts, therefore, that 


1 Great Britain entered a reserva- 
tion against Articles 16, 17, and 18 
of Convention V. ; moreover, she has 
not ratified Convention V. But 
Articles 16, 17, and 18 (a)—not 18 (6) 
— enacted only such rules as were 
always customarily recognised, 
less Article 16 he inUrpreted so as to 
prevent a belligerent from considering 
svhjects of neutral States inhabiting 
the enemy country as bearing enemy 
character. Different, however, is 
Article 18 (6), which created an 
entirely new rule, for,, nobody had 


previously doubted that the members 
of the police force and the adminis- 
trative officials of the enemy bore 
enemy character whether or no they 
were subjects of the enemy State. 

* iii. c. 4, §§ 6, 7. 

* Quaestiones Juris yvhlici, i. c. 3 
in fine, 

* See The Harrft^ny (1800) 2 C. 
Rob. 322 ; The Johanna JEmilie, 
otherwise Emilia (1864) Spinks 12 ; 
The JBcdtica (1867) 11 Moore, P.C. 
141. See below, § 90. 
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foreigners, whether subjects of the belligerents or of neutral 
■States, acquire enemy character by being domiciled (i.e. 
resident) in enemy country, because they have thereby 
identified themselves with the enemy population, and con- 
tribute, by paying taxes and the like, to the support of the 
enemy Government. For this reason, all measures which 
may legitimately be taken against the civil population of 
the enemy territory may likewise be taken against them, 
unless they withdraw from the country, or are expelled 
therefrom.- It must, however, be remembered that they 
acquire enemy character in a sense and to a certain dsgree 
only ; their enemy character is not so intensive as that of 
enemy subjects resident on enemy territory. Such of them 
as are subjects of neutral States do not, therefore, lose the 
protection of their home State against arbitrary treatment 
inconsistent with the laws of war ^ ; and such of them as 


are subjects of the other belligerent are handed over to the 
protection of the embassy of a neutral Power. However that 
may be, they are not exempt from requisitions and contribu- 
tions ; from the restrictions which an occupant imposes upon 
the population in the interest of the safety of his troops and 
the success of his military operations ; from punishments for 
hostile acts committed against the occupant ; or from being 
taken into captivity, if exceptionally necessary. This treat- 
ment of foreigners resident on occupied enemy territory is 
generally recognised as legitimate by theory ^ and practice. 


^ As to the destruction of the 
property of foreign subjects in the 
course of military operations against 
insurgents see the Luzon Sugar 
Eefining Go,'s Claim in A.J., xx. 
(1926) p. 391 ; Annual J>ige8t, 1925- 
1926, Case No. 164. See also Eagleton, 
The Reaponsibility of States in Inter- 
national Law pp. 138-166, and 
Silvanie, Responaibility of States for 
Acta of Unsuccessful Insurgents (1939). 

* See Albrecht, Requisitionen von 
neviralem Privateigenthum, etc. (1912), 
pp. 13-16, and Hirsch, Die recMiche 
Stdlung der Angehorigen neutraler 
Staaten (1914), pp. 80-84. See also 
belovy, § 170. The Italian Neutrality 
Regulations of 1938 provide that in 
case of bombardment neutral property 
and the official premises of neutral 


diplomatic or (‘onsular representatives 
are to bo protected b(j far as possible 
(Aiticle 47), Neutral subjeots must 
bo allowed to leave if there are no 
important reasons which make this 
impossible ( Article 48 ) . The proposal, 
of Germany, made at the Second 
Hague Conforonco, to agree upon 
rules which would have stipulated 
for a more favourable treatment of 
subjects of neutral States resident 
on occupied enemy territory was, 
therefore, rejected. Not even France 
supported the German pro^sals, 
although, according to the French 
conception then prevailing, foreigners 
residing in enemy country did not 
acquire enemy character, and the 
German proposals were only a logio^ 
consequence of it. See Gamer, i. 
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(3) Since enemy subjects wbo reside in neutral countries,! 
or are allowed to remain resident on tbe territory of the! 
other belligerent, have to a great extent identified them- 5 
selves with the local population and are not under the 
territorial supremacy of the enemy, they lost their enemy j 
character according to the British and American practice ' 
which prevailed before the World War,^ although according 
to French practice they did not, a difference which bore 
upon many points, especially upon the character of goods.^ 
During the World War, however. Great Britain abandoned 
her former practice in many respects. As regards enemy 
subjects resident in neutral States, the Trading with the 
Enemy (Extension of Powers) Act, 1915,® authorised His 
Majesty by. proclamation to prohibit all persons in the 
United Kingdom from trading with any persons in foreign 
countries whose enemy nationality or enemy association made 
such prohibition expedient, and constituted such trading 
the offence of trading with the enemy. Statutory lists (so- 
called ‘ black lists ’) were issued under this Act, which 
proscribed a large number of persons and firms in various 
States then neutral.^ .But trade with enemy subjects 
resident in neutral States whose names were not on these 
lists was not illegal.® On the outbreak of the war with 


§ 144, who points out that during 
the World War French trading with 
the enemy legislation abandoned this 
conception. 

This French conception of enemy 
character dated from the judgment 
of the Conseil des Prises in the case 
of Le Hardy contre La Voltigeante 
(1802) — see 1 Pistoye et Duverdy, 
321 — ^which laid down the rule that 
neutral subjects residing in enemy 
country do not lose their neutral 
character, and enemy subjects re- 
siding in neutral countries do not lose 
their enemy character. The French 
decree of September 1, 1939, relating 
to the seq[uestration of enemy property 
excludes from the operation of the 
decree enemy nationals or enemy 
corporations in neutral countries un- 
less they are included in the ‘ official 
list of enemies ’ published by the 
Ministry of Foreign Affairs. See 
Parfums Tosca v. Peschaud, Dalloz, 


JRecueil Hehdomadaire, Jurisprudence, 
1940, p. 11. 

1 See The Postilion (1779) Hay 
and Marriot 245 ; The Danous (1802) 
4 C. Rob. 255 (n.) ; The Venus (1814) 
8 Cranch 253. 

2 See below, § 90. 

» 5 & 6 Geo. V. c. 98. 

* As to the resulting controversy 
with the United States see Pari. 
Papers, Misc. No. 11 (1916), Cmd. 
8225, and No. 36 (1916), Cmd. 8353, 
and Garner, i. §§ 166-160. 

® See, however, the Trading with 
the Enemy (China, Siam, Persia, and 
Morocco) Proclamation, 1915 ; Salti 
et fils V. H,M. Procurator-General 
[1919] A.C. 968; 3 B. and C.P.C. 
374. And see note on commercial 
domicile to § 90, below. 

When the United States entered 
the war, she also adopted a policy 
similar to the new British policy. See 
the American Trading with the Enemy 
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Grermany in 1939 the Trading with the Enemy Act, 1939, i 
provided a statutory definition of ‘ enemy ’ as meaning, 
with regard to individuals, ‘ any individual resident in 
enemy territory.’ ® While the Act thus adopts the common 
law test of residence, it apparently leaves aside the other 
common law test of commercial residence or of ‘ carrying 
on business.’ ® However, this definition must be read in 
conjunction with : (a) section 1 (3) of the Act by which 
‘ any reference m this section to an enemy shall be construed 
as including a reference to a person acting on behalf of an 
enemy,’ and (b) with the provision that the Board of Trade 
may direct that any person specified in the order shall be 
deemed an enemy for the purposes of the Act. Successive 
‘ black lists ’ were issued during the war under the latter 
provisions. The Act provided expressly that no person 
shall be deemed an enemy for the sole reason that he is 
an enemy subject.* At the same time French legislation 
departed from the exclusive test of nationality.* 

Enemy ^ 88(1. There are no rules of International Law to deter- 
of Cor- mme whether a corporation possesses enemy character, and 
portions, the question was much debated at the outbreak of the 
World War.® The rapid development of joint-stock enter- 


Aot of 1917, § 2 [c),mA.J., xii. (1918), 
Suppl., p. 27 ; Gamer, i. §§ 144, 161. 
And see the same, §§ 72-74, on the 
American legislation. 

1 2 & 3 Geo. VI. c. 89, s. 2. 

^ The same section also defines as 
* enemy ’ any * State, or Sovereign of 
a State, at war with His Majesty.’ 

® See below, p. 226. 

* The expression ‘ enemy subject ’ 
was defined in the Trading with the 
Enemy Act, 1939 (s. 16), and in the 
Import, Export, and Customs Powers 
(Defence) Act, 1939 (2 & 3 Geo. VI. 
c. 69, s. 8), as meaning: (1) an in- 
dividual who, not being either a 
British subject or a British protected 
person, possesses the nationality of a 
State at war with Great Britain; 
(2) a body of persons constituted or 
incorporated in, or under the laws of, 
any such State. But the latter — 
exception 2 — are a category of persons 
who, according to both these Acts, 
come within the definition of * enemy.’ 
This apparent contradiction is prob- 


ably duo to a mistake in drafting. 

* The French Decree of September 

I, 1939, defined as enemies all persons 
present or habitually residing in 
enemy territory and all enemy sub- 
jects interned in French territory; 

J. O. of September 4. 

® For the literature on the 
nationality of corporations see 
above, voL i. § 293 (n.), and — with 
special reference to the time of war 
— the following; McNair in B.F., 
1923-1924, pp. 44-69, and biblio- 
graphy on p. 69 ; Wahl, Situation dea 
aociitis de nationaliU ennemie ou com- 
poedes de sujeta ennemis, in Journal 
dea SocidtiSf xvi. pp. 163 et 
Gain, La nationalm dee eoci&da 
avant et depute la guerre (1924); 
Verzijl, §§ 294-302 ; Gamer, Prm 
Jjww^ Nos. 376-383 ; Colombos, §§ 60, 
69; Isay, Die privaien Mechte und 
Iniereeeen im Priedenevertrag, 3rd ed. 
(1923), pp. 44-46, 49-61 ; Held in 
Strwpp, Wdft*f i. 306-306 ; Neumey^ 
in Z.V., xii. (1922-1923) pp. 261-276, 
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prise had taken little account of war-like conditions, and 
the principle of company law, that a corporation is an 
entity distinct from its members, had not yet come into 
serious conflict with them. 

British opinion was generally agreed, on the authority of 
Janson v. Driefontein Consolidated Mines, that a corpora- , 
tion incorporated in an enemy country had enemy character. ; 
But it was doubtful whether a corporation carrying on 
business ^ in an enemy country, but not incorporated there, 
also possessed enemy character, and, further, whether a 
corporation neither incorporated nor carrying on business in 
an_enemy country could under any circumstances acquire 
that, character. The first of these questions at once arose 
in connection with trading with the enemy,® and early 
proclamations, after some confusion of thought, settled 
down to the view that enemy character attached to com- 
panies ‘ wherever incorporated, carrying on business in an 
enemy country, or in any territory for the time being in 
hostile occupation.’^ The second question was carried to 
the House of Lords in the Daimler case,® where it was laidj 
down that a company assumes enemy character ‘if its | 
agents or the persons in de facto control of its affaks are \ 
resident in an enemy country, or, wherever resident, are] 
adhering to the enemy or taking instructions from or acting ^ 

under the control of enemies The character of individual : 

shareholders cannot of itself affect the character of the com- 

according to which a corapany in- 
corporated under the laws of Switzer- 
land can, on application, remove its 
seat of administration in case of war 
to any place in which the Government 
of Switzerland may have its seat. 
The result of the Decree was probably 
that should Switzerland be occupied 
by enemy forces and should the Swiss 
Government in conseq[uenoe remove 
its seat abroad, the corporations in 
question would not automatically be- 
come ‘ enemy subjects ’ in the meaning 
of the Act. Eor the text of the Decree 
see Bulletin de Vlnstitut Juridique 
International, 42 (1940), p. 79. 

^ Daimler Co, Ltd, v. Continental 
Tyre and Bubber {Great Britain) Go. 
Ltd. [1916] 2 A.C. 307 ; and In re 
Badieche Go. [1921] 2 Ch. 331. 


1 [1902] A.C. 484, at p. 497. 

2 As to the meaning of ‘ carrying 
on business ’ see Central India Mining 
Go. V. 800, Coloniale Anversoise 
[1920] 1 K.B. 753. 

® See below, § 101. 

* See McNair, Legal Effects of War 
(1920), p. 122, and the Proclamation 
of September 14, 1914. As to com- 
panies incorporated in territory 
occupied by the enemy see 80c. An. 
Beige dea Mines d'Alfustrel v. Artglo- 
Belgian Agency [1916] 2 Ch. 409; 
Central India Mining Go. v. 8oc. 
Colonicde Anversoise [1920] 1 K.B. 
763 ; In re Deutsche Bank [1921] 
2 Ch. 30. Por an interesting innova- 
tion see the Decree issued in October 
1939 by the Swiss Pederal Council, 
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pany.’ ^ The Trading with the Enemy Act, 1939,® adopted 
both the test of incorporation and that of control. Section 2 of 
the Act included within the definition of enemy : (a) any body 
of persons (whether corporate or unincorporate), whatever its 
place of business, if and so long as the body is controlled by 
a person who is an enemy ® within the meaning of the Act,* 
and (b) any body of persons constituted or incorporated in, 
or under the laws of, a State at war with Great Britain. 

The French courts, confronted with the same difficulty, 
held during the World War that, in order to determine 
enemy character, they had the right ‘ to go to the bottom 
of things and ascertain whether the company was a French 
company in reality or such only in appearance.’ ® The 
French Decree of September 1, 1939, expressly adopted 
the tests both of registration and control. 

Am erican practice during the World War, while also 
attaching enemy character to companies incorporated, 
or carrying on business, in an enemy country,® did not 
attribute such character to a company neither incorporated 
nor doing business there. 

1 At p. 345. In The Poona (1916) 

1 B. and O.P.C. 275, the Prize 
Court had reached a different con- 
clusion. But that decision was prior 
to the decision of the House of Lords 
in the Daimler case. See also The 
Polzeath [1916] P. 117. Care ought 
to be taken not to confuse the test of 
enemy character of corporations as laid 
down in the Daimler case with the 
question of nationality of corporations. 

This point is brought out very clearly 
by Beckett in Qrotivs Society, xvii. 

(1932) pp. 181-187. See also Marburg, 

Staatsangehdrigkeit und, feirdlieher 
Character juristischer Personm (1927) 
and Farnsworth, The Residence and 
Domicile of Corporations (1939). In 
general there has been in the post- 
war period a tendency to regard the 
control test as a transient measure 
conditioned and justified by reasons 
of national safety and the assumption 
that the enemy nationality of share- 
holders must affect the character and 
the policy of the corporation. See 
Standard Oil Company Tankers case 
between the Beparation Commission 
and the United States: B.7., 1927, 


p. 156; AJ., xxil (1928) p. 404; 
Annual Digest, 1925-1926, Case No. 
353 ; Wilkens v. Lagarde (French 
Court of Cassation), ibid.. Case No. 
355. 

* 2 & 3 Geo. VI. c. 89, s. 2. 

* The ‘ enemy * may be a body of 
persons. 

* See above, p. 220. 

® SocidU Conserve Lenzbourg, cited 
by Garner, i. § 153 ; 42 Ckinet (1916), 
p, 1164 ; and The Italia, R.O., xxvii. 

( 1920), J urisprudence, p. (56. Contrast, 
however, Czar Nicolai 11., Fauohille, 
Jur.fr., i. p. 10, the Flamanpille, ibid., 
p. 113, and C\ Ferd. Laeisz, ibid., i. 
202, disouttsod by Verzijl, § 298. ^ 

« See § 2 (a) of the American 
Trading with the Bnemy Act, 1917, 
and Fritz-SchuUz Co. v. Maimes Co. 
(1917) 164 N.y.a 454, cited by 
Gamer, i. § 164. See also Simnpf 
V. Scheiber Brewing Co, (1917) 242 
Fed. 80, also cited by Gamer. Hy^^ 
(ii. § 796) appears to regard the 
application of the Daimler test as, 
‘ no abuse of a belligerent right.’ See' 
also Norem in A.J., xxiv. (193^ 
pp. 310-336. i 
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§ 89. The general rule before the World War with regard Enemy 
to vessels was that prima facie their character is determined 
by their flag. This is still the test in the case of a vessel 
sailing under the enemy flag ^ ; and whatever may be the 
nationality of her owner — ^whether a subject of a neutral \ 
State, or of either belligerent — she bears enemy character. 1 
But to the converse proposition, namely, that an enemy- 
owned vessel which sails under a neutral flag bears neutral 
character, the following exceptions must be mentioned : 

(1) Even before the World War, the flag of a neutral 
State was the deciding factor only when the vessel was 
legitimately sailing under it ^ ; should it be found that a 
vessel sailing under the flag of a certain neutral State had, 
according to the Municipal Law of such State, no right to 
fly the flag she showed, the real character of the vessel had 

' to be determined in order to decide whether or not she bore 
enemy character. 

(2) As was provided by Article 46 of the unratified 
Declaration of London ^ (which in this respect was in sub- 
stance declaratory of existing law), a neutral merchant- 
man acquired enemy character by taking a direct part in 
the hostilities,^ by being under the orders or control of an 
agent placed on board by the enemy Government, by being 
in the exclusive employment of the enemy Government, 
and by being at the time exclusively intended either for 
the transport of troops or for the transmission of intelli- 


^ It makes no difference that the 
owner is the subject of a neutral 
non-littoral State without a maritime 
flag (see Barcelona Convention of 
April 20, 1021, as to the right of a 
non-littoral State to have a maritime 
flag, Treaty Series No. 29, 1923 ; 
A.J., xviii. (1923) pp. 167-168), and 
that the vessel is, therefore, com- 
pelled to fly the flag of a maritime 
State : if the flag the vessel flies 
be the enemy flag, she bears enemy 
character. Nor, if a vessel flies an 
enemy flag, will she escape condem- 
nation by being mortgaged to sub- 
jects of a non-enemy State. See 
The Marie Olaeser (1914) 1 B. and 
O.P.C. 38; [1914] P. 218. The 

British Prize Court disregards mort- 


gages and hens on enemy vessels, 
which accords with the practice of 
many other Prize Courts — see Verzijl, 
§§ 209-210 ; Garner, Prize Law, Nos. 
293-301 ; and Colombos, §§ 64-69. 

2 See Verzijl, §§ 200-207 ; Gamer, 
Prize Law, Nos. 289-292 ; Balladore 
PaUieri, pp. 276-286 ; Rienow, The 
Test of the Nationality of a Merchant 
Vessel (1937), pp. 117-163 ; Genet, ii. 
pp. 663-680. 

® See below, § 410. 

* Whether the crew of a neutral 
ship taking a direct part in hostilities 
can only be made prisoners of war, or 
whether they can be puiaished as war 
criminals, does not seem to be settled. 
Schramm, Das Prisenrecht (1913), 
p. 368, adopts the second alternative. 
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gence for the enemy. The act by which a neutral vessel 
acquired enemy character need not necessarily have been 
committed after the outbreak of war, for she could, even 
before the outbreak of war, to such a degree identify herself 
with a foreign State that, with the outbreak of war against 
such State, enemy character devolved upon her ipso facto 
unless she severed her connection with it. This was, for 
instance, the position of a foreign merchantman which in 
time of peace had been hired by a State for the transport 
of troops or of war material, and continued to carry out her 
contract in spite of the outbreak of war.^ 

(3) As was provided by Article 63 of the unratified 
Declaration (here again declaratory of existing law), a 
neutral merchantman acquired enemy character ipso facto 

} by forcibly resisting the legitimate exercise of thfijoghluof 
' vMt and capture.® 

(4) According to British practice — adopted by America 
and Japan ® — ^neutral merchantmen likewise acquired enemy 
character if they violated the so-called Rule of 1766* by 
engaging in time of war ip. a trade which the enemy prior 
to the war reserved exclusively for merchantmen sailing 
under his own flag. The umatified Declaration of London 
neither rejected nor accepted this Rule of 1756, for Article 67 
stipulated expressly that this case remained unsettled. 

These exceptions were admitted before the World War, 
and are still valid. 

(5) Some British and American authority existed, even 
before the World War, for yet another exception to the rule 


1 In the case of The Kow-shirig, 
which has lost its former import- 
ance, a British ship, just before the 
outbreak of the Chino- Japanese War, 
was hired by the Chinese Govern- 
ment to transport Chinese soldiers 
and ammunition to Korea. She was 
met in Korean waters by the Japanese 
fleet, stopped, visited, and ordered 
to follow a Japanese cruiser. 
though the British captain was 
ready to comply, the Chinese on 
board would not allow it. There- 
upon the Japanese opened fire and 
sank the vessel. As then hostilities 
could be commenced without a 


previous declaration of war, the 
action of the Japanese was in accord- ^ 
ance with the rules of International ^ 
Law. See Hall, § 168* ; Takahashi, 
Casea on International Imo dwi^ :s 
the Chino- Japanese War (1869), pp. ^ 
27-61 ; Holland, Studies, pp. 126-m 
See below, § 422, and Hall, § % | 

* See The Honiara in Takalw^lifl 
p. 633, and Hurst, ii. p, 403. 

the other hand, the Russian 
Prize Court rejected the Rule of liff% 
in The Thea ; see Hurst, i. p. 96. 

* See below, § 289, and 
War and the Private Oiiizm 
pp. 169-192. 
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of the conclusiveness of a neutral flag lawfully flown ; namely> 
that this test would give way in so far as the owners of the 
vessel, or some of them, could be proved to have enemy 
character.^ 


However, Article 57 of the unratified Declaration of 
London (which makes the test of the lawful flag conclusive 
except in cases of transfer from one flag to another) was 
put into force ^ by Great Britain at the outbreak of war, 
and this for a time precluded any inquiry into the character 
of the owners of the vessel. Brance also put Article 57 into| 
force ; but the plans adopted by Germany for buying neutrall 
vessels and sailing them under a neutral flag ® soon convinced I 
both Great Britain and France that it must be abandoned. \ 


Accordingly, by Order in Council dated October 20, 1915, 
Great Britain abrogated this article, and declared that for 
the future British Prize Courts would follow the former 
British practice.^ France made a similar change of policy.® 


1 See HaU, § 168 (n.).; HoUand, 
Prize, Law, § 19, No. 3 ; and the 
following oases cited by Hall, § 168 
(n.) : The Susa (1799) 2 0. Rob. 251 ; 
The Zulema (1809) 1 Acton 14 ; The 
Industrie (1854) 4 Spinks 54; The 
William Bagaley (1866) 5 Wall. 377, 
Scott, Cases, 690 ; The Schooner 
Napoleon, Blatch 357. See also The 
Vrow Elizabeth (1803) 5 C. Rob. 2, at 
p. 4, and The Primus (1854) Spinks 48. 

2 As to the ,legal operation in 
British prize law of the Order in 
Council of August 20, 1914 {London 
Gazette, August 21, 1914), which put 
the Declaration of London into force 
with certain modifications, see The 
Proton (1918) 3 B. and C.P.C. 125; 
[1918] A.C. 578. See also Gamer, 
Prize Law, No. 281. 

® See the cases of the Wagner ships 
(American Transatlantic Company, 
owners of the steamships Kankakee, 
Rocking, and Genesee, v. His Majesty's 
Procurator-General) (1917) reported 
on appeal in The Times of July 
24, 1920), and Gamer, i. § 135. A 
German financier in the winter of 
1914 and the following year pur- 
chased eleven neutral ships through 
neutral agents, and made an arrange- 
ment tlmough these agents with 
Wagner, an American subject of 
German origin, under which Wagner 

VOL. n. P 


was to float an American company 
to sail the vessels and secure for 
them American registry. Almost 
as soon as American registry was 
obtained, however, Great Britain 
and Prance (see above) abandoned 
Article 57 of the Declaration of 
London, and several of the ships were 
captured and condemned as being 
German-owned, though flying the 
American flag. 

* See Gamer, i. § 134, Prize L<m, 
Nos. 275-279, and Verzijl, §§ 211-214 ; 
and The Kara Deniz (1922) 91 L.J. 
(P.O.) 195 ; 3 B. and C.P.C. 1070 ; 
B,Y,, 1923-1924, p. 185 (ship under 
Turkish, and, later, Persian flag, 
Persian owner with Turkish domicile, 
ship condemned). 

® See Gamer, ibid,, who cites the 
Prench case of The Willkommen, and 
compare Verzijl, § 216, and Colombos, 
§ 51. Article 20 of the Prench In- 
structions of 1934 describes as having 
enemy character any vessel which: 
(1) flies an enemy flag ; (2) is not 
entitled to fly the SVench or a neutral 
flag ; (3) which has been transferred 
from an enemy to a neutral flag in 
circumstances justifying her capture ; 

(4) whose owner has enemy character ; 

(5) which is controlled or operated for 
the benefit of an enemy State or a 
person having enemy character. 
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The British Prize Court considered the character of a German- 
owned vessel flying a British flag in the case of The, St. 
Tuino,^ and a neutral flag in the case of The, Hamborn,^ and 
it was held that ‘ it is a settled rule of prize law based on 
the principles upon which prize courts act, that they will 
penetrate through and beyond forms and technicalities to 
the facts and realities. This . . . means that . . . the owners 
are bound by the flag which they have chosen to adopt, 
but captors as against them are not so bound.’ ® 

I The following rules apply to all neutral vessels which have 
K acquired enemy character : — (a) all enemy goods on board 
may be confiscated, even if, when they were first shipped, 
the vessels were neutral ; (6) all goods on board will be 
presumed to be enemy goods, and the owners of neutral 
' goods will have to prove their neutral character ; (c) the 
rules concerning the sinking of neutral prizes do not apply, 
because these vessels are now enemy vessels. 

Enemy § 90. It is an old customary rule * that all goods found 
Goo^T board an enemy merchantman are presumed to be enemy 
I goods unless the contrary is proved by neutral owners. It 
I is, further, generally recognised that the enemy character 
of goods depends upon the enemy character of their owners. 
As, however, no universally recognised rules exist as to the 
enemy character of individuals, there are no universally 
recognised rules as to the enemy character of goods. The un- 
ratified Declaration of London did not purport to lay down 
any, because the Powers could not reach agreement. 

(1) Commercial Domicile.^ — Since, according to British and 


1 (1016) 2 B. and O.P.C. 273 ; 
[1916] P. 291. 

» (1917) 3 B. and C.P.C. 80, 379 ; 
[1918] P. 19 j [1919] A.C. 993. 

® 3 B. and C.P*C. 80, at p. 83 ; 
[1918] P. at p. 22. See Dana’s note 
in Wheaton, § 340 ; ‘ The State may, 
if it chooses, hold the ship conolud^ 
by the fact of having used the flags 
and papers she has knowingly carried, 
if that result is favorable to the 
interests of the State. This is usually 
done in war, and may be done in peace. 
It is simply the application to the 
inquiry of a rule of conclusive pre- 
sumption or estoppel against a party. 


Whether it shall be enforced depends 
on fcState policy. The vessel cannot 
claim the application of the rule in 
its own favor.* On the case of The 
Freaidente Mitre see Gamer, i. § 135* 

* See The Boland (191fl) 1 B. and 
C.P.C. 188, and the French case of 
The Porto (1915) xxiii. (1916), 
Jurisprudence^ p. 06, and Gamer, i. 

§ 113. The rule was embodied in 
the unratified Declaration of London. 

^ ‘ Commercial domicile ’ or ‘ trade 
domicile * is not necessarily the same 
as a man’s * civil domicile.’ Dicey ^ 
{Oonflict of LawSt 2nd ed., Appendix » 
note 7, p. 742) defines commerow , 
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American practice, domicile in enemy country makes an 
individual bear enemy character,^ all goods belonging ^ to 
individuals domiciled in enemy country are enemy goods, 
and all goods belonging to individuals not resident in enemy 
country are, as a rule, not enemy goods. For this reason, 
goods belonging to enemy subjects residing in neutral 
countries ^ do not, but goods belonging to subjects of neutral 
States residing in enemy country ^ do, bear enemy char- 
acter ; even when they are the goods of a foreign consul 


domicile as ‘ such a residence in a 
country for the purpose of trading 
there as makes a person’s trade or 
business contribute to or form part of 
the resources of such country, and 
renders it, therefore, reasonable that 
his hostile, friendly, or neutral char- 
acter should be determined by refer- 
ence to the character of such country.’ 
See also Farnsworth, TTie Residence 
and Domicile of Corporations (1939), 
pp. 47-52, 125-147. The essentials 
of this domicile may dijBEer when 
it is sought to prove (a) a friendly 
or neutral domicile, or (5) a hostile 
domicile, {a) To constitute a friendly 
or neutral commercial domicile, resi- 
dence in a friendly or neutral country 
is essential; mere non-residence in 
the enemy country will not suffice 
{The Flamenco (1916) 1 B. and 
C.P.C. 509; The Annaberg (1916) 
2 B. and C.F.O. 241 ; The Hypatia 
[1917] P. 36 ; 2 B. and C.P.G. 377). 
But this commercial domicile cannot 
be established by a residence in a 
country wherein the claimant and 
his feflow-subjects enjoy the privi- 
leges of extra-territoriality, e.g, China) 
(TU iMtzow (1915) 1 B. and C.P.C. 
528; The Derfflinger {No, 3) (1915) 
1 B. and O.P.O. 643 ; The FJumaeus 
(1915) 1 B. and C.P.C, 605; SaUi 
et Fils V. H,M, Proowrator-General 
[1919] A.O. 968, 3 B. and C.P.C. 
374). See Hall, §168 (n.). On 
the other hand, {b) to constitute a 
hostile comrmrciaL domicile, residence 
in the enemy country is not essential, 
and such a domicile may be acquired 
either (i) by residence {TJte Harmony 
(1800) 2 C. Rob. 322 ; The Baltica 
(1857) 11 Moore P.C. 141), or (ii) 
by having a house of trade or branch 
in the enemy country without per- 
sonal residence there {The Anglo- 


Mexican [1918] A.C. 422 ; 3 B. and 
C.P.C. 24), at any rate as regards 
those goods which the trader owns 
by virtue of, and in respect of, his 
trading in the enemy country {The 
LiUzow [1918] A.C. 435 ; 3 B. and 
C.P.C. 37). A hostile commercial 
domicile can be effectively abandoned 
by prompt action upon the outbreak 
of war {The Venus (1814) 8 Oranch 
253 ; The Manningtry [1916] P. 329 ; 
1 B. and C.P.C. 497 ; The Littzow, 
[1918] A.C. 435 ; 3 B. and C.P.C. 
37 ; and see Nigel Gold Mining Co. 
V. Hoade [1901] 2 E.B. 849). 

On the whole matter of this note, 
see particularly a valuable article by 
Lewis in B.7„ 1923-1924, pp. 60-77. 
See also Garner, Prize Law, Nos. 
336-348 ; Baty, pp. 176-188. 

1 See, for example, the definition 
of ‘ enemy ’ as ‘ persons and bodies 
of persons resident or carrying on 
business in any country with which 
His isiajesty is for the time being 
at war’ in the Trading with the 
Enemy (Amendment) Act, 1914 (5 
Geo. V. c. 12), and the definition in 
the American Trading with the 
Enemy Act of 1917, cited by Gamer, 
i. § 144. 

2 The British Prize Court does not 
recognise the claims of a pledgee, 
but has regard to the legal owner- 
ship of the goods. The Odessa 
[1915] P. 52 ; [1916] A.C. 145 ; (1914) 
1 B. and O.P.C. 163, 554’; and cp. 
TU Ningchcrw (1915) 1 B. and C.P.C. 
288 ; [1916] P. 221, where the pledgors 
had lost their right to redeem, and had 
thereby ceased to be owners. 

® TU Postilion (1779) Hay and 
Marriot, 245 ; TU Danous (1802) 4 
C. Rob. 255 (n.). 

4 TU Baltica (1857) 11 Moore 
P.C. 141. 
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appointed and residing in enemy country.^ Further, the 
goods of subjects of one belligerent domiciled on the terri- 
tory of the other and allowed to remain there after the out- 
break of war, acquire enemy character in the eyes of the 
former, but lose it (for the purposes of prize law) in the eyes 
of the latter.^ Again, the produce of an estate on enemy 
territory belonging to an absent neutral subject bears enemy 
character, for ‘ nothing ® can be more decided and fixed than 
the principle . . . that the possession of the soil does impress 
upon the owner the character of the country, as far as the 
produce of that plantation is concerned . . . whatever the 
local residence of the owner may be.’ Further, the property 
of a house of trade established in an enemy country by a 
neutral subject resident elsewhere likewise bears enemy 
character, because the owner has a ‘ commercial domicile ’ 
in enemy country.^ Lastly, and conversely, the enemy 
character of property of an enemy subject domiciled in 
enemy territory is unaffected by the fact that he has a 
house of trade in a neutral State.** 

(2) Nationality , — On the other hand, according to the 
practice of France and many other European States, the 
nationality of the owner of the goods is exclusively the 
deciding factor, and it does not matter where he resides. 
Hence only such goods on enemy merchantmen bear enemy 
character as belong to subjects of the enemy, whether they 
were residing on enemy or on neutral territory ; and all 
such goods on enemy merchantmen as belong to subjects 
of neutral States do not bear enemy character, whether 
those subjects reside on neutral or on enemy country.® 


1 The Indian Chief (1801) 3 C. 
Rob. 12. 

a TM Venus (1814) 8 Cranch 253. 

® From the ' judgment of Sir 
William Scott in the case of The 
Phoenix (1803) 6 0. Rob. 41 ; see 
also The Asturian (1916) 2 B. and 
O.P.C. 202; [1916] P. 160; Thirty 
Hogsheads of Sugar v. Boyle (BerUzen 
V. h>yU) (1815) 9 Cranch 191 ; Scott, 
Oases^ 680. 

* The Angh-Mexican and The 
iMxm (1917) 3 B. and C.P.C, 24, 
37 r [1918] A.a 422 and 435. See 
also the old cases of The Portland 


(1800) 3 0. Rob. 41; The Jonge 
Klassina (1803) 5 C. Rob. 297 ; Th 
Preundschafl (1819) 4 Wheaton 106. 

« The Clan Grant (1916) 1 B. and 
C.P.C. 272. 

* See the French oases of Le Hardy ’ 
contre La VoUigeante (1802) and lit ' 
Paix (1803) 1 Pistoye et Duverdy . 
321 and 486 ; Le Joan (1870) ; £$ i 
Nicolaus (1871); Le Thalia (1871);, 
Le Lcmra-Loulse (1871); BarbomS , 
101, 108, 116, 119. During ,, 
World War, France for the 
part followed her practice preraUi^^ : 
before the war. As to her praotl^,^ 
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§ 91. The question of the transfer ^ of enemy vessels to Transfer 
subjects of neutral States, either shortly before or during 
war, forms part of the larger question of enemy character ; 
for the point to be decided is whether such transfer ^ divests 
these vessels of their enemy character. It is obvious that, 
if it does, owners of enemy merchantmen can evade the 
danger of having their property seized and confiscated by 
selling their vessels to subjects of neutral States. Before 
the Naval Conference of London of 1908-1909, the maritime 
Powers had not^greed upon common rules concerning this 
subject. A(>cording to French ® practice, no transfer of 
enemy vessels to neutrals after the outbreak of war could 
be recognised, and a vessel thus transferred retained enemy 
character ; but any legitimate transfer anterior to the 
outbreak of war did give neutral character to a vessel. 

. ^^^^ccording to British and American practice,^ on the other 
hand, enemy vessels could be transferred to a neutral flag, 
before or after the outbreak of war, and lose thereby their 
enemy character, provided that the transfer took place bona 
fide^^ was not effected either in a blockaded port ® or while 
the vessel was in transitu,'^ and that the vendor did not 
retain an interest in the vessel, or any right to recover or 
repurchase the vessel after the war.® 

Gear and decisive rules concerning the transfer of enemy 
vessels, which distinguished between transfer to a neutral 
flag before and after the outbreak of hostilities, were laid down 
in the unratified Declaration of London.® 


in 1939 see above, p. 219. See Verziji, 
§§ 281-286. As to German practice 
during the World War see The Kediri 
(1919), Entacheidungen, ii. 276. 

1 TMs subject is fully discussed by 
Gamer, i. §§ 121-138, and Prize Lww, 
Nos. 302-326; Verziji, §§ 217-233; 
Colombos, §§ 76-88 ; Genet, §§ 247- 
252 ; and in Harvard Research (1939), 
pp. 681-689. 

* See Holland, Prize Law, § 19; 
HaU, §171; Twiss, ii. §§ 162-163; 
Phillhnore, iii. § 486 ; Boeck, Nos. 
178-180 ; FauchiUe, §§ 1386-1388 (4) ; 
Dupuis, Nos. 117-129, and Chiirre, 
Nos. 62-66. 

* See Dupuis, No. 97 ; Gamer, i. 
§§ 126-127. 


^ Gamer, i. §§ 127-128. 

® TTie Vigilcmtia (1798) 1 0. Rob. 
1 ; The BaUica (1867) 11 Moore P.C. 
141 ; The Benito Estenger (1899) 176 
U.S. 668. 

• The General Hamilton (1805) 6 
C. Rob. 61. 

^ The moment a vessel transferred 
in transitu reaches a port where the 
new owner takes possession of her, 
the voyage of the vessel is considered 
to have terminated : The Yrow Mar- 
garetha (1799) 1 C. Rob. 336; The 
Jan Frederick (1804) 6 0. Rob. 128. 

• The Sechs Gesohwistern (1801) 4 
C. Bob. 100 ; The Jemmy (1801) 4 C. 
Rob. 31. 

• Ardcles 66 and 66. 
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(1) Transfers before outbreak of war . — ^According to Article 
56, the transfer of an enemy vessel to a neutral flag, if effected 
before the outbreak of hostilities, was to be valid, unless the 
captor was able to prove that it was made in order to avoid 
capture. However, if the bill of sale was not on board, and 
the transfer was effected less than sixty days before the 
outbreak of hostilities, it was to be presumed to be void, 
unless the vessel could prove that it was not effected in order 
to avoid capture. To provide commerce with a guarantee 
that a transfer should not easily be treated as void on the 
ground that it was effected to evade capture, it was stipu- 
lated that, if the transfer was effected more than thirty days 
before the outbreak of hostilities, there was to be an absolute 
presumption of its validity, provided that it was uncon- 
ditional, complete, and in conformity with the laws of the 
countries concerned, and that neither the control of, nor 
the profits arising from, the employment of the vessel 
remained in the same hands as before the transfer. But 
even in this ease a vessel was to be suspect if the transfer 
took place less than sixty days before the outbreak of hos- 
tilities, and her bill of sale was not on board. Hence she 
might be seized and brought into a port for investigation 
by a prize court, and could not claim damages for the cap- 
ture, even if the Court released her. 

(2) Transfers after outbreak of war. — ^According to Article 
56, the transfer of an enemy vessel to a neutral flag after the 
outbreak of hostilities was to be void unless the owner could 
prove that the transfer was not made in order to avoid 
capture. Moreover, there was to be an irrebuttable pre- 
sumption that the transfer was void, if it had been made 
in a blockaded port, or while the vessel was in transitu, or 
if a right to repurchase or recover the vessel was reserved to 
the vendor, or if the requirements of the Municipal Law 
governing the right to fly the flag under which the vessel 
was sailing had not been fulfilled. 

The Italian courts acted upon the articles of the un- 
ratified Declaration during the Turco-Italian War, and 
condemned the two sailing vessels Vasilios and AgMos 
QorgMos, originally Turkish, but sold after the outbreak pf; 
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war to a Greek subject, and registered under the Greek 

flag.i 

Again, at the outbreak of the World War, Great Britain, 
France, and Russia determined to give effect to these 
articles,^ and the important case of The Dacia was decided 
in accordance with them by the French Prize Court. The 
Dacia was purchased after the outbreak of war from a 
German company by an American citizen, while she was 
lying in an American port, and was admitted to American 
registry, the United States being then neutral. She was 
captured by a French cruiser on the way to Rotterdam, and 
condemned. The court held, treating Article 56 as binding 
upon it, that the claimant had failed to establish that the 
transfer was not made to avoid capture.^ Later, however, 
France reverted to her traditional rule of the absolute 
invalidity of transfers into neutral ownership effected after 
the outbreak of war.^ 

The rules and practices so far considered in this section 
relate only to the transfer of private enemy vessels ; they do 
not apply to the transfer by a belligerent State to a neutral 
of one of his men-of-war with a view to escape capture. 
The question whether a war-vessel could thus divest itself 


1 See Gamer, i. § 129 (n.). 

2 For a British case where an 
attempt had been made to transfer a 
German vessel to the British flag 
while in transitu just before the out- 
break of war between Great Britain 
and Germany see The Tommi (1914) 
1 B. and C.P.C. .16 ; [1914] P. 261. 
See also the Canadian case of The 
Bellas (1914) 1 B. and C.P.C. 95, 
and the French case of The Colonia 
in xxii. (1916), Jurisprudence, 
pp. 46-47, and Gamer, i. § 123, and 
Verzijl, § 221, especially the oases 
of Eugenia ou Lombarda in Fauchille, 
Jur. ital.f p. 471, and Atlanta ou 
Stella Polare, ibid., § 436. See also 
the case of Souhl ex-Gorcovado (the 
transfer of a German vessel to an 
Ottoman subject after the armistice 
between Turkey and France) in 
R.G., xxvii. (1920), Jurisprudence, 
p. 60, and Verzijl, § 222. 

® See B.G., xxii. (1916), Jurispru- 
dence,p. 83 ; A.J., ix. (1916) p. 1016, 


and Hendrick, Life and Letters of 
W. H. Page, i. p. 392, and Gamer, i. 
§§ 126, 131-133. Compare The Edna 
[1921] 1 A.C. 736 ; 3 B. and C.P.C. 
926. See also Gamer, i. §§ 124- 
126, 132-133, 136, 138, who discusses 
the points raised, and mentions the 
cases of The Brindilla, Platuria, and 
Petrolite, the German case of The 
Pass of Bdlmdha, and abortive nego- 
tiations between Chile and Great 
Britain for the recognition of the 
validity of the transfer to the Chilean 
flag of German vessels which the 
Chilean Government desired to pur- 
chase. Later in the war, when the 
shortage of shipping became acute, 
Great Britain raised no objection to 
the transfer of an enemy vessel to 
the American flag. See Gamer, i. 
§ 136 (n.). 

^ See the Victoire ex^-Virginia in 
R.G., xxviii. (1921), Jurisprudence, 

p. 16. 
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of enemy character arose during the World War, when two 
German cruisers, Ooeben and Breslau, unable to escape from 
the Mediterranean, ran up the Dardanelles to Constantinople, 
and were there reported to have been sold to Turkey, then 
neutral.^ Vessels so transferred by a belligerent to a neutral 
subject had come before the British ^ and American ® Prize 
Courts in older wars and had been condemned, on the 
ground that a belligerent war-vessel cannot put off its 
enemy character during a war. 

§ 92. The transfer of enemy goods on enemy vessels like- 
wise forms part of the larger subject of enemy character, 
for the question here also is whether such a transfer divests 
these goods of their enemy character,^ and there was like- 
wise no unanimous practice among the maritime States 
when the Naval Conference met in London in 1908-1909.® 
British and American practice has always refused to recog- 
nise a sale after the outbreak of war of goods in transitu if the 
vessel was captured before the neutral buyer had actually 
taken possession of the goods.® On the other hand, it seems 
that French practice used to recognise such a sale in transitu, 
provided it could be proved to have been bona fide J 

The following is believed to be a correct summary of the 


1 See below, § 349 (n.). 

a The Minerva (1807) 6 0. Rob. 
396. 

* See The Georgia (1868) 7 Wall. 
32, and Garner, i. § 139, wbo also 
cites tbe American case of The EUa 
(1864) 26 Fed. Cases No. 15, p. 60. 

^ See Hall, § 172 ; Twiss, ii. §§ 162, 
163 ; PhilHmore, iii. §§ 487, 488 ; 
Dupuis, Nos. 141-149, and Querre, 
Nos. 68-73 ; Boeok, Nos. 182, 183 ; 
Verzijl, §§ 247-280. 

* The unratified Declaration of 
London provided by Article 60 that 
enemy goods on board an enemy 
vessel retained their enemy character 
until they reached their destination, 
notwithstanding any transfer effected 
after the outbreak of hostilities while 
the goods were in transitu. Such 
goods might therefore be confiscated, 
although they had been sold in transitu 
to subjects of neutral States. A 
special rule was provided for the 
case of an enemy consignee of goods 


on board an enemy vessel becoming 
bankrupt while the goods were in 
transitu. In a number of countries— 
Great Britain is one of them, see § 44 
of the Sale of Goods Act, 1893 (66 & 

57 Viet. c. 71) — an unpaid vendor has, 
in the event of the bankruptcy of the 
buyer, a recognised legal right to 
recover such goods as have already 
become the property of the buyer, 
but have not yet reached him (right 
of stoppage in transitu). For ^ 
reason, Ai^icle 60 stipulated that if, 
prior to the capture, the neutral con- I 
signor exercise, on the bankruptcy , \ 
of the enemy consignee, his right 
of stoppage in transitu, the goods ; : ' 
regained their neutral character, and v 
might not be confiscated. See Verz^fc 1.4 
§280; The Fdiciana (1915) LI. ,®, m 
iii. 418. 

® The Jan Frederick (1804) 6 .Q., 
Rob. 128; The Ann Qreen (1812^1 if 
GalUson 274. ; 

^ See Boeck, No. 162; Dupuis, 

No. 142 ; FauchiUe, § 1389 (1). .aM 
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principal rules applicable by British Prize Courts in deciding 
whether or not to. condemn captured goods which have been 
sold while in transitu on board British or allied or enemy 
vessels^ (i) If the sale takes place bona fide before, and 
without anticipation of, a war in which Great Britain is a 
belligerent, then Municipal Law is applied to determine the 
question when the property in the goods passed, a question 
the solution of which will decide the further question 
whether the ownership, and therefore the character, of the 
goods at the time of capture is enemy or not.® (ii) If, on 
the other hand, the goods are sold either before and in 
anticipation of such a war, or after the outbreak of such 
a war, then Prize Law is applied to the question when the 
property passed ; and Prize Law answers that question by 
saying that (a) goods consigned by an enemy subject to 
a neutral subject do not usually ® become neutral property 
imth actual delivery,* for ‘ captors’ rights cannot be defeated 
by a mere transfer of legal ownership by documents without 
actual delivery ’ ® ; and that (b) goods consigned by a neutral 
subject to an enemy subject are liable to condemnation, 
although by Municipal Law the property may stiU remain 
in the neutral consignor.® 


1 It will be noticed that some of 
the cases to be cited relate t6 neutral 
vessels ; the question may become 
relevant in their case — ^for instance, 
in applying the * doctrine of infection ’ 
(The Kron^inseasan Matgareiha 
[1921] 1 A.C. 486 ; 3 B. and C.P.C. 
803), or under the * Reprisals Orders * 
(The United States [1917] P. 30 ; 2 B. 
and C.P.C. 390) ; but in the main 
it does not apply to goods on board 
neutral vessels, since, unless contra- 
band, they are exempt from capture. 

2 The Vrow Ma/rgaretha (1799) 
1 C. Rob. 336 ; The Mvrcmichi [1915] 
P. 71 ; 1 B. and C.P.C. 137 ; The 
Parchim [1918] A.a 157 ; 2 B. and 
C.P.C. 489 ; The Vaksa [1917] A.O. 
386; 2 B. and C.P.C. 358; The 
SovthfiM [1917] A.C. 390 (n.) ; 1 B, 
and C.P.C. 332 ; The Prinz Adalbert 
[1917] A.a 686 ; 3 B. and aP.C. 1 ; 
The Orteric [1920] A.C. 724. The 
German Prize Courts apply in the 


first instance the Municipal Law of 
the persons involved in the trans- 
action — see The Ella, Entscheidungen, 
ii. 60, and The Victoria, ibid,, 281 ; 
Verzijl, § 262. 

* The Dirigo [1919] P. 204 ; 3 B. 
and C.P.C. 439. 

^ The Baltica (1857) 11 Moo. P.C. 
141 ; The United Stales [1917] P. 30 ; 
2 B. and C.P.C. 390 ; The Kroryprin^ 
sessan Margaretha and Other Ships 
[1921] 1 A.C. 486 ; 3 B. and C.P.C. 
803. 

® The United States [1917] P, at p. 
34 ; 2 B. and C.P.C. at p. 393. 

« The Sally (1795) 3 0. Rob. 300 
(n.) ; and see The Palm Branch [1919] 
A.C. 272; 3 B. and C.P.C. 241 
(where neutral property vested in 
enemy underwriters after capture, 
but before trial). On the whole 
subject of this paragraph see Verzijl, 
§§ 247-280 ; Gamer, Prize Law, Nos. 
349-376 ; and Colombos, §§ 70-75. 
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I 

COMMENCEMENT OE WAR 

Grotins, iii. c. 3, §§ 5-14 — Bynkershoek, Quaeationes Juris ^uhlici, i. c. 2— 
Vatte], iii. §§ 51-65— Hall, § 123— Westlake, ii. pp. 19-28— PhilHmore, iii. 
§§ 51-66— Twiss, ii. §§ 31-40— Halleck, i. pp. 57*4-580— Taylor, §§ 455-466— 
Moore, vii. §§ 1106-1108— Walker, § 37— Hershey, Nos. 338-342— Wharton, 
iii. §§ 333-335— Wheaton, § 297— Bluntschli, §§ 521-528— Heffter, § 120— 
Lueder in HoUzendorJf, iv. pp. 332-347 — Gareis, § 80 — Liszt, § 57, A, i— 
Eauchille, §§ 1027-1038 — Bespagnet^ Nos. 513-516 — ^Mdrignhac, iii«. pp. 
64-84— Pradier-Eod6r4, vi. Nos. 2671-2693 — ^Nys, iii. pp. 29-49 — Rivier, 
ii. pp. 220-228— Calvo, iv. §§ 1899-1 9 ll—Fiore, iii. Nos. 1272-1276, and 
Code, Nos. 1427-1433— Martens, ii. § 109— Pillet, pp. 61-72— Lawrence, 
War, pp. 26-44— Barclay, Problems, pp. 53-58— Higgins, pp. 202-206— 
Holland, War, § 16, and Lectures^ pp. 251-262— Keith’s Wheaton, pp. 636- 
640— Ldmonon, pp. 395-406— Nippold, ii. pp. 6-10— Cruohaga, §§ 776-786— 
Suarez, §§ 348-351— Be Louter, ii. pp. 234-244— Rolin, §§ 186-208— 
Mdrignhac-L6monon, i. 56-112 — Gemma, pp. 277-291 — ^Hyde, ii. §§ 602- 
604— Spaight, Land, pp. 20-33— Spaight, Air, pp. 49-58— Scott, Con- 
ferences, pp. 516-622— Ariga, §§ 11-12— Takahashi, pp. 1-25— Kunz, pp. 
38-40 — Land Warfare, §§ 8-10 — Sainte-Croix, La declaration de guerre et 
ses effets imm4diats (1892)— Bruyas, De la declaration de guerre, etc, 
(1899) — Tambaro, LHnizio ddla guerra et la 3* convenzione deW Aja del 
1907 (1911) — ^Maurel, De la ddckuration de guerre (1907) — Soughimoura, 
De la declaration de guerre (1912) — Steinlein, Die Form der KriegserJddrung 
(1917) — Brooher in B.I,, iv. (1872) p. 400 — E^raud-Giraud in R./,, xvii. 
(1886) p. 19 — ^Nagaoka in RJ., 2nd ser., vi. p. 476 — Bolin in Annuaire, 
XX. (1904) pp. 64-70 — Ebren and Martens in R,0., xi. (1904) pp. 133, 148— 
Bupuis in R.G,, xiii. (1906) pp. 725-736— StoweU in A,J„ ii. (1908) pp. 60- 
62 — Cavaglieri in Rivista, 2nd ser., viii. (1916) pp. 81-90— Hudson in 
Harvard Law Review, xxxix. (1926) pp. 1020-1028— Baty in AJ,, xxx. 
(1936) pp. 381-398 — Wilson in A.S. Proceedings, 1938, pp. 106-119— 
Eagleton in AJ., xxxii. (1938) pp. 19-36. 

§ 93. According to the former practice, a condition of 
war could arise, either through a declaration of war, or 
through a proclamation and manifesto by a State that it 
considered itself at war with another State, or through one 
State committing hostile acts of force against another State. 
History presents many instances of wars commenced in 
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one of these three ways, ^tough Grotius laid down the 
rule that a declaration of war is necessary for its com- 
mencement,^ the practice of the States shows that this rule 
was not accepted, and many wars have taken place between 
the time of Grotius and our own without a previous ^ 
declaration of war. No doubt many writers,^ following the 
example of Grotius, have asserted the existence of a rule 
that a declaration is necessary for the commencement of 
war ; but, until the Second Peace Conference of 1907, such 
a rule was sanctioned neither by custom nor by a general 
treaty of the Powers. Moreover, many writers ^ distinctly 
approved of the practice of the Powers. 

It was not asserted that a State was justified in opening 
hostilities without any preceding conflict. There can be 
no greater violation of the Law of Nations than for a State 
to begin hostilities or to declare war in time of peace without 
previous controversy, and without having endeavoured to 
settle the conflict by negotiation.^ But if negotiation had 
been tried without success, a State did not act treacherously 
by resorting to hostilities without a declaration of war, 
especially after diplomatic intercourse had been broken off.^ 
The rule, adopted by the First and Second Hague Oon- 


1 iii. c. 3, § 6. 

* See Maurice, Hostilities without 
Dedaration of War (1883). 

® See, for instance, Vattel, iii. 
§ 61 ; Calvo, iv. § 1907 ; Bluntschli, 
§621; Eiore, iii. Nos. 1274-1276 ; 
Hefber, § 120. 

* See, for instance, Bynkershoek, 
Quaestiones Juris publici, i. c. 2 ; 
Kulber, § 238 ; G. E. Martens, § 267 ; 
Twiss, ii. § 35 ; PhiUimore, iii. §§ di- 
es ; HaU, § 123. 

® See above, § 3, where the rule is 
quoted that no State is allowed to 
make use of compulsive means of 
settling diJfferences before negotiation 
has been tried. 

® The question of constitutional 
limitations upon the Government of 
a State in regard to the right to 
declare war is a question of Municipal 
Law and need not therefore be dis- 
cussed here in detail. In a number 
of States the constitution provides 
for the necessity of parliamentary 


approval of a declaration of war. 
These States include Erance, Argen- 
tina, Holland, Brazil, Yugoslavia, and 
many others. In other States, such 
as the United States, the right to 
declare war is reserved to the legis- 
lature. See Mirkine-Guetz^vitoh, 
Droit constitutionnel international 
(1933), pp. 205-244 ; Morelli in 
Bivista, xxv. (1933) pp. 3-23; PeUa 
in iJ.G., xl. (1933) pp. 416-424, for a 
survey of ihe law of the various 
countries. See above, § 62p, p. 160. 
Article 1 of the Erench Law of July 11, 
1938, on the general organisation of 
the nation for time of war provides 
that in the event of war a notification 
must be sent to the League ; for the 
communication of September 5, 1939, 
announcing the war with Germany, 
see League of Nations Monthly Sum- 
mary, 1939, p. 317. On the position 
in the Unit^ States see Putney in 
National University Law Review, 1927, 
reprinted as Senate Doc., 70th Con- 
gress, Ist Session; No. 39. 
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ferences/ that, as far as circumstances allow, before appeal 
to arms recourse must be had to the good offices or mediation 
of friendly Powers, did not essentially alter matters, for the 
formula as far as circumstances allow, in practice, leaves 
everything to the discretion of the Power bent on making war. 

The outbreak of war between Russia and Japan in 1904, 
through Japanese torpedo-boats attacking Russian men-of- 
war at Port Arthur before a formal declaration of war, 
earned a movement for the establishment of some written 
^es concerning the commencement of war.* The Second 
'^ague Conference in 1907 took up the matter and produced 
Convention III. relative to the commencement of hostilities. 
That Convention is, as is shown below, of a distinctly 
limited scope. The failure to observe it does not render the 
war illegal ; neither does it take away from the hostilities 
thus commenced the character of war. Subsequent to the 
acceptance, in the Covenant of the League and the Pact 
of Paris, of substantial limitations of the right to resort to 
war, the value of the Convention has suffered a further 
diminution inasmuch as a number of States, intent upon 
avoiding the formal appearance of a breach of these obliga- 
tions, have adopted the practice of commencing hostilities, 
indistinguishable from warlike operations, without actually 
/declaring war. Thus the wars of Italy with Abyssinia in 
1936,® of Japan with China in 1937, of Germany with 
* Poland in 1939, and of Russia with Finland in the same 
year, opened without a formal declaration of war.* 

Deolara- § 94. By Article 1 of Convention III., ‘ The contracting 
Powers recognise that hostilities between them must not 


^ Article 2 of Convention I. 

® Th.e Institute of International 
Law, at its meeting at Ghent in 1906, 
adopted three principles, according 
to which war should not be com- 
menced without either a declaration 
of war or an ultimatum, and, in either 
case, delay sufScient to provide 
against treacherous surprise should 
be allowed before the belligerent had 
recourse to actual hostilities. See 
4%wwatre, xxi. (1906) p. 28$. 

* See above, p. 140. And see 
Wilson in sxc. (1936) pp. 80-83. 


In August 1936, Abyssinia adhered to ; 
Hague Convention No. III. " 

* In some of these wars third States : ^ 
refrained, for various, reasons, froti ^v 
treating the contest as war. 

Great Britain did not regard the f^ 
Sino-Japanese hostilities in 1937 a4;? 
constituting war (see below, p. 241/ 2 
n. 2). This was also the attitude fit 
the United States with regard ^ 
to the Sino-Japanese and the ! 
iFinnish hostilities. But see ab 
§ 626. In cases, like those m^ti 
of an actual contest of wide d 
sions between the armed f orceap|:| 
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commence without a previous and unequivocal warning, 
which shall take the form either of a declaration of war, 
giving reasons, or of an ultimatum with a conditional 
declaration of war.’ ^ 


A declaration of war is a communication by one State 
to another that the condition of peace between them has 
come to an end, and a condition of war has taken its place. 
In former times, declarations of war used to take place 
with greater or lesser solemnities ^ ; but during the last 
few centuries all these formahties have vanished, and 
nowadays it may take place through a simple communica- 
tion.® The only two conditions with which, acc^dwig to. 
Article 1, declarations of war must comply, are,'^at they 
must be unmistakable, '^cfid that they must state the reason 
for resort to arms. No delay between the declaration and 
the actual commencement of hostihties is stipulated, and 
it is, therefore, possible for a Power to open hostilities 
immediately after the communication of the declaration of 
war to the enemy.^ 


States the attitude of third countries 
is probably not of decisive importance 
for the legal qualification of the con- 
test which, as between the belligerents, 
must be regarded as war for the pur- 
poses of International Law. But it is 
not clear to what extent an undeclared 
war of this nature imposes upon third 
States the obligations of neutrality. 
They may, if they wish so, announce 
their neutrality and thus bring into 
operation the resulting rights and 
obh'gations. However, it is arguable 
that, in the absence of such assump- 
tion of neutral status, they retain 
freedom of action so long as either 
belligerent does not deprive them of 
it by formally declaring war upon 
his adversary. 

1 Higgins, p. 198. As to the actual 
moment of the commencement of war 
see Dedk in A.J., xx. (1926) pp. 
602-616. 

* See Coleman Phillipson, liider- 
ncUiohal Law and Custom of Ancient 
Greece and Borne, ii. 197-199, cited 
byHyde,ii.§ 602(n.). 

® Thus, on July 28, 1914, Austria- 
Hungary addressed a formal declara- 
tion of war to Serbia (Collected 
Lypfomatic Documents (1916), p. 44). 


On August 2, 1914, the German 
ambassador at St. Petersburg handed 
a declaration of war to the Russian 
Foreign Minister (ibid., p. 234). On 
August 3, 1914, the German ambas- 
sador at Paris handed to the French 
Minister for Foreign Afiairs a letter 
alleging hostile acts by French forces, 
and stating that ‘ in the presence of 
these acts of aggression the German 
Empire considers itself in a state 
of war with France’ (ibid., p. 240). 
On April 6, 1917, the Congress of 
the United States passed a joint 
resolution declaring that whereas 
Germany had ‘ committed repeated 
acts of war ’ against the United 
States, the state of war which had thus 
been thrust upon the United States 
was * thereby formally declared ’ 
(A.J., xi. (1917), Suppl., p. 161); 
and see Hudson in Harvard Law 
Beview, xxxix. (1926) pp. 1020-1028. 
For a list of declarations of war 
during the World War see Gamer, 
i. § 26. See also Opet in Strupp, 
Wort., iii. pp. 443-460. 

* The form of words used in a 
declaration of war is immaterial so 
long as there is no doubt as to the 
intention to declare war. Although 
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The importance of the declaration of war, and the fact 
that according to Article 1 of Convention III. it must be 
unmistakable and must state the reason for resort to arms 
would seem to require a written document, which is to be 
handed over to the other party by an envoy. Further 
the fact that Article 2 of Convention III. expressly enacts 
that the notification of the outbreak of war to neutrals 
may even be made by telegraph points the same way, for 
the conclusion is justified that the declaration of war 
stipulated as necessary by Article 1 may not be made by 
telegraph. And if a telegraph message is inadmissible, 
much more so are telephone messages, and communications 
by word of mouth.^ 


War, as between the belligerents, is considered to have 
commenced from the date of its declaration, although 
actual hostihties may not have been commenced until much 
later. On the other hand, as between the belligerents and 
neutrals, a war is not considered to have commenced until 
its outbreak has been notified to the neutrals, or has other- 


wise become unmistakably known to them. For this reason. 
Article 2 of Convention III. enacts that the belhgerents 
must at once after the outbreak of war notify ^ the neutrals, 
even if only by telegraph, and that the state of war shall 
not take effect with regard to neutrals until after they have 


the communication addressed by the 
French Government to Germany on 
September 3, 1939, did not in terms 
contain a declaration of war — ^the 
form of words used referred to the 
discharge of the French obligations 
to Poland — in its communications to 
the League of Nations and neutral 
States it announced that a state of 
war existed between France and 
Germany ; Lea^m of Nations, Monthly 
Summary, 1939, p. 317 ; the French 
Yellow Booh (1938-1939) (English 
translation), pp. 361, 362. 

^ The severance of diplomatic re- 
lations has sometimes taken the place 
of a declaration of war. Thus, in the 
course of the World War there were 
forty-seven cases of declaration of war 
and thirteen oases of mere severance 
of diplomatic relations, e.g. between 
France and Austria-Hungary, and 


between Germany and Serbia — see 
B,0,, XXV. (1923) p. 86 ; and Liszt, 

§ 67, A, i. 

If States A and B are in alliance 
and A is at war with State C, is B 
at war with C ? For instance, when 
Italy declared war upon Austria- 
Hungary in 1916, did a state of 
war arise between Italy and Ger- 
many ? The German Imperial Court 
answered this question in the ajBfirma- " 
tive— see Valery in 43 Clunet (1916), 
pp. 4D5-416, and Gamer, i. § 26 (n. 

1). See Hatsohek, pp. 292-293, who 
takes the same view, and considers a" 
declaration of war unnecessary; and ,71 
see Cavaglieri in Bivista, 2nd ser.>^ . 
viii. (1919) pp. 81-90. Presumably tha. 
rule is the same for all co-belligerents>, ' p 
whether allies or merety associates. . 

See Strupp in Strupp, Wdrt,, i, 729, ; ..Si 
who disagrees with Hatschek. : 5|f 

® See below, § 307. 
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received notification, unless it be established beyond doubt 
that they were in fact aware of a state of war. 

§ 95. The second form which the unequivocal warning, Ulti- 
provided for by Article 1 of Convention III., may take, is 
an ' ultimatum with a conditional declaration of war.’ 

Ultimatum ^ is the technical term for a written com- 
munication by one State to another which ends amicable 
negotiations respecting a difference, and formulates, for the 
last time and categorically, the demands to be fulfilled if 
other measures are to be averted. An ultimatum may be 
simple or qualified. It is simple, if it does not include an 
indication of the measures contemplated by the Power 
sending it. It is qualified, if it does indicate the measures 
contemplated, whether they be retorsion, or reprisals, 
pacific blockade, occupation of a certain territory, or war.^ 
Now, Article 1 of Convention III. provides for a qualified 
ultimatum, for it must be so worded that the recipient can 
have no doubt about the commencement of war in case 
he does not comply with its demands. For this reason, if a a 
S tate has sent a simple ultimatum to another, or a qualified 
ultimatum threatening a measure other than war, it is not, 
in case of non-compliance, justified in commencing hostilities 
at once without a previous declaration of war. So Italy 


1 See above, § 28. 

® Thus, on August 4, 1914, the 
British ambassador at Berlin handed . 
to the German Foreign Minister a 
witten statement that, unless Ger- 
many could give an assurance by mid- 
night that she would proceed no further 
with the violation of the Belgian 
frontier, the British Government felt 
bound ‘to take all steps in their 
power to uphold the neutrality of 
Belgium ’ {Collected Diplomatic Docu- 
ments (1915), pp. 109-112). The war 
which broke out with Germany in 
September 1939 was preceded by 
what may be called a double British 
ultimatum. On September 1 a com- 
munication was sent to the German 
Government informing it that unless 
it was prepared to suspend all aggres- 
sive action against Poland and to 
withdraw its forces from Polish 
territory. Great Britain would fulfil 


her obligations to Poland. On 
September 3 at 9 a.m. the British 
ambassador informed the German 
Government that unless an assurance 
to that effect reached the British 
Government by 11 a.m. a state of war 
would exist between the two countries 
as from that hour. No reply was 
received, and the German repre- 
sentative in London was informed 
at that hour that a state of war 
existed between Great Britain and 
Germany. See Sir N. Henderson’s 
Final Report of September 20, 1939 : 
Cmd. 6115, p. 25. The French ulti- 
matum presented at noon expired at 
5 p.m. on September 3. See Asbeck, 
Das XJUimaium im mod&rmn Vol- 
JcerrecU (1933), pp. 66-88, for a 
collection of ultimata in the last 
hundred years. See also Braun in 
Strupp, Wort,, iii. pp* 1100-1106 and 
Frei, Die volkerrecMticlie Wertung des 
Ultimatums (1938). 
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sent a declaration of war to Turkey in 1911, although an 
ultimatum threatening the occupation of Tripoli had 
preceded it. 

Convention III. does not enact a minimum length of time 
.which an ultimatum must grant before the commence- 
ment of hostilities ; this period may, therefore, be only 
very short, as, for instance, a number of hours. Once 
more, however, it is necessary to emphasise that it is 
a violation of International Law to send an ultimatum 
without previously having tried to settle a difference by 
negotiation, or by any other method of pacific settlement 
to which a State has pledged itself by membership of the 
League of Nations or by some other treaty obligation. And 
as has already been pointed out,^ the mere threat, contained 
in the ultimatum, to resort to war is probably in itself 
a breach of the undertaking in which a State has renounced 
the right to resort to war as an instrument of national 
policy. 

The state of war following an ultimatum must likewise 
be notified to neutrals, for Article 2 of Convention ITT , 
applies to this case also. Further, for the same reason as 
in the case of a declaration of war, an ultimatum containing 
a conditional declaration of war must be communicated to 
the other party by a written document. 

§ 96. There is no doubt that, m consequence of Con-’ 
vention III., recourse to hostfiities without a previous 
declaration of war, or a qualified ultimatum, is forbidden. 
But a war can nevertheless break out without these pre- 
liminaries.® A State might deliberately order hostilities to 
be commenced without a previous declaration of war, or 
a qualified ultimatum. Further, the armed forces of two ' 
States having a grievance against one another might engage 
in hostilities without having been authorised thereto, and j 
without the respective Governments ordering them to desisi 
from further hostilities. Again, acts of force by way 

' ’ /'M 

I See above, p. 162, n. 6. Convention III. In 1939 Qenm^ll 

» Turkey entered the World War 
hy bombarding a Russian port. 

Turkey had not, however, ratified 


commenced the war against 
by crossing the frontier and 
barding military objectives from 
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reprisals, or during a pacific blockade, or an intervention, 
miglit be forcibly resisted by the other party, hostilities 
breaking out in this way. 

It is certain that States which deliberately order the 
commencement of hostilities without a previous declaration 
of war or a qualified ultimatum commit an international 
delinquency ; but they are nevertheless engaged in war. 
Further, it is certain that States which allow themselves to 
be dragged into a condition of war through unauthorised 
hostile acts of their armed forces commit an international 
delinquency ; but they are nevertheless engaged in war. 
Again, war is actually in existence if the other party forcibly 
resists ^ acts of force undertaken by a State by way of 
reprisals, or during a pacific blockade, or an intervention. 
Now, in all these and similar cases, all the laws of warfare 
must find application, for a war is stiU war in the eyes of 
International Law, even though it has been illegally com- 
menced, or has automatically arisen from acts of force which 
were not intended to be acts of war. 

However that may be, Article 2 of Convention III. also 
apphes to wars which have so broken out, and the belli- 
gerents must without delay send a notification to neutral 
Powers, so that these may be compelled to fulfil the duties 
of neutrality. But, of course, neutral Powers must in this 
case likewise, even without notification, fulfil the duties of 
neutrality, if they are unmistakably aware of the outbreak 
of war.^ 


^ At any rate if the resistance is 
made animo htlUgerendi ; see next 
note and Strupp in Strupp, Wort., i. 
p. 720. 

* With regard to the moment of 
the outbreak of war the following 
definition has been suggested: ‘A 
state of war arises in International 
Law (a) at the moment, if any, speci- 
fied in a declaration of war ; or (6) 
if none is specified, then immediatdy 
upon the communication of a declara- 
tion of war ; or (c) upon the com- 
misaion of an act of force, under the 
authority of a State, which is done 
(mimo helligerendiy or which, being 
done sine animo belUg&revdi, but by 
way of reprisals, or intervention, the 

VOL. n. 


other State elects to regard as creat- 
ing a state of war, either by repelling 
force by force or in some other way ; 
retroactive effect being given to this 
election, so that the state of war 
arises on the commission of the first 
act of force ’ : see McNair in Qrotius 
Society f xi. (192fi) p. 46. See also 
Rumpf in Boston University Law 
Beview, xviii. (1938) pp. 686-714. On 
the definition of war in the English 
and American courts see Ronan in 
AJ., xxxi. (1937) pp. 642-668. The 
question whether Great Britain is at 
war with another country is one 
governed by the principle of con- 
clusiveness of the statements of the 
Crown in -foreign affairs : see voL i. 



242 


THE OUTBBEAK OF WAR 


[§97 


II 

EFFECTS OF THE OUTBREAK OF WAR 

Vattel, iii. § 63—Hall, §§ 124-126— Westlake, ii. pp. 32-65— Lawrence, §§ 143- 
145 — ^Manning, pp. 163-166 — Phillimore, iii. §§ 67-91— Twiss, ii. §§ 41-61— 
Halleck, i. pp. 580-607, and ii. pp. 124-140— Taylor, §§ 461-468— Walker, 
§§ 44-60— Holland, Lectures^ pp. 263-285 — ^Keith’s Wheaton, pp. 640-672, 
700-706— Hershey, Nos. 343-350— Wharton, iii. §§ 336-337“— Wheaton, 
§§ 298-319— Moore, v. § 779, and vii. §§ 1135-1142— HefEter, §§ 121-123— 
Lueder in Holtzendorjf, iv. pp. 347-362 — Gareis, § 81 — ^Liszt, § 67, A, ii, iii 
— ^Ullmann, § 173 — ^Fauchille, Nos. 1044-1065 — ^Despagnet, Nos. 617-619 
— Pradier-Fod4r4, vi. Nos. 2694-2720 — ^M4rignhac, iii“. pp. 84-116 — ^Nys, 
iii, pp. 50-70 — Rivier, ii. pp. 228-237 — Calvo, iv. §§ 1911-1931 — ^Fiore, iii. 
Nos. 1290-1301, and Codcy Nos. 1444-1460 — ^Martens, ii. § 109 — ^Longuet, 
§§ 8-16 — Pillet, pp. 72-84 — Bordwell, pp. 200-211 — Spaight, Land^ pp. 26- 
33— Ariga, §§ 13-16 — Takahashi, pp. 26-88 — Lawrence, War, pp. 46-66— 
Garner, i. §§ 27-37, 39-117, 141-143, 162-171, 173-174— Hatschek, pp, 
143-160— Cruohaga, §§ 789-797— Suarez, §§ ,362-357— Bolin, §§ 233-270- 
M4rignhac-L4monon, i. pp, 1 12-126— Strupp, Orimdzilgc, pp. 176-183— Hyde, 
ii. §§ 647-661, 606-623 — Balladore Pallieri, pp. 361-376— Kunz, pp. 41-54— 
Verzijl, §§ 344-382 and 664-576 — Fenwick, pp. 440-466 — Sainte-Croix, 
La declaration de guerre et see ejfets immidicda (1892), pp. 166-207 — ^Meyer, 
Be V interdiction du commerce entre lea belligdrants (1902) — Jacomet, La 
guerre et lea traitds (1909) — ^Markovitch, Bea effets de la guerre sur lea contraia 
entre particuliera (1912)— Wehberg, pp. 194-200 — Borchard, §§ 46, 364r- 
Huberioh, Law relating to Trading with the Enemy (1918) — Campbell, The 
Lmj of War and Contract (1918) — ^Trotter, The Law of Contract during and 
after War (1914-1916) — ^Picciotto and Wort, The Treaty of Peace with 
Germany (Clauaea affecting Mercantile Law) (1919) — ^Isay, Bie privaten 
Bechte und Irdereaaen im Friedenavertrag (1919), pp. 202-272 — ^McNair, 
Legal Bffecta of War (1920) — Scobell-Armstrong, War and Treaty Legialatwn 
(1922)— Spiropulos, Auaweiaung und Internierung feindlicher Staata- 
angehdriger (1922) — ^Biooa-Barberis, Sul Biritto della Guerra e ded Bopogvma 
(1926) — ^Fischer Williams, Chaptera on Current Internationai Law and the 
League of Nationa (1929), pp. 188-208 — ^Politis in Annuaire, xxiii. (1910) 
pp. 261-281, and xxiv. (1911) pp. 200-223 — ^Beor and Kleinfeller in ZJ., 
XXV. (1915) pp. 321-338, and pp. 383-396 — Audinet in xxvii. (1920) 

pp. 289-357— Hurst in P.F., 1921-1922, pp. 37-47 — Beckett in Law 
Quarterly Review^ xxix. (1923) pp. 89-97 — ^Keeley in Orotiua Society, 

§401 (n.). The same applies to the and Japan in September 1937 although 

question whether war exists between the Foreign Of&ce stated that His 

two foreign States. See, however, for Majesty’s Government ‘ are not at 

a slight qualification of this principle present prepared to say that in their 

both by the Court and by the Foreign view a state of war exists.’ See, on 

Office, Kawaaahi Kiaen Kahuahihi the other hand, Spaniah Government 

kaiaha of Kobe v. Bantham S,S. Co,, v. North of England Steamahip Co, 

Ltd. [1939] 2 K.B. 644; (1938) (1938) 64 T.L.R. 862 for a strict inter- 

3 All E.R. 80, in which the Court pretation of the term * blockade ’ in a 

found, for the purpose of interpreting commercial document. See Elkin in 

the term ‘war’ in a charterparty, Chinet, 66 (1939), pp. 166-168, for 

that there was war between China comment on both cases. 
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xii. (1927) pp. 7-17 — ^McNair in Hague Becueil, 22 (1928) (ii.), pp. 496-510, 

and ibid,, 59 (1937) (i.), pp. 527-581, and in Law Quarterly Review, 66 

(1940) pp. 173-207. 

§ 97. When war breaks out, even if it be limited to General 
two members of the Family of Nations, nevertheless the I 

whole Family of Nations is afiEected, since the rights and break or 
duties of neutrality devolve upon such States as are not 
parties to the war. And the subjects of neutral States may 
feel the consequences of the outbreak of war in many ways. 

War is not only a calamity to the commerce and industry 
of the whole world, but also involves the alteration of thte'^ / 
legal position of neutral merchantmen on the open sea,/ 
and of subjects of neutral States within the boundaries 
of the belligerents. For the belligerents have the right to 
visit, search, and, if need be, capture neutral merchantmen 
on the open sea ; and foreigners who remain within the 
boundaries of the belligerents, although subjects of neutral 
Powers, acquire in a degree and to a certain extent enemy 
character.^ However, the outbreak of war teUs chiefly 
and directly upon the relations between the belligerents 
and between their respective subjects. Yet it would not 
be correct to maintain that aU legal relations between the 
parties thereto, and between their subjects, disappear with 
the outbreak of war. War is not a condition of anarchy, 
indifferent or_h.ostile to law, but a condition recognised and 
ruled by International Law, although it involves a rupture 
of peaceful relations between the belligerents. 

§ 98. The outbreak of war at once causes the rupture Rupture 
of diplomatic intercourse between the belligerents, if this 
has not already taken place. The respective diplomatic Inter- 
envoys are recalled and^ask for their passports, or receive 
them without any previous request ; but they enjoy their Considar 
privileges of inviolability and exterritoriality for the period ° ^ 
of time requisite for leaving the country.^ 


^ See above, § 88. As to the rela- 
tions between neutral subjects and the 
belligerent in whose territory they are 
resident see Hyde, ii. §§ 626-632. 

* For the incidents attending the 
departure of the envoys of the 


various belligerents at the outbreak of 
the World War see Gamer, i. §§ 27-33. 
As to the departure of the British and 
French ambassadors from Berlin on 
September 4, 1939, see Sir N. Hender- 
son’s Final Report of September 20, 
1939: Cmd. 6116. 
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The official residence ^ of a departed envoy is, according 
to a usage,® confided to the protection of another foreign 
envoy, and the archives, if left behind, are placed under 
seals.® Sometimes a member of the retinue of the departing 
envoy is left in charge, with the permission of the local 
Government. 

With war, consular activity likewise comes to an end, 
and the consular archives are left in charge of an employ^ 
of the consulate, or of the consul of another State.* But 
the question whether the consuls themselves must be 
permitted to leave aroused recrimination at the beginning 
of the World War. Several belligerent States prevented 
enemy consuls from departing,® and accused one another 
of allowing them to suffer great indignities.® 

Bfieoton § 99. The doctrine was formerly held,' and is even nowa- 
days held by a few writers,'^ that the outbreak of war ipso 
facto cancels all treaties previously concluded between the 
belligerents, excepting only those concluded especially for 
war. But the vast majority of modern writers on Inter- 
national Law have abandoned this standpoint, and the 
opinion is pretty general that war by no means annuls every 
treaty. But unanimity as to what treaties are or are not 

^ None the less, it is stated in a When the Polish Ambassador in 
German official White Paper (see Moscow prior to his departure in- 
Gamer, i. § 32) that the German formed the Russian authorities of 
Embassy at St. Petersburg was the proposed arrangement for the 
wrecked by a mob in August 1914. protection of Polish interests in 
As to the confiscation of the seat of Russia he was told that as Russia no 
the Austrian Legation to the Holy See longer recognised the existence of the 
in Rome see above, vol. i. § 390 (n.). Po&h State she could not agree to 
2 See details in Garner, i. § 39 (n.). another State taking over the pro- 
® Eor the arrangements made at teotion of Polish property: Polish 
the outbreak of the World War see White Booky 1939, p. 212. 

Gamer, i. § 39. ® Thus (Germany detained British 

* See above, vol. i. § 436. And see consuls, and Great Britain German 
Bouffanais, Les consuls en Umps de consuls, until an agreement for ex- 
^ guerrea et de troubles (1933), pp. 13-68 ; change was made : Pari. Papers, 
Rousseau in i2.G., xl. (1933) pp. 608- Misc. No. 8 (1916), Cmd. 7867. After , 
614; DoUot, ibid,, xlvi. (1939) pp. the outbreak of the war with Germany , 

106-117. And see, generally, on the in September 1939 nearly four months j 

protection of alien enemies by a elapsed before the last batches of 

neutral Power, Bouffanais, bp, cit., consular officials and their fanajlies ^ 
pp. 39 ef seg,y and Escher, Der 8chviz returned, respectively, to Great Britam\ , 

Ser Staatsangehorigen im Ausland and Germany. 

durch fremde Oesandschafien und • Details in Gamer, i. §§ 34-36. , : ' 

KonsvZate (1^29), A curious situation ’ See, for instance, PhSlimore, iil 

developed in September 1939 after § 630, and Twiss, i. § 262, in oontra(^ 
the invasion of Poland by Russia, distinction to Hall, § 126* ; ; % 
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cancelled by war does not exist.^ Neither does a uniform 
practice of the States exist, cases having occurred in which 
States have expressly declared ^ that they considered all 
treaties annulled through war. Thus the whole question 
remains as yet unsettled.^ Nevertheless, a majority of 1 
writers agree on the following propositions, and the attitude ■ 
of the belligerents during the World War seems to confirm 1 
their accuracy, at any rate on many points. i 


[a) Treaties to which belligerents alone are parties : 

(1) The outbreak of war cancels all pofitical treaties 
between the belligerents (as, for instance, treaties of alliance) 
which have not been concluded for the purpose of setting 
up a permanent condition of things. 

(2) On the other hand, it is obvious that treaties specially 
concluded for war are not annulled (such as treaties in 
regard to the neutralisation of certain parts of the territories 
of the belligerents). 

(3) Pohtical and other treaties concluded for the purpose 


1 The Courts of the United States 
have since the World War given a 
number of instructive decisions on 
this question: Hughes v. Techt, 264 

U. S. 643 ; Dickinson, Cases, p. 1116 ; 
Annual Digest, 1919-1922, Case No. 
271 ; State of Kansas v. Reardon, 
120 Kansas, 614 ; Annual Digest, 
1926-1926, Case No. 332 ; McGandless 

V. United Stales, 26 F (2nd) 71 ; 
Annual Digest, 1927-1928, Case No. 
363,* Kamuth v. United States, 279 U.S. 
231 ; Hudson, Cases, p. 977 ; Annuel 
Digest, 1927-1928, Case No. 364. 
There has been a tendency to enforce 
the provisions of treaties whose con- 
tinuance is ‘ compatible with a state 
of hostilities ’ (Cardozo, J., in Hughes 
V. TecM, supra ) : Ooos v. Brocks et al,. 
Annual Digest, 1929-1930, Case No. 
279 ; The Sophie Richmers, ibid.. 
Case No. 280. 

® As, for instance, Spain in 1898, 
at the outbreak of the war with the 
United States of America (see Moore, 
V. pp. 376-380), and Turkey in 1911, 
at the outbreak of her war with 
Italy. 

* See literature collected by Hurst 
in B.Y., 1921-1922, pp. 37-47, where 
he suggests that * th!e true test as to 


whether or not a treaty survives an 
outbreak of war between the parties 
is to be found in the intention of the 
parties at the time when the treaty is 
concluded ’ ; and Temperley, History 
of the Peace Conference, i. (1920) pp. 
360-364. The Institute of Inter- 
national Law, at its meeting at 
Christiania in 1912, adopted some 
rules with regard to the effect of war 
on treaties. See Annuaire, xxv. (1912) 
p. 648 ; A.J., vii. (1913) p. 163 (where 
the rules are translated); Jacomet, 
op. cit., pp. 113-128 ; and Davis in 
the A.S. Proceedings, vi. (1912) pp. 
124-132. See also Frisch ha Strupp, 
Wort., i. pp. 708-711 ; Rolin, §§ 217- 
231 ; Ruihland in Z.I., xxxii. (1924) 
pp. 74-147 ; McNair in Hague Recueil, 
1928 (ii.), pp. 496-610, and the same. 
The Law of Treaties (1938), pp. 630- 
661 ; Hyde, §§ 647-661 ; Tobin, The 
Terminalion of Multipartite Treaties 
(1933), pp. 13-193 ; Baty, ]pp. 433- 
447 ; Keeley in Qratius Society, xii. 
(1927) pp. 7-17, See also Flenshurger 
Dampfercompagnie y. The UnUed 
States, decided by the United States 
Court of Claims in 1932, 62 Sup. Ct. 
646 ; A.J., xxvi. (1932) p. 618 ; and 
the comment thereon by Borohard, 
ibid., pp. 682-686. 
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of setting up a permanent^ condition of things, including 
vested proprietary rights of nationals, are not ipso facto 
annulled by the outbreak of war ; but nothing prevents 
the victorious party from imposing by the treaty of peace 
alterations in, or even the dissolution of, such treaties. 

^ (4) Non-political treaties not intended to set up a per- 

manent condition of things (such as treaties of commerce, 
for example) are not ipso facto annulled ; but the parties 
may annul them or suspend them according to discretion. 

The plan adopted in the Treaties of Peace at the end 
of the World War was to regard all treaties to which two 
belligerents were the only parties as having been annulled 
by the war, but to give to the victorious Power an option 
to revive them upon certain conditions.® 

( 6 ) Treaties to which many States, belligerent and non- 
belligerent, are parties : 

(5) So-called law-making ® treaties (such as the Declaration 
of Paris, for example) are not cancelled by the outbreak 
of war. The same is valid in regard to all treaties to which 
a multitude of States are parties (such as the International 
Postal Union, for example) ; but the belligerents may 
suspend their execution, so far as they themselves are 
concerned, in case the necessities of war compel them to do 
so, and they in fact did so durmg the World War. 

The Treaties of Peace provide that only the treaties 
of an ‘ economic or technical character ’ therein mentioned 
are to be again applied between the Central Power con- 
cerned and those of the Allied and Associated Powers party 
thereto,* and some of them only with modification. Treaties 
neither economic nor technical, but to which many States 


1 Thus American and English 
courts — see The Society for the Pro- 
pagation of the Gospel v. Town of 
Newhaven (1823) 8 Wheaton 464, 
and Sutton v. Sutton (1830) 1 Buss, 
and M. 663 — ^have declared that 
Article 9 of the treaty of NoYember 
19, 1794, between Great Britain and 
the United States was not annulled 
by the outbreak of war in 1812. See 
Moore, v. § 779, and Westlake, ii. 
p. 33 ; see also the foreign oases dis- 


cussed by Jacomet, op. ctt., pp. 
168-179. 

^ See the Treaty of Peace with 
Germany, Article 289, Great Britain V 
has accordingly revived certain pre- ? 
war treaties with Germany. Eor a 
number of instances see McNair, The . y 
Law of Treaties (1938), p. 661. 

® See above, vol. i. §§ 18, 492, 666^ 
6680. . 4 

* See above, vol. i. § 6816, whe^ ; t 
this proceeding is discussed. " 
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are parties, are not referred to in the Peace Treaties, but 
the Powers correctly treat them as being again in force. 

§ 100. The outbreak of war affects likewise such subjects 
of the belligerents as are at the time within the enemy’s 
territory. In former times they could all at once be detained 
as prisoners of war, and many States, therefore, concluded 
m time of peace special treaties for the time of war expressly 
stipulating for a period during which their subjects should 
be allowed to leave each other’s territory unmolested.^ 
Through the influence of such treaties, which became pretty 
general during the eighteenth century, it became an inter- 
national practice ^ that, as a rule, enemy subjects must be 
allowed a reasonable period within which to withdraw, and 
no instance of the former rule occurred during the nine- 
teenth ® century . Although some writers ^ even nowadays 
maintain that, according to strict law, the old rule is still 
in force, it may safely® be said that there is now a customary 
rule of International Law, according to which aU such 
subjects of the enemy as are not real or potential members 
of his armed forces, or as are not likely to supply bim ■with 
information of military importance, must be allowed a 
reasonable period for withdrawal. On the other hand, such 
enemy subjects as are active or reserve officers, or reservists, 
and the like, may be prevented from leaving, and be detained 
as prisoners of war ; for the principle of self-preservation 
must justify belligerents in refusing to furrdsh each other with 
resources which increase their means of offence and defence.® 


^ See a list of such treaties down 
to 1890 in HaU, 4th ed., § 126, p. 407, 
n. 1. 

* See Gamer, i. § 40. 

® With regard to the 10,000 
Englishmen who were arrested in 
France by Napoleon at the outbreak 
of war with Ehgland in 1803, and 
kept as prisoners of war for many 
years, it must be home in mind 
that Napoleon did not claim a right 
to make prisoners of war such 
civilians as were at the outbreak of 
war on French soil. He justified 
bis act as one of reprisals, con- 
sidering that England had violated 
the Law of Nations by beginning 
hostilities with the capture of two 


French merchantmen in the Bay of 
Audieme without a formal declara- 
tion of war. See Alison, History of 
Europe, v. p. 277, and Fauchille, 
§ 1062. 

^ See Twiss, ii. § 50 ; Bivier, ii. 
p. 230 ; Liszt, § 67, A, 2 ; Holland, 
Letters upon War and, Neutrality, 
3rd ed. (1921), p. 46. 

® See Land Warfare, § 12. 

® See Land Warfare, § 13 ; the 
author’s introduction to Boxburgh, 
(The Prisoners of War Information 
Bureau (1915) ; Spiropulos,' op, cit,, 
pp. 62-102. The Italian War Begu- 
iations of 1938 authorise the in- 
ternment of enemy aliens who are 
capable of bearing arms or who are 


Pre- 
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Several States, on entering the World War, allowed 
enemy subjects on their territory to depart within a certain 
time.i For example, Great Britain permitted Germans to 
leave up to August 10, 1914.® On the other hand, Germany 
and Austria-Hungary prevented aU enemy subjects from 
departing at the outbreak of the war.® On the outbreak 
of the war with Germany on September 3, 1939, Great 
Britam allowed enemy aliens to depart up to September 9. 

However that may be, a belligerent need not allow ^ 
enemy subjects to remain on his territory, although this 
is frequently done.® During the World War almost all the 
belligerents allowed enemy subjects resident within their 
territory to remam, and indeed in some cases compelled 
them, or most of them, to do so.® 

In case a belligerent allows the continued residence of 
enemy subjects on his territory, he can, of course, impose 
conditions, such as an oath to abstain from all hostile acts, 
or a promise not to leave a certain region, and the like, 
Restrictions were imposed upon resident enemy aliens in 
almost all belligerent States during the World War.’ More- 
over, an enemy subject who is allowed to stay must not 
join the forces of his home State, or assist them in any way, 
if they occupy a part of the country in which he resides. 
If he does so, he is Hable to be punished for treason ® after 
their withdrawal. 


During the World War, many belligerents not only placed 


likely to take up activities dangerous 
to the State, The same Regulations 
lay down that the members of the 
Sacred College of Cardinals are exempt 
from this measure (Articles 284 and 
287). 

1 See Gamer, i. §§ 44-61 ; Spiro- 
pulos, op. oit, pp. 33-41. 

^ Statement issued by the Home 
Oj0&oe on August 5, 1914. See H. v. 
AUers [1916] 1 K.B. 616 (prosecu- 
tion of German Consul at Sunderland 
for assisting German subjects to 
return to Germany after the out- 
break of war, and acquittal). 

* Gamer, i. § 46 ; Satow in the 
Qrotitis Society, ii. (1917) p. 8. 

* See above, vol. i. § 324. 

* See Spiropulos, op. cit,, pp. 24-46. 

® See details in Gamer, i. §§ 44-61, 


and Held in Strupp, Wort., iii. pp. 
663-723. On the other hand, France 
expelled all Germans during the 
Franco-German* War in 1870; the 
former South African Republics ex- 
pelled most British subjects when war ^ 
broke out in 1899; Russia, durmg 
the Russo-Japanese War, expelled 
Japanese from her provinces in the 
Far East ; in May 1912, during the v 
Turco-Italian War, Turkey decreed > 
the expulsion of all Italians, cert^ r 
classes excepted ; and, during lie; ^ 
World War, German subjects 
of military age were expelled fi^oid 
Portugal and certain British colonie^^^l^ 

’ Gamer, ibid. 

® See above, vol. i. § 317, where 
case of £>e Jayer v. Attormy-<Sfen^:':^i 
for Natal [1907] A.O. 326 is discu«i^|| 
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all enemy aliens under strict supervision, but adopted a 
policy of general internment. Such aliens were looked 
upon as a peril to the State, and were themselves in danger 
from mob violence when national passions waxed hot. 

Thus Great Britain had in the early months of the war 
interned only about a third of the Germans and Austrians 
in the United Kingdom, although Orders were made under 
the Aliens Restriction Act, 1914,^ placing them under special 
restrictions. But when the torpedoing of the Lusitania, 
and the drowning of more than 1100 innocent men, women, 
and children so incensed public opinion that riots broke out 
all over the British Empire, and the lives of enemy subjects 
were in danger, most of them were either interned or 
repatriated.^ France ^ and Germany ^ also resorted to 
general internment, but the United States did not.® After 
the outbreak of the war with Germany in 1939, Great 
Britain, in view of the large number of refugees from 
oppression by the German Government, instituted special 
tribunals charged with the task of examining individual 
cases.® As the result, only a small number of German 
nationals were interned. As the war progressed, however, 
inoreasmgly wider classes of alien enemies were subjected 
to internment for mihtary reasons. 

§ 100a. Formerly the rule prevailed everywhere that an PzrsoTux 

1 4 & 5 Geo. V. c. 12. restrictions see Statutory Rules and 

® As to the various agreements Orders, 1939, No. 994 (amending the 
for the exhange and repatriation of Aliens Order, 1920). _ Terri- 

enemy subjects imfitted for military ’ Much confusion wiU be avoided in . 7 

service by age or sex or infirmity dealing with the British and American 
see Gamer, i. §§ 45, 53. decisions if it is realised that the 

® Garner, i. § 52. term ‘ alien enemy ’ is used in two 

* Garner, i. § 57. senses, the application of which 

^ Garner, i. § 61. The Final Act depends upon the purpose of the 
of the Conference of July 27, 1929, inquiry whether a given individual ^ • 
regarding wounded and sick and the is or is not an alien enemy : (i) Bo 
treatment of prisoners of war (see you wish to know whether he is 
below, § 125) adopted a vmu recom- liable to internment or to com- 
mending that an exhaustive study be pulsory military sendee, whether it 
made with a view to the conclusion of is forbidden to him to reside in a 
a convention regarding the condition particular area, etc. ? Then apply 
and protection of civilians of enemy the per&OTKil test and ascertain his 
nationality in the territory of a nationality, (ii) Bo you "roh to 
belligerent or in occupied territory ; know whether he may bring an 
(1931) Cmd. 3795. action in an English court, whether 

® As to the obligation of registra- he may validly contract, whether 
tion imposed upon alien enemies over you can deal with him without corn- 
sixteen years of age and as to other mitting the offence of ‘ trading with 
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So the question stood until the eve of the World War, 
when the German Government made it known that ‘ in 
view of the rule of English law ’ it would suspend ‘ the 
enforcement of any British demands against Germans ’ 
until reciprocity was granted.^ No arrangement was made ; 
Great Britain followed her earlier practice ^ ; and it is very 
doubtful whether alien enemies in many other belligerent 
States enjoyed greater procedural capacity than those in 
the United Kingdom.® In fact, the exceptions to the 
English rule were, or became, such, that the disability to 
sue attached practically to non-resident alien enemies alone, 
and not even to them in all cases. 

As Plaintiff , — In the first place, an enemy subject resident 
in an allied or neutral country,^ or having a licence,® is not 
debarred from suing ; and such a licence is implied, in the 
case of an enemy subject resident in the United Kingdom, 
from mere compliance with the obligatory registration 
order,® and is not lost through internment, in pursuance of 
general policy, as a civilian prisoner of war.'^ Secondly, an 
enemy subject, wherever resident, is permitted to appear 
in the Prize Court as a claimant whenever he beheves 
himself entitled to ' any protection, privilege, or relief under 
any of the Hague Conventions of 1907.’ ® And there are 


the literature there quoted ; Kohler 
in Z.7., V. (1911) pp. 384-393; 
Holland in the Law Quarterly JRevi&w, 
xxviii. (1912) pp. 94-98 ; Charteris 
in the Juridical Review t xxiii. (1911) 
pp. 307-323 ; Oppenheim, Die ZuJcunft 
des VdlkerrecJds (1911), pp. 30-32; 
Wehberg in RJ., 2nd ser., xv. (1913) 
pp. 197-224; Strupp in ZJ,, xxiii. 
(1913) pt. ii. pp. 118-136, and in 
Z.F., viii. (1914) pp. 67-66; West- 
lake, ii. pp. 83-86. 

1 See [1915] 1 K.B. at p. 879. 

^ See Porter v. Freudenherg [1915] 
1 K.B. 867, and McNair, Legal 
Effects of War (1920), pp. 26-68 ; and 
Roxburgh in Jourvid of Comparative 
Legislation^ 3rd ser., ii. pt. ii. (1920) 
pp. 269-283. 

® See a discussion of the practice 
of the United States of America, 
France, and Germany in Gamer, i. 
§§ 91-98. 

* This seems correct in view of 


In re Mary, Duchess of Sutherland 
(1915) 31 T.L.R. 394, and again 
(1921) 65 S.J. 513. For a case where 
the fact that two apparently neutral 
subjects carrying on business on 
neutral territory were partners in 
firms carrying on business in enemy 
and in enemy-occupied territory pre- 
vented them from stiing in a Scottish 
court during the World War see 
Van Uden v. Burrell [1916] S.G. 391 
(Scottish Court of Session). 

6 The Hoop (1799) 1 C. Rob. 196 
at p. 201. And see The Public 
Trustee v. Davidson (a Scottish case). 
Annual Digest, 1926-1926, Case No. 
349. 

® Princess Thum und Taxis v. 
Moffit [1916] 1 Ch. 58. 

’ Schaffenius v, Goldberg [1916] 
1 K.B. 284. 

8 The Mowe [1916] P. 1 at p. 16 ; 
in The Outenfels (1916) 1 B. and 
C.P.C. 102 ; the right to appear has 
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other exceptions.^ Even where an enemy subject does fall 
under a disability to sue during war, a right of action which 
has accrued to him before the war is not extinguished, but 
will revive with the return of peace ; and even if the Treaty 
of Peace does not so expressly provide,® the statutes of 


extended to any convention relating 
to the Suez Canal, or touching the 
special relations in which Egypt 
stands to the British Government; 
the Privy Council decision, [1916] 
2 A.C. 112, 2 B. and C.P.C. 36, does 
not touch this point, but there would 
appear to be no reason for limiting 
the right to claims under any par- 
ticular group of conventions. Note 
also TM Ophelia [1915] P. 129 ; 1 
B. and C.P.C. 210; [1916] 2 A.C. 
206 ; 2 B. and C.P.C. 160, where 
the substantial claimant was the 
German Government. 

1 See summaries in McNair, op, 
cit., at pp. 43-46 and 64-66. Thus a 
non-resident alien enemy could be 
joined as a nominal plaintiflE for the 
purpose of pleading {Bodriguez v. 
Speyer Bros. [1919] A.C. 69), and 
probably an enemy soldier or sailor 
who had been captured and made a 
prisoner of war could sue, on the 
authority of the old case of Maria 
V. Hall (1800) 2 B. and P. 236, on 
a contract for wages. The grant by 
the Crown of a ‘ licence to trade ’ 
legalises transactions within it and 
enables enemy subjects comprised 
within it to sue in an English court, 
either directly when resident here 
{Ueparicha v. Noble (1811) 13 East 
332), or apparently through an agent 
or trustee if resident in enemy 
territory {Kensington v. Inglis (1807) 
8 East 273) ; see also Keise v. Bdl 
(1811) 4 Taunt. 47, and Flindt v. 
Scott (1814) 6 Taimt. 674. On 
licences to trade generally see below, 
§ 217. It was stated in the second 
edition of this book, on the authority 
of Shepeler v. Durant (1864) 14 C.B. 
682, that if a defendant obtained an 
opportunity to plead, and if sub- 
sequently war broke out with the 
country of the plaintiff, the defendant 
may not plead that the plaintiff is 
prevented from suing ; but see now 
BMfdd V. Bechnitzer (1914), London 
newspaper, December 11, 1914. 
it was also stated, on the authority 


of Ex parte Boussmaker (1806) 13 Ves. 
71, that an alien enemy could prove 
for a debt in bankruptcy ; but this 
is no longer the law, unless he 
is relieved from his disability on 
other grounds ; Be Wilson (1916) 84 
L.J.K.B. 1893. It was also said, 
on the authority of Janson v. Drie- 
fontein Consolidated Mines Limited 
[1902] A.C. 484, that a defendant 
might waive the plea of an alien 
enemy. But it is probable that 
this would no longer be allowed. 
See the dictum of Bailhache J. in 
Bobinson da Go. v. Continental In- 
surance Co. [1916] 1 K.B. 166 at 
p. 169. 

The Supreme Court of the United 
States seems to have admitted a 
further exception in the case of the 
sum awarded in the judgment for the 
plaintiff alien enemy being handed 
over to the Custodian of Alien 
Property : Birge-Forbes Company v. 
Eeye : 261 U.S. 317 ; Annual Digest^ 
1919-1922, Case No. 284. In deliver- 
ing the Opinion of the Court, Mr. 
Justice Holmes said : ‘ There is 

nothing mysteriously noxious ... in 
a judgment for an alien enemy. 
Objection to it in these days goes 
only so far as it would give aid and 
comfort to the other side.’ 

2 By the Treaties of Peace at 
the end of the World War it is 
stipulated that ‘ all periods of pre- 
scription, or limitation of right of 
action . . . shall be treated, in so 
far as regards relations between 
enemies, as having been suspended, 
for the duration of the war. They 
shall begin to run again at earliest 
three months after the coming into 
force of the treaty.’ See Treaty of 
Peace witH Germany, Article 300. 
See Geiringer v. Swiss Bank Corpora- 
tion, OesterreicTiische Creditanstalt v. 
Geiringer^ [1940] 1 All E. B., 406, ftMr 
a decison declining to order an enemy 
alien, whose action had been sus- 
pended as a result of the outbre^^i 
the war, to deposit security for co^, ' 
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limitations probably do not ran against him during the 
war.^ 

As Defendant. — ^Moreover, an alien enemy, whether or not 
he can be plaintiff, can always be made defendant,® and by the 
Legal Proceedings against Enemies Act, 1915,® Parliament 
provided a special means for serving a writ on an alien enemy 
outside the jurisdiction in a certain class of proceedings. 

§ 101. Before the World War, following Bynkershoek,^ inter- 
most British and American writers and cases, and also^p“®’^y 
some French ® and German ® vmters, asserted the existence Trading, 
of a rule of International Law that all intercourse, and sul^wte 
especially trading, was ipso facto by the outbreak of war 
prohibited between the subjects of the belligerents, unless 
it was permitted under the custom of war (as, for instance, 
ransom bills), or was allowed under special licences,’ and that 
aU contracts concluded between the subjects of the belli- 
gerents before the outbreak of war became extinct or 
suspended. On the other hand, most German, French, and 
Italian writers denied the existence of such a rule, but 
asserted the existence of another, according to which 
belligerents were empowered to prohibit by special orders 
all trade between their own and enemy subjects. 

These assertions were remnants of the time when the 
distinction ® between International and Municipal Law was 



1 The point is not settled, for the 
obiter dicPum in De Wahl v. Braune 
(1866) 26 L.J. (N.S.) Ex. 343 is 
not decisive. Eor oases arising out 
of the World War the above- 
mentioned provision of the Treaties 
of Peace has received statutory- 
force. See also the American case 
of Hanger v. Abbot (1867) 6 Wall. 
632, and Gregory, TM Effect of 
IFar on the Operation of Staitutea 
of Limitation (1915). See also 
McNair, op. cit., pp. 60, 61, 71; 
In re Mary^ Duchess of Sutherland 
(1921) 66 S.J. 513 ; Findlay v. Graaff, 
Becueil des dicisions des Tribu- 
mux Arbiiraux Mixtes, iv. (1926) p. 
73 ; Le Marchant v. von Lowenclou, 
ibid., p. 17 ; Hyde, ii. § 612 ; Siplyah 
V, Davis (1923) 276 Pa. 495 ; Annual 
Digest, 1923-1924, Case No. 224 (an 
American case). 


2 Robinson dh Co. v. GorUinerM 
Insurance Go. [1916] 1 K.B. 156 ; 
McVeigh v. United hates, 11 Wall. 
259; Hyde, ii. § 612. 

® 6 Geo. V. c. 36 — a permanent 
statute. 

* Quaestionea Juris publici, i. c. 3 : 
‘ quamvis autem nulla specialis sit 
commerciorum prohibitio ipso tamen 
jure belli commercia esse vetita.* 

® Por instance, PiJlet, p. 74, and 
Mdrignhac, iii®. p. 107. ^ 

® Por instance, Geffcken in his 
note 4 to HejBfter, p. 265. 

See below, § 217. 

® See above, vol. i. § 20. But 
in spite of everything that speaks 
against it, Sir Samuel Evans, in The 
Panariellos (1916) 1 B. and C.P.O. 
195, again pronounced that it is a 
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not, or was not clearly, drawn. International Law, being, 
as a rule, a law for the conduct of States only, has nothing 
to do directly with the conduct of private individuals, and 
both assertions are, therefore, nowadays untenable. As 
the outbreak of war brings the peaceful relations between 
belligerents to an end, it is within the competence of every 
State to enact by its Municipal Law such rules as it pleases 
concerning intercourse, and especially trading, between its 
own and enemy subjects. 

And if we look at the Municipal Law of the several 
countries, as it stood before the World War, we find that 
it is to be divided into two groups. To the one group 
belonged those States — such as Austria-Hungary, Germany, 
Holland, and Italy — ^whose Governments were empowered 
by their Municipal Law to prohibit by special order all 
trading with enemy subjects at the outbreak of war. In 
these countries trade with enemy subjects was permitted 
to continue after the outbreak of war unless special pro- 
hibitive orders were issued. To the other group belonged 
those States — such as Great Britain, the United States of 
America, and France — whose Municipal Law declared trade 
and intercourse with enemy subjects ipso facto prohibited 
by the outbreak of war, but empowered the Governments 
to allow by special licence all or certain kinds of such trade. 
In Great Britain ^ and the United States of America it had 
been, since the end of the eighteenth century, an absolutely 


rule of International Law that ifpso 
facto by the outbreak of war aU 
trading with the enemy is pro- 
hibited (decision affirmed in 2 B. and 
C.P.C. 47). Different reasons for this 
prohibition of intercourse across the 
line of war have been given, which in- 
clude the abstract theory of individual 
hostility, the object of crippling the 
enemy’s commerce (per WiUes J. in 
Esposito V. Bowden (1867) 7 E. and 
B. at p. 779), and ‘ the danger and 
impossibility of permitting intimate 
intercourse between the subjects of 
enemy States ’ (Baty in Law Quarterly 
Meview, xxxi. (1916) at p. 49). 

1 See Porter Y.^Preudenherg [1916] 
1 K.B. 867, and besides the text- 
books quoted above at the commence- 


ment of § 97, Pennant, Chadwick, 
and Gregory in the Law Quarterly 
Review, xviii. (1902) pp. 289-296, xx. 
(1904) pp. 167-186, XXV. (1909) pp. 
297-316 ; Bentwich, TJie Law of 
Private Property in War (1907), pp. 
47-61 ; Phillipson, The Effect of War 
on Contracts (1909) ; Latifi, Effects 
of War on Property (1909), pp. 60- 
68; Markovitch, Les effets de la 
guerre sur les contrats entre par- 
ticuliera (1912) ; Schuster and Strupp 
in ZJ., xxiii. (1913) pt. ii. pp. 21, 
118; Scott in the Law Quarter^ 
Review, xxx. (1914) pp. 77-90, and 
xxxi. (1916) pp. 30-49; Baty in 
Law Quarterly Review, xxxi. (1916) 
p. 49 ; McNair, Legal Effects of W<»: 
.(1920), pp. 99-106. 
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settled^ rule of the Common Law that, certain cases 
excepted, all intercourse,® and especially trading, with alien 
enemies became ipso facto by the outbreak of war illegal, 
unless allowed by special licence. 

When the World War came, the belligerents by statute 
or decree supplemented or varied their Municipal Law 
relating to trading with the enemy. Thus Great Britain, 
in September 1914, passed the Trading with the Enemy 
Act, 1914,® forbidding (except under licence) all transactions 
during the war which were prohibited by Common Law, 
statute, or proclamation, and among them were all that 
would improve the financial or commercial position of a 
person trading or residing in an enemy country : e.g. 
paying debts to him, dealing in securities in which he was 
interested, handling goods destined for him or coming from 
him.,* or contracting with him.® By a decree of September 27, 


1 Whereas the Admiralty Court 
did at all times, the Common. Law- 
Courts did not during the eighteenth 
century hold trading with enemy 
subjects to be illegal, at any rate 
in so far as insurance of enemy 
vessels and goods against capture 
on the part of British cruisers was 
concerned ; see HenMe v. London 
Exchatige Assurance Co. (1749) 1 
Ves. 320; Planohe v. Fletcher (1779) 
1 Doug. 251 ; Lavabre v. Wilson 
(1779) 1 Doug. 284. It may be said 
that Gist V. Mason (1786) 1 T.R. 84, 
Potts V. Bdl (1800) 8 T.R. 548, and 
Furtado v. Rogers (1802) 3 Bos. and 
P. 191, mark the defeat of the lax 
■dews prevailing in the Common Law 
Courts on the subject of trading with 
the enemy; the prevalence of these 
views seems to have been largely due 
to Lord Mansfield, one of whose 
strong points as a judge in com- 
mercial causes was hjs flair for the 
business man’s point of view. 

* That a British subject who, 
after the outbreak of war, becomes 
naturalised in the enemy country 
commits an act of treason was 
decided in B. v. Lynch [1903] 1 K.B. 
444. See above, vol. i. § 306. For 
a case of naturalisation of an English 
woman by marrying an alien enemy 
in time of war see Fasbender v. 
AU.‘Gen. [1922] 1 Ch. 232, 2 Ch. 860. 


® 4 & 5 Geo. V. 0 . 87. See McNair, 
Legal Effects of War (1920), pp. 99- 
106. The British Trading -with the 
Enemy Acts passed during the World 
War seem to be permanent statutes 
(see McNair, op. cit.^ pp. 102-103). 
However that may be, it is reason- 
able to expect that in any future war 
British legislation would, at any 
rate at the beginning, proceed upon 
similar lines. 

* Trading with the enemy does 
not become legal by the fact that 
goods coming from the enemy 
country to Great Britain, or going 
from Great Britain to the enemy 
country, are sent to their destination 
through a neutral country (Moss v. 
Do7U)hoe (1916) 32 T.L.R. 343; The 
Jonge Pieter (1801) 4 C. Rob. 79). 
But if the goods have been bought 
by the subject of a neutral State 
bona fide by himself and are after- 
wards shipped through neutral terri- 
tory to the enemy, it is not a case 
of trading -with the enemy ; see The 
Samuel (1802) 4 0. Rob. 284 (n.). 

® It had long been the British 
rule that aU contracts entered into 
during a war -with alien enemies 
without a special licence are illegal, 
invalid, and can never be enforced; 
but, prior to the Trading with the 
Enemy Act, 1914, and the proclama- 
tion thereunder, two exceptions to it 
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1914,1 France, after a preamble reciting that, according to 
a well-established rule of International Law, war of itself 
prohibited aU commerce with the enemy, expressly forbade 
all trade with enemy subjects or persons residing in an 
enemy country, all contracts {tout ucts ou contvcit) with such 
persons, and the discharge for their benefit of obligations, 
pecuniary or otherwise, resulting from ‘ tout acte ou eontrat 
passe.’ 2 Germany, by an ordinance of September 30, 1914, 
prohibited all payments to persons resident in the British 
Empire, and the ban was extended later to persons 
resident in other enemy countries. But German law 
admitted trading with the enemy in so far as it was 
not expressly forbidden, and legislation in Germany against 
such trading seems to have been less rigorous than in 
Great Britain or France.® The United States, by the 
Trading with the Enemy Act of October 6, 1917,* pro- 
hibited all trading or contracting with persons resident or 
doing business in an enemy country, all payments to such 
persons, and all business or conomercial communication 
with them. 

On the outbreak of the war with Germany in 1939 a very 
comprehensive definition of trading with the enemy was laid 
down in the British Trading with the Enemy Act, 1939.* 
That definition included, in general, any person who ‘ has 
had any commercial, financial, or other intercourse or dealing 
with, or for the benefit « of, any enemy.’ ’ In particular it 
includes any person who : (1) has supplied any goods to 
or for the benefit of an enemy, or obtained any goods from 
an enemy, or traded in, or carried, any goods consigned to 
or from an enemy or destined for or coming from enemy 

‘ A.J., xii. (19Z8), Suppl., p. 27. 

® 2 & 3 Geo. VI. c. 89, ss. 1, 4, and 6* 

® Th.e result of the latter terux m 
that the notion of trading with tte 
enemy may now cover a conti^ct 
between two persons resident in 
Britain or a contract between a person 
resident in Great Britain and^oi^ 
resident in a neutral country. , 

As to the definition of the 
* enemy ’ see above, pp. 219-222. . ^ 


had been recognised : (1) where the 
contract was entered into in order 
to supply the needs of a British 
prisoner of war in France (Antoine 
V. Morshead (1815) 6 Taunt. 237); 
(2) where it was in order to supply 
an invading English army or the 
English fleet (The Madonna deUe 
Oracie (1802) 4 C. Rob. 196). 

^ Text in 42 Olunet (1915), p. 103. 

* See Gamer, i. §§ 162-163. 

* See Gamer, i. §§ 164-167. 
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territory ^ ; (2) has paid or transmitted any money, 

negotiable instrument or security for money to or for the 
benefit of an enemy or to a place in enemy territory ; (3) 
has performed any obligation to, or discharged any obliga- 
tion of, an enemy ; (4) has contravened the provisions of 
the Act concerning the transfer of negotiable instruments 
and choses in action by enemies ; (5) purchases enemy 


currency. 

§ 101a. A by-product of this prohibition of intercourse Effect of 
which International Law sanctions or, according to another 
view, itself enjoins, is the legal effect of war upon contracts tracts, 
between persons separated by the line of war. Within 
general limits which have not yet been clearly defined. 
International Law recognises the competence of each State 
to regulate this matter by its own Municipal Law. We 
are not now concerned with contracts between a British 
subject and an enemy subject both resident in Great Britain, 
for the latter is not an ‘ alien enemy ’ in the territorial 
sense ^ ; but our province is to determine the effect of war 
upon contracts between persons resident in Great Britain, 
of whatever nationality, and persons voluntarily resident 
or carrying on business on enemy territory, of whatever 
nationality they may be. The following is an attempt at a 
brief summary of the main principles which the English 
courts have evolved.^ 


(a) Contracts made and broken before the war , — ^Here a 


1 It is laid down in § 15 that 
‘ enemy territory ’ means any area 
which is under the sovereignty of, or 
in the occupation of, a Power with 
whom His Majesty is at war. Such 
territory, however, does not include 
an area occupied by Great Britain or 
a Power allied with her. 

^ See above, § 100a (note on ‘ AUen 
Enemy ’). 

® For details see Trotter, op. cif., 
Campbell, op. cit., McNair, op. cit, 
and in Law Quarte/rly Review^ 56 
(1940), pp. 173-207. As to the 
Municipal Law in other countries see 
Gamer, i. §§ 168-171 and 173-174, and 
the following : Hyde, ii. §§ 608-614 ; 
Audinet in E.G., xxviii. (1920) pp. 
289-358; Wertheimer, Das Vertrags- 


kriegsrecht des In- und Auslandea 
(1917) ; Signorel, Le statut des sujeta 
ennemis (1916) ; Ourti, Handelsverbot 
und Vermogen im Feindealand (1916) ; 
Eccard, Biem et inUrits frangais en 
AlUmagne et en Alsace-Lorraine pen- 
dard la guerre (1917) ; Scholz, Rri- 


Feirtdeslande (1919) ; Clunet in 46 
Glunet (1919), pp. 945-953 ; Isay, Die 
privaten Rechh und Interesaen im 
Friedensvertrage (3rd ed., 1923), §§ 103- 
157 ; Report oj fhe 37th Confererwe of 
the International Law Association 
(1932), pp. 89-121. See also a col- 
lective work entitled Der Wirtachaf^- 
hriegt in 5 parts (Great Britain, 
Russia, Japan, France, United States), 
ed. by Institut fiir Seeverkehr und 
Weltwirtschaft, Kiel (1917-1919). 
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right of action for breach had already accrued on the 
outbreak of war, and the enforceabihty of that right of 
action depends upon the rules concerning persona standi 
in judicio already discussed.^ As a general rule the alien 
enemy (in the territorial sense) cannot become a plaintiff 
in a British court during the war, but may be made a 
defendant ; when the war is over, his suspended right of 
action revives and may be enforced ; possibly, if not 
probably, the statutes of limitation are likewise suspended 
during the war.^ 

(6) Contracts made before, and remaining wholly or partly 
unperformed {executory) on, the outbreak of war , — ^Here the 
effect of war depends upon the nature of the contract. 

(i) Abrogation. In practice, since the performance or 
further performance of most of such contracts would involve 
the forbidden intercourse across the line of war, the com- 
monest effect is the abrogation of the contract, that is, its 
dissolution or discharge. The following contracts, among 
others, are regarded as being in this category : agency, ^ 
partnership,® affreightment^ (for instance, it would be 
illegal by English law for saa English ship to load or unload 
at an enemy port), sale of goods, marine iasurance, jBre 
insurance.® Moreover, even if the contract contains an 
express provision suspending during a war the execution 
of the contract and the intercourse between the parties, it is 
stiU liable to be treated as abrogated if its continued existence 
so as to operate once more after the conclusion of peace 


^ See above, § 100a. 

^ This is a fair inference from 
principle and from the partnership 
case cited in the following note. 
See also Maccwell v. Ghrilnhut (1914) 
31 T.L.R. 79, and Tingley v. Milller 
[1917] 2 Ch. 144. But see Ottoman 
Bank v. Jehara, L.R. [1927] 2 K.B. 
264 [1928] A.C. 269. 

® Hugh Stevenson and Sons v. 
A.~G.f1lr Gartonnojgen Industrie [1918] 
A.C. 239. The alien enemy partner’s 
share of the assets and the fruits 
which it earns during the war do not, 
however, belong to the British 
partner. And see the instructive 
American case Sutherland v. Mayer, 


271 U.S. 272 ; Annual Digest, 1925- 
1926, Case No. 334. 

4 Esj^osito V. Bowden (1867) 7 E. 
and B. 763 ; ArnhM Karherg dk Go. 
V. Blythe, Green, Jourdain dt Go. 
[1916] 1 K.B. at p. 505. 

® See Excess Insurance Company 
Ltd. V. Mathews, as reported in Anrmd 
Digest, 1927-1928, Case No. 366. As 
to the effects on contracts of a state 
of hostilities short of war see the 
E. R. Kelley case (decided by the 
United States-Mexioan Claims Coih’- 
mission). Annual Digest, 1929-1930^ 
Case No. 282 (in connection with t^e 
occupation of Vera Cruz by Ijbe 
United States). / ' 
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would be contrary to public policy by preserving to the 
enemy* a commercial benefit, although its enjoyment is 
postponed.^ 

(ii) Less than abrogation. It is not possible to segregate 
a class of contracts and to assert with regard to them that 
the effect of war upon them is suspension. But there are 
‘ certain contracts, particularly those which are really the 
concomitants of rights of property, which even so far as 
executory are not abrogated ’ ^ j and under which the 
exercise of their rights by alien enemies (in the territorial 
sense) are suspended during the war. Thus alien enemy 
shareholders (in the territorial sense) in an English company 
could not vote by proxy, ^ or receive dividends, or, it seems, 
transfer their shares. Upon a contract of tenancy a landlord 
resident in England was allowed to recover in an English 
court from his alien enemy tenant (in the territorial sense) 
rent which accrued due to him during the war^; hut 
without doubt the right of an alien enemy landlord (in the 
territorial sense) to recover rent from a tenant in England 
during the war would be suspended. So also in the case 
of a life-insurance policy the rights of an alien enemy are 
probably in suspense.® 

(c) Contracts which it is attempted to make during, and 
across the line of, war. — ^These are illegal, void, and un- 
enforceable, whether they are trading contracts or not.® 
In almost every case such an attempt would involve the 


^ Ertd Bieber Co. v. Bio Tinto 
Co. [1918] A.C. at p. 269 j In re 
Badische Go. [1921] 2 Oh. 331, con- 
taining an exhaustive discussion. 

* Per Lord Dunedin in Ertd Bieber 
Co. V, Bio Tinto Co. [1918] A.C. 
at p. 269. See also Hugh Stevenson 
da Sons V. A.-O. fUr Cartonnagen 
Industrie [1918] A.C. 239, where the 
alien enemy’s right to a share of the 
profits made by the English partner 
after the dissolution with the aid of 
the alien enemy’s share of the capital 
was suspended during the war ; and 
see Tin^ v. Muller [1917] 2 Ch. 144. 
See also ihe American case Neumond 
V. Farmers* Feed Co. of New York, 
Ann/ual Digest, 1926-1926, Case No. 
336. 


® Bobson V. Premier Oil Co. [1916] 
2 Ch. 124. 

* Halsey v. Lowenfdd [1916] 2 
K.B. 707. ' 

® Sdigman v. Eagle Insurance Co. 
[1917] 1 Ch. 619. For the American 
cases see Campbell, Law of War and 
Contract (1918), pp. 198-217. 

® Quaere, would such a contract be 
necessarily regarded as null and void 
by international tribunals or by the 
courts of another country ? A nega- 
tive answer is indicated by the cases 
Pampuri v. Tzonkoff (Italo-Bulgarian 
Mix^ Arbitral Tribunal), Annual 
Digest, 1925-1926, Case No. 360 ; and 
(semble) Second Bussian Insurance 
Company v. Miller, 268 TJ.S. 662 ; 
Annual Digest, 1923-1924, Case No. 
222 . 
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criminal ofience of ' trading with the enemy,’ or an attempt 
thereat. 

For the purposes of this section (§ 101a) enemy-occupied 
territory is in substantially the same position as enemy 
territory,^ and it is probable that the " line of war ’ is drawn 
round the enemy’s territory, so that an enemy subject 
resident in allied or neutral territory would not be regarded 
by an English court as an alien enemy for this purpose.^ 

The Treaties of Peace prescribed certain rules for applica- 
tion by most of the beUigerents in the World War ^ in order 
to determine the position of pre-war contracts, and these 
rules generally follow British practice. The governing 
principle was that such contracts were abrogated as from the 
date when trading between the parties became unlawful^; 
but this principle did not apply to leases, mortgages, and 
other important classes of contracts mentioned in the 
treaties.® 


^'Central India Mining Co, v. 
SociM Coloniale Anversoise (1919) 
36 T,L.R. 687. As to the effect of 
partial occupation of a country see 
Soc. Anon, Beige dee Mines v. Anglo- 
Bdgian Agency (1916) 2 Ch. 409 
(turning on the Proclamations). See 
also note to Hall, § 172. 

® In re Mary, Duchess of Suther- 
landi cited above in § lOOa (n.). 

* Article 299 (c) of the Treaty of 
Versailles excluded the United States 
of America, Brazil, and Japan from 
certain articles of that treaty. Sub- 
sequently the United States, who 
did not ratify that treaty, made a 
separate agreement with Germany by 
the Treaty of Berlin of August 25, 
1921. 

* ‘Except in respect of any debt 
or other pecuniary obligation arising 
out of any act done or money paid 
thereunder.’ See Article 299 of the 
Treaty of Versailles. 

* As to the practice of the Mixed 
Arbitral Tribunals see Teyssaire and 
Solere in Ii,I, (Paris), vii. (1931) 
pp. 629-664. See the following litera- 
ture for details as to the effect of the 
Peace Treaties on Contracts and 
Property ; Picciotto and Wort, Trecc^ 


of Peace with Germany, 1919 (Clauses 
affecting Mercantile Law) (1919); 
Fletcher Moulton in Journal of 
Comparative Legislation, 3rd ser., ii. 
(1920) pp. 64-76 ; Simonson, Private 
Property and Bights in Enemy Coun- 
tries (1921) ; Roxburgh in Law 
Quarterly Beview, xxxvii, (1921) pp. 
46-62 ; Scobell-Armstrong, War and 
Treaty Legislation (1922) ; Schuster 
in B,Y„ 1920-1921, pp. 167-189; 
Hays, Enemy Property in America 
(1923) ; Gidel et Barrault, Le traiU 
de paix avec VAUemagne du 28 juin 
et les inUrits privis (1921) ; Partsoh, 
Die Auflosung der VorJcnegsvertrdge 
nach Art. 299a des Vertrages von 
Versailles, Z I,, xxix. (1921) pp. 
296-328; Grimm, Die Einwirhang 
des Krieges auf internationale Liefe- 
rungsvertrdge (1922), and in Z,I., 
XXV. (1922-1923) pp. 35-61 ; Isay, 
Die privoiten Bechte und Interessen im 
FrMensvertrage (3rd ed., 1923) ,* 
Fuchs, Die Qrundsdtze des VersaiUer 
Vertrags iiber die Liquidation und 
BescJdagrwJme deutschen Verm/dgens 
im Auslande (1927). 

The English text of Article 299 of 
the Treaty of Versailles speaks of 
pre-war contracts as ‘ dissolved,’ and 
the French text uses the word 
‘ annul6s,’ which seems to be differ^ ; 
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§ 102. In former times belligerents could confiscate all Position 
private and public enemy property, immoveable or moveable, 
on each other’s territory at the outbreak of war, and also Proprtj 
enemy debts ; and the treaties ^ concluded between many Enemy 
States for the withdrawal of their subjects at the outbreak State, 
of war provided likewise for the unrestrained withdrawal 
of the private property of their subjects. Through the 
influence of such treaties, an international usage and practice 
grew up that belligerents should neither confiscate private 
enemy property on their territory nor annul debts due to 
enemy subjects. The last case ^ of confiscation of private 
property was that of 1793, at the outbreak of war between 
France and Great Britain. No case of confiscation occurred 
during the nineteenth century. However, it is controversial 
to what extent that practice has definitely crystallised into 
a customary rule of International Law prohibiting the con- 
fiscation of private enemy property on the territory of a 
belligerent and the annulment of debts due to enemy 
subjects.^ In any case, such a rule would not prevent a 


for dissolution suggests the time of 
the outbreak of war and annulment 
the time of the Treaty — see Partsch, 
0 ^. cit. 

As to shares and stocks in neutral 
corporations held by enemy subjects 
and corporations, and evidenced by 
certificates being in Great Britain on 
the outbreak of war, see the litiga- 
tion arising out of the shares of the 
United States Steel Corporation 
claimed by the British Custodian of 
Enemy Property, in A.J,, xix. (1926) 
pp. 369-374. 

1 See above, § 100 ; Moore, vii, 
§ 1196 ; Scott, Conferences, pp. 569- 
663 ; Turlington in A.J., xxii. (1928) 
pp. 270-291. 

* See, however, the action of the 
Confederate Government in the 
American Civil War, which can 
hardly be called an example of con- 
fiscation in international war; see 
Lawrence, § 172, and Halleck, i. p. 
689 (n.). 

® In the case of In re Ferdinand, 
Msar of Bulgana (1921) 1 Ch. 107, 
Lord Stemdale, M.R., at p. 126, 
stated his opinion that if the view, 
expressed in the previous editions of 


this work, as to the obsolescence of 
the right of confiscation be intended 
to extend to the Crown right to' seize 
the private property of enemy sub- 
jects on its territory in particular 
instances (as opposed to a general 
confiscation), then in his opinion it 
was incorrect. (In that case the Court 
of Appeal held that the common-law 
right of the British Crown to seize and 
forfeit the private property of enemy 
subjects on its territory still existed, 
though it was at any rate temporarily 
placed in abeyance by the incon- 
sistent machinery of the Trading with 
the Enemy Acts.) The point is dis- 
cussed at length in the arguments 
and judgments in that case, and by 
Farrer, counsel for the ex-Tsar, in Law 
Quarterly Review, xxxvii. (1921) pp. 
218-241 and 337-362. It appears that 
the ex-Tsar Ferdinand’s property went 
out of the frying-pan into the fire; 
that is, instead of being * forfeited ’ at 
common law, it was ‘ retained ’ under 
the Bulgarian Peace Treaty (see 
Mullins, op. cit.). In favour of the 
view that the right of confiscation is 
obsolete may be mentioned Lord 
Parker in The Roumanian [1916] 
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belligerent from seizing public enemy property on his 
territory, such as funds, ammunition, provisions, rolling 
stock of enemy State railways, and other valuables ; from 
preventing the withdrawal of private enemy property which 
may be made use of by the enemy ^ for military operations, 
such as arms and munitions ; from seizing and using rolling 
stock belonging to private enemy railway companies, and 
other means of transporting persons or goods, and appliances 
for the transmission of news, although they are private 
enemy property, provided all these articles are restored, 
and indemnities are paid for them, after the conclusion of 
peace ^ ; or from suspending the payment of debts due to 
enemy subjects till after the conclusion of peace in order to 
prevent the increase of the resources of the enemy. 

The rule that private property on land is not liable to 
confiscation guided the pohcy of the belligerents in the 
early stages of the World War. Thus the British Tradiug 
with the Enemy (Amendment) Act, 1914,^ created a custodian 


1 A.C. at p. 135, 1 B. and C.P.C. at 
p. 646 ; and in the Daimler Case 
[1916] 2 A.C. at p. 347 ; Lord Einlay 
and Lord Haldane in Hugh Stevemon 
d! Sona^ Case [1918] A.O. at p. 245 
and p. 247, and Lord Birkenhead in 
Fried. Krv/pps v. Orconera Iron Ore Go. 
(1919) 88 L.J. (Ch.) at p. 309 ; (semble) 
Lieben'a Estate y. Custodian of Enemy 
Property (a South African case), 
Annual Digest, 1925-1926, Case No. 
344; an obit&r dictum in a Scottish 
case. Public Trustee v. Davidson, ibid.. 
Case No. 346 ; Hyde, ii. §§ 621-623 ; 
Bouv4 in A.8. Proceedings, 1926, pp. 
14-25 ; and Borchard in A J., xviii. 
(1924) pp. 623-532, and xxii. (1928) 
pp. 636-641, In favour of the right of 
confiscation see the arguments and 
judgments in the Ex-Tsar Ferdinand* s 
Case, and Hall, § 144 ; Mullins in 
Grotius Society, viii. (1923) pp. 89-106 ; 
Eisoher Williams, Chapters on Current 
International Law and the League of 
Nations (1929), pp. 188-208. English 
law does not recognise the process 
of the obsolescence of a rule of law ; 
actual repeal by statute is necessary. 
As to the United States, see Report to 
the Senate on the Settlement of Wa«r 
Claims Bin of 1928 : Sen. Boc., 70th 
Congress, 1st Session, Report No. 273. 


Eor the view of the German Reichs- 
gericht see M. v. Aktieselskabet, 
Annual Digest, 1933-1934, Case No. 
217. The Italian War Regulations 
of 1938 provide that private enemy 
property may be requisitioned against 
payment of compensation or put 
under a regime of compulsory se- 
questration and administration 
(Articles 294 and 296). 


1 The reciprocal indulgence granted 
to enemy merchantmen in Russian 
and Japanese ports at the outbreak 
of the war in 1904, to leave un- 
molested within a certain time, ^ras 
conditional upon there being no 
contraband in the cargoes. See 
Lawrence, War, p. 62. 


2 As the seizure of all these articles 
is, according to Article 53 of the Ha^e 
Regulations, permissible in occupied 
enemy country, provided they are re- 
stored and indemnities paid after the 
conclusion of peace, seizure must like- 
wise — sunder the same conditions— be 
permissible in case these articles are on 
the territory of a belligerent. As re- 
gards rolling stock belonging to private 
enemy railway companies seeNowaclfi» , : 
Die Eiseribahnen im (1906), |j^^. ; 


» 6 Geo. V. 0 . 12. 
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of enemy property whose general duty it was to receive 
dividends ^ and other sums which became payable to 
enemies, invest them, and hold them (subject to the payment 
of debts in certain oases) until the end of the war. But the 
desire to eliminate the financial and commercial influence 
of the enemy, and other motives, presently led in most 
States to exceptional war measures against the businesses 
and property of enemies, which, though not confiscation, 
inflicted great loss and injury. Sometimes these measures 
stopped short of divesting the enemy ownership of the 
property ; but in other cases the businesses or property 
were liquidated, and were represented at the close of 
hostilities by nothing else than the proceeds of their realisa- 
tion, often enough out of all proportion to their value.^ 
In the Trading with the Enemy Act, 1939,® provision wasi 
made for the appointment of custodians of enemy property 
m order to prevent the payment of money to enemies and 
to preserve enemy property in contemplation of arrange- 
ments to be made at the conclusion of peace. 

The readjustment of rights of private property on land 
was provided for by the Treaties of Peace. The general 
principles underlying their complicated arrangements were 
that the validity of all completed war measures was re- 
ciprocally confirmed ; but that wMle uncompleted liquida- 
tions on the territories of the Central Powers were to be 


discontinued, and the subjects of the victorious Powers 
were to receive compensation for the loss or damage inflicted 
on their property by the emergency war measures, the 
property of subjects ^ of the vanquished Powers on the 


^ Aramayo Franclce Mines v. Public 
Trustee [1922] 2 A.C. 406. 

2 For details see Garner, i. §§ 62-79, 
and McNair, Legal Effects of War 
(1920). 

® § 7. By virtue of paragraph 6 
of the Trading with the Enemy 
(Custodian) Order, 1939, companies 
incorporated in the United Kingdom 
or having a share transfer or registra- 
tion office there were put under a duty 
to communicate to the Custodian of 
Enemy Property aU , shares, de- 
bentures, and other securities held by 
or for the benefit of the enemy. By 


the same Order the Board of Trade 
were empowered to vest in the 
Custodian enemy property or the 
right to transfer enemy property. 

* For the interpretation of the 
term ‘ German national ’ in Article 
297 of the Treaty of Versailles and the 
corresponding term in the Austrian 
Peace Treaty and the ensuing Treaty 
of Peace Order in Council, 1919, see 
Stoech V. Public Trustee [1921] 2 Ch, 
67 ; In re G’harrib&rlain^s Settlement 
[1921] 2 Ch. 633 ; Pasbender v. A.G. 
[1922] 1 Ch. 232, 2 Ch. 850 ; Both^ 
seUWs Case [1923] 2 Ch. 642 ; Kramer 
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territories of the Allied and Associated Powers might be 
retained and liquidated, and the owner was to look for 
compensation to his own State. The proceeds of the 
realisation of such property were not to be handed over to 
him, or to his State, but were to be credited to his State 
as a payment on account of the sums payable by it under 
the treaties.^ Between some States, Great Britain and 
Germany for example, clearing offices were established for 
the collection and payment of pre-war debts,® and Mixed 
Arbitral Tribunals were constituted for the purpose of 
decidiag questions relating to debts, contracts, property, 
rights, and interests, and certain other matters arising under 
the Treaties of Peace.® 


T. A. G. [1923] A.C. 628 ; Baron 
Reitzea de Marienwert^s Case [1924] 
2 Ch. 282 ; Hahn v. Public Trustee 
[1925] 1 Ch. 715 ; Pauly v. Custodian 
of Enemy Property (decided by the 
Supreme Court of South Africa), 
Annual Digest, 1919-1922, Case No. 
157 ; Leo W, M. Baumfelder v. 
Secretary of State for Canada : Canada 
Law Reports [1927] Exch. 86; An- 
nual Digest, 1927-1928, Case No. 372, 
and a number of decisions of the 
Anglo-German Mixed Arbitral Tri- 
bunal. As to the nationality of cor- 
porations under the Treaty of Ver- 
sailles see jB.r., 1922-1923, pp. 
186-188. 

^ For example. Articles 297-298 of 
the Treaty of Versailles. 

® Ibid., Article 296 ; Charteris, 
Constitution and Organisation of the 
Clearing Office (Enemy Debts), in 
Journal of Comparative Legislation, 
3rd ser., iii. (1921) pp. 31-39. See 
also the Reports of the Controller of 
the Clearing Ojfice (Germany) and the 
Administrator of German, Austrian, 
Hunprian, and Bulgarian Property, 
published by H.M. Stationery Oface, 
particularly the Reports of the Legal 
Adviser contained in the Appendices 
of these documents, where a summary 
of the principal decisions of the Mixed 
Arbitral Tribunals will be found. On 
July 26, 1932, an agreement was con- 
cluded between Great Britain and 
Germany for the provisional dissolu- 
tion of the Mixed Arbitral Tribunal, 
Previously, Great Britain, in order to 
alleviate hardships, released large 


parts of certain specified categories of 
liquidated German property on the re- 
commendation of a committee under 
the chairmanship of Lord Blanes- 
burgh specially set up for that pur- 
pose. See Cmd. 2046 [1924] ; Weiser 
in Z.I., xlii. (1930) pp. 208-230. In 
December 1929 the British and 
German Governments concluded an 
agreement providing for the release 
of German property not liquidated or 
finally disposed of at the date of the 
Agreement ; Treaty Series, No. 21 
[1930]. See also the United States 
Settlement of War Claims Act of 
1928, providing for the return to 
German owners of all property held 
by the Alien Property cSistodian, and 
for submission to an arbitrator of 
the claims of the German owners of 
merchant-vessels and patents requi- 
sitioned by the United States during 
the war. See A.J., xxii. (1928), 
Suppl., p. 40, and Borchard, ibid,, 
pp. 373-379. 

* As to the Mixed Arbitral Tri- 
bunals see Zitehnann in ZJ., xxiT. 
(1921) pp. 248-262; Ruz6 in BL, 
(1922), 3rd ser., iii. pp, 22-66 ; 
Strupp in A.J., xvii. (19fe) pp. 661- 
690; B.T., 1931, pp. 135-142. As to 
the American-German Mixed CSlainis 
Commission see Borchard in A.J,, 
xxi. (1927) pp. 472-480. And as to 
the Austrian and Hungarian Debt 
Claims see Borchard, ibid., xxii. (1928) 
pp. 142-146. As to the An^r 
Turkish Mixed Arbitral Tribunal see 
HiU in Juridical Review, Septembe,^^ 
47 (1935), pp. 241-252 ; as to 1^0 
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Enemy property found by a belligerent on one of bis own 
merchantmen does not- enjoy any immunity from confisoa- 
tion, since enemy private property at sea,^ unlike private 
property on land, is Kable to capture everywhere except on 
a neutral vessel. Accordingly, during the World War, 

British Prize Courts in several eases condemned enemy 
goods on British merchantmen, whether seized before or 
after they had been landed in British ports.^ 

Further, enemy goods discharged before the outbreak of 
war into a bonded warehouse in a British port, and found 
in bond at the outbreak of war, are still considered by 
British practice as sea-borne.® 

§ 102a. In former times International Law empowered Efiect of 
States when war was impending, or at its outbreak, to lay 
an embargo upon all enemy merchantmen in their harboms War on 
ia order to confiscate them.* Further, enemy merchantmen 


Turkish-Greek Tribunal see Boeg in 
Nordish T.A,, 8 (1937), pp. 3-18. See 
also Scbatzel, Das deutsch-franzdsische 
gemiscMe Schiedsgericht (1930); tbe 
same, Die gemischten Schiedsgerichte 
der Friedensvertrdge in Jahrbuch des 
offerUlichen Bechts, xviii. (1930) pp. 
378-455 ; Blubdorn in Hague Becueil, 
1932 (iii.), pp. 141-239 ; Hart, The 
Mixed Arbitral Tribunals (a lecture, 
1932) ; Schmid and Schmitz in 
Z.O.F., ii. (1931) pp. 17-85. 

For reports of decisions see Becueil 
des decisions des Tribunaux Arbi- 
traux Mixtes : JSntscheidungen der 
gemischten Schiedsgerichte (Lowen- 
feld, Magnus, Wolff). 

For summaries of the decisions see 
Scobell-Armstrong, War and Treaty 
Legislation (1921), Suppl. vi. ; Journal 
of Comparative Legislation, iv. (1922) 
p. 255; V. (1923) p. 17; vi. (1924) 
p. 301 ; viii. (1926) p. Ill ; the Keports 
of the Controller of the Clearing Office ; 
the successive issues of the Annual 
Digest of Public International Law 
Cases; and see preceding note. 

See also, as to the effect of the 
Peace Treaties upon enemy property, 
the literature quoted in note to § 101a. 

^ In 1905, during the Russo- 
Japanese War, a Russian vessel, the 
Thalia (see Takahashi, pp, 605-620 ; 
Hurst, ii. p. 116), was seized while 
undergoing repairs on a Japanese 


shipyard, and condemned as an enemy 
vessel, although, being on land beside 
a dock, she was not at sea. This was 
prior to Hague Convention VI., which 
forbade confiscation of enemy mer- 
chantmen in harbour at the outbreak 
of war. (See below, § 102a.) 

2 The Miramichi [1914] P. 71 ; 1 B. 
and C.P.C. 137 ; The ten hales of silk 
at P(yrt Said (1916) 2 B. and C.P.C. 
247 ; The Dandolo (1916) 2 B. and 
C.P.C. 339 ; The Roumanian [1914] 
P. 26; 1 B. and C.P.C. 75, 636; 
[1916] 1 A.C. 124 ; see Hudson in 
AJ,, xvi. (1922) pp. 376-390, and 
Herzog in A,J., xviii. (1924) at p. 486 
(n. 16). On the meaning of the term 
‘ port ’ see Baty in the Law Quarterly 
Review, xxxiv. (1918) pp. 420-427, 
who denies that quays and dry docks , 
are part of a port. And it matters 
not whether enemy cargo itself is 
concerned, or the proceeds of its sale 
after it had been sold in a British 
port on account of its perishable 
character. The Clenroy [1918] P. 82 ; 

3 B. and C.P.C. 161 ; The Achittes 
[1919] P. 340 ; 3 B. and C.P.C. 632. 

3 The Eden Hall (1916) 2 B. and 
C.P.C. 84. 

^ Lindo V. Rodney (1781) 2 Doug. 
612 (n.). See Hyde, ii. §§ 763-766 ; 
Higgins in B.F,, 1922-1923, pp. 66- 
78 ; Colombos, Law of Prize (1926), 
§§ 106-123. 
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at sea could at the outbreak of war be captured and confis- 
cated, although they did not even know of the outbreak of 
war. As regards enemy merchantmen in the harbours of 
the belligerents, it became, from 1854, during the Crimean 
War, a usage followed by some countries that no embargo i 
should be laid on them for the purpose of confiscating them 
and that a reasonable time, so-called days of grace, should 
be granted them to depart unmolested ; but no rule was 
in existence until the Second Hague Conference of 1907, 
which produced a Convention (VI.) ' relative to the Status 
of Enemy Merchant-ships at the Outbreak of Hostilities.’ 2 

The Convention VI. distinguished between vessels in the 
harbours of the belligerents and vessels on the sea. 

(a) Vessels in harbour : — 

Article 1 of the Convention enacted that, in case an enemy 
merchant-ship is at the beginning of the war in the port of 
a belligerent, or, having left its last port of departure before 
the commencement of the war, enters a beUigerent port in 
ignorance of its outbreak, it is desirable that she should be 
allowed freely to depart, either immediately or after a 
reasonable number of days of grace, and, after being fur- 
nished with a pass, to proceed direct to her port of destina- 
tion, or to any other port indicated. 

The usage, followed by some countries, that enemy 
merchantmen in the harbours of the belligerents at the 
outbreak of war might not be confiscated, was made a 
binding rule upon the parties by Article 2. 


(6) Vessels on the sea : — 


Enemy merchant-ships which left their last port of 
departure before the outbreak of war, and while still ignorant 
of the outbreak of war are met at sea {en mer) by cruisers of 


^ See above, § 40. See Littlejohn 
df Co, V. United States (270 U.S. 215 ; 
AnnuaZ Digest, 1925-1926, Case Ho. 
369), where the Supreme Court held 
that, m the absence of a treaty, a 
State is entitled to take * possession 
and title * of such ships * without 
violating any uniform or commonly 
accepted rule of International Law.’ 

* See L6monon, pp. 647-661 ; 


Higgins, pp. 300-307; Nippold, ii. 
pp. 146-163 ; Scott, ConfereTices, pp. 
666-568 ; Dupuis, Guerre, Nos. 74- 
81 ; Scott in A J,, ii. (1908) pp. 260- ^ 

269; Wehberg, pp. 194-200. See ^ 
also Higgins in B,J,, 1922-1923, ppv v f 
65-78; Verzijl, §§ 346-347; Garaw,. A ’ 
Prize Law, Nos. 191-234; Papjpen- ; ^ 
heimer. Die Behandlung der feM 
lichen Kcmffahrteischiffe hei 
der Feindsdigkeiten (1916). ' ■ 
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the belligerents, may, according to Article 3, be captured ; 
they may not, however, be confiscated. 

During the World War many parties to this Convention 
failed to observe it, and accordingly Great Britain, regarding 
reciprocity and a high degree of uniformity of practice as 
essential to its continuance, gave notice in 1925 to the 
Netherlands Government, in pursuance of Article 10, of the 
denunciation of the whole Convention (VI.). Accordingly, 
in the future, the law administered in a British Prize Court 
will be the law which was in operation before the ratification 
of Hague Convention VI. ; namely, that enemy merchant- 
ships in British ports on the outbreak of war, or encountered at 
sea even while still ignorant of the outbreak of war, are liable 
to capture and to condemnation as prize. It is improbable 
that the practice already mentioned of giving days of grace to 
enemy merchant-ships in port which was initiated during the 
Crimean War wiU continue to grow and harden into law ^ ; at 
present, at any rate, it is not a rule of International Law.^ In 
the period between 1914 and 1918, and in the subsequent 
years, a considerable number of cases bearing on Convention 
No. VI. were decided by the courts of various countries.^ 

§ 1026, At present no convention regulates the status of Effect of 
civil aircraft which happen to be on enemy territory upon 
the outbreak of war ; nor can it be said that any customary Wampon 
rule exists. The proposed Air Warfare Rules of 1923 pro- 
vide (Article 52) that ‘ enemy private aircraft are liable to 
capture in all circumstances.’ The analogy of maritime war- 
fare indicates confiscation,^ unless days of grace are given. 

^ See below, § 188. may be found on the outbreak of 

* The Blonde [1921] P. at p. 161 ; war should be at liberty to confiscate 
[1922] 1 A.C. at p. 326. It is believed them ; having regard to the ready 
that the anticipatory embargo, re- adaptation of civil aircraft for mili- 
ferred to above, § 40, may be regarded tary purposes, it is unreasonable to 
as obsolete, even when Hague Con- expect that a belligerent will do 
vention VI. does not apply. See the anything else : Air, pp. 372-376. It 
condemnation by Sir Travers Twiss is not clear how far the subject is 
cited in HaU, § 122 ; Higgins in B. F., covered by the Prize Act, 1939 (see 
1922-1923, at pp. 66-66 ; HaU, § 148. below, p. 732), which makes Prize Law 

’ These cases were duly noted in the applicable to aircraft. According to 
previous edition of this work. See also the Italian War Regulations of 1938 
TAcRa<£>rt[1933]P. 22; [1934] A.C. 91. private enemy aircraft which at the 

^ See above, § 102a. Spaight ad- beginning of the war is in Italian 
vances cogent arguments in support territory must not be confiscated. It 
of the view that , the belligerent in may be retained and requisitioned for 
whose territory enemy civil aircraft the duration of the war (Article 242), 
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CHAPTER III 
WARFARE ON LAND 
I 

OF LAND WAEFABE IN GENBEAL 

Vattel, iu. §§ 136-138— Hall, §§ 184-185— PhiUimore, ill. § 94— Taylor, § 469 
—Wheaton, § 342— Bluntsohli, §§ 634-635— Heffter, § 126— Lueder in 
Holtzendorff, iv. pp. 388-389 — Gareis, § 84 — ^Pauchille, §§ 1078-1079— 
Pradier-Pod4r6, vi. Nos. 2734-2741 — Longuet, § 41 — ^KUet, pp. 86-89— 
Kriegabrauch, p. 9 — Land Warfare, § 39 — Holland, War, Nos. 1-16 — Butler 
and Maoooby, The Development of International Law (1928), pp. 124-142. 

§ 103. The purpose of war, namely, the overpowering of 
the enemy, is served in land warfare through two aims^ 
— ^first, defeat of the enemy armed forces on land, and, 
secondly, occupation and administration of the enemy terri- 
tory. The chief means by which belligerents try to realise 
those aims, and which are always decisive, ^ are the different 
sorts of force applied against enemy persons. But besides 
such violence against enemy persons, there are other means 
which are far from being unimportant, although they play 
a secondary part only. Such means are : appropriation, 
utilisation, and destruction of enemy property ; siege ; 
bombardment ; assault ; espionage ; utilisation of treason ; 
ruses. 

§ 104. But — ^to use the words of Article 22 of the Hague 
Regulations — ‘ the belligerents have not an unlimited right 
as to the means they adopt for injuring the enemy.’ The 
principles of chivalry and of humanity have been at work, 
for many hundreds of years to create these restrictions, and 
their work is not yet at an end.^ 

1 Aims of land warfare must not the economic weapon in the W(»ld 
be confounded with ends of war; War must not be overlooked. 
see above, § 66. Spaight, Commerce, pp. 1-21, 73-87. 

* But the cumulative effects of * See, however, above, § 67. 
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§ 106. In a sense, all means of warfare are directed Objects 
against one object only — ^namely, the enemy State, which ^ 
is to be overpowered by all legitimate means. Apart from Warfare, 
this, the means of land warfare are directed against several 
objects.^ Such objects are chiefly the members of the armed 
forces of the enemy, but likewise, although in a lesser degree, 
other enemy persons ; further, private and public property, 
fortresses, and roads. 

§ 106. Land warfare must be distinguished from sea war- Land 
fare chiefly for two reasons. First, their circumstances and 
conditions differ widely, and, therefore, their means anddisrfno- 
practices also differ. Secondly, the law-making conventions 
which deal with warfare rarely deal with land and sea war- 
fare at the same time, but generally treat them separately. 

Thus, whereas some conventions deal exclusively with 
warfare on sea, the Hague Regulations (Convention IV.) 
deal exclusively with warfare on land.® 


II 

VIOLENCE AGAINST ENEMY PERSONS 

Giotiiis, iii. o. 4 and o. 11— Vattd, iu. §§ 139-159— Hall, §§ 128, 129, 186— 
Westlake, ii. pp. 76-83 — ^Lawrence, §§ 161, 163, 166-169 — Maine, pp. 123- 
148 — Manning, pp. 196-206 — ^Phillimore, iii. §§ 94-96 — ^Halleck, ii. pp. 14- 
26— Moore, vii. §§ 1111, 1119, 1122, 1124— Hershey, Nos. 376-380— Taylor, 
§§ 477-480— Walker, § 50— Wheaton, §§ 343-346— BluntschJi, §§ 667-663— 
Heffter, § 126 — ^Lueder in EoltzeTidorff, iv. pp. 390-394 — Gareis, § 86 — 
Kluber, § 244 — ^Liszt, § 59 — G. T. Martens, ii. § 272 — ^UUmann, § 176 — 
Fauchille, §§ 1077 (2), 1077 (3), 1081-1084, 1090, 1141, 1142— Despagnet, 
Nos. 626-527 — ^M6rignhac, iii®. pp. 240-270 — ^Pradier-I’od&r^, vi. Nos. 
2742-2768 — Rivier, ii. pp. 260-266 — ^Nys,iii. pp. 144-148 — Calvo, iv. §§ 2098- 
2105— Fiore, iii. Nos. 1317-1320, 1342-1348, and Code, Nos. 1481-1488— 
Martens, ii. § 110 — ^Longuet, §§ 42-49 — ^Fillet, pp. 86-95 — ^Kohler, §§ 81-83 
— Suarez, §§ 363, 364, 371, 374 — Gemma, pp. 291-309, 316-319 — ^Bolin, 
§§ 281-294 — ^M4rignhao-L6monon, i. pp. 143-172 — ^Hyde, ii. §§ 666, 660- 
664 — Spaight, Land, pp. 73-166 — Spaight, Air, pp. 161-194 — ^HoDand, 
War, pp. 70-76, and Lectures, pp. 286-328 — Keith’s Wheaton, pp. 746-766— 


^ See Oppenheim, Die Ohjekte des §§ 214a-214/. And as to the relation 
Verbrechens (1894), pp. 64-146, where of the law governing that warfare to 
the relation of human actions to their the law of land and sea warfare 
objects is fuUy discussed. respectively see Spaight, Air, pp. 

* As to aerial warfare see below, 31-39. 
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Zom, pp. 127-161 — ^Bordwell, pp. 278-283 — ^Meurer, ii. §§ 30-31—^7^5. 
brmch, pp. 9-11— Land Warfare, §§ 39-53 — Gamer, i. §§ 175-190— Balladore 
Pallieri, pp. 189-202 — Schultze in Z./., xxvii. (1918) pp. 1-39. 

On § 107. As war is a contention between States for the 

in general P^P<^se of overpowering each, other, violence consisting of 
against different sorts of force applied against enemy persons is 
the chief and decisive means of warfare. These different 
measures of force are used against both combatants and 
non-combatants, but with discrimination and differentiation. 
The purpose of the application of violence against com- 
batants is their disablement so that they can no longer take 
part in the fighting ; and this purpose may be realised 
through killing or wounding them, or making them prisoners. 
But to non-combatant members of armed forces, private 
enemy persons showing no hostile conduct, and officials in 
important positions, only minor means of force may as a 
rule be applied, since they do not take part in the armed 
contention of the belligerents. 

Killing § 108. Every combatant may be killed or wounded, 
Wound- whether a private soldier or an officer, or even the monarch 
Com ^ or a member of his family. Some writers ^ assert that it is 
batants. ^ usage of warfare not to aim at a sovereign or a member 
of his family. Be that as it may, there is in strict law ^ no 
rule preventing the killing and wounding of such illustrious 
persons. But combatants may only be killed or wounded 
if they are able and willing to fight or to resist capture. 
Therefore, combatants disabled by sickness or wounds may 
not be kOled. Further, such combatants as lay down their 
arms and surrender, or do not resist being made prisoners, 
may neither be killed nor wounded, but must be given 
quarter. These rules are universally recognised, and are - 
now expressly enacted by Article 23 (c) of the Hague Eegu- 
lations, although the fury of battle frequently makes indi- 
vidual fighters ® forget and neglect them. 

^ SeeKliiber, § 246 ; G.F. Martens, and who said that the defenders 
ii. § 278 ,* He^er, § 126. were within their right, ought tp 

® Vattel, iii. § 169. The example settle the point, 
of Charles XII. of Sweden (quoted ® See Baty, International Lam in 
by Vattel), who was intentionaUy South Africa (1900), pp. 84-85, a|;| , ; 

fiised at by the defenders of the the many charges made by beDigfi^ 
fortress of Thom, besieged by him, ents in the World War against 
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§ 109. However, the rule that quarter must be given has Refusal of 
exceptions. Although it has of late been a customary rule 
of International Law, and although the Hague Regulations 
now expressly stipulate by Article 23 (d) that belligerents 
are prohibited from declaring that no quarter will be given, 
quarter may nevertheless be refused, firstly, to members of 
a force who continue to fire after having hoisted the white 
flag as a sign of surrender, and, secondly, by way of reprisal ^ 
in kind for refusal of quarter by the other side.^ The former 
rules that quarter could be refused to the garrison of a 
fortress carried by assault, to the defenders of an unfortified 
place against an attack of artillery, and to a weak garrison 
which obstinately and uselessly persevered in defending a 
fortified place against overwhelming enemy forces, are now 
obsolete. 

§ 110. As already mentioned. Article 22 of the Hague Lawful 
Regulations stipulates expressly that the right of belliger- 
ents to adopt means of injuring the enemy is not unlimited. Mea^ of 
Some means are expressly prohibited by treaties ; others 
are condemned by custom,^ But apart from those expressly Wo^d- 
prohibited by treaties or by custom, all means of ki ll in g ba^ts. 
and wounding that exist, or may be invented, are lawful. 

And it matters not whether the means used are directed 
against single individuals, as are swords and rifles, or against 

adversaries. In The Llandovery Castle prisoners in cases where the safety 
{Annual Digest, 1923-1924, Case No. of the capturing force was vitally 
235) the German Reichsgericht held, imperilled by their continued presence 
in the course of the so-called Leipzig has survived to this day, particularly 
Trials, that the killing of enemies in view of the Hague Regulations, 
contrary to Article 23 (c) or, in Articles 4 to 20 and 23 (d), and of the 
similar circumstances, at sea, consti- fact that these Regulations are ex- 
tutes an offence against International pressly declared to have been framed 
Law in regard to which the defence of in the light of military necessities ; 
superior orders affords no justifica- see above, § 69 (n.). See also Hyde, 
tion. See below, § 253, ii. § 664 ; Eauchille, § 1120 ; Rolin, 

^ See Pradier-Fod^rd, vii. Nos. § 300 ; Land Warfare, § SO see, 

2800-2801, who opposes this principle, however, Payrat, Le prisonnier de 
but discusses the subject in a very guerre (1910), pp. 191-220; Hall, 
detailed way ; and Spaight, Land, § 129. In such circumstances, pri- 
p. 89* And see, on the recent prohibi- soners, having been disarmed, should 
tion of reprisals against prisoners of be released. 

• war, § 126 below. ® For a valuable discussion of 

* It is not believed that the rule numerous modern devices used or 
which,i according to the author (see foreshadowed in the World War see 
3rd ^tion) and some other writers, a chapter entitled ‘ Special Ammum- 
permitted the denial of quarter to tion ’ in Spaight, Air, pp. 161-194. 
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large bodies of mdividuals, as are, for instance, shrapnel 
Gatlings, and mines. On the other hand, aU means are 
unlawful that needlessly aggravate the sufferings of wounded 
combatants. A customary rule of International Law, also 
expressly enacted by Article 23 of the Hague Regulations 
prohibits, therefore,^ the emplo 3 Tnent of poison and of 
such arms, projectiles, and material® as cause unnecessary 
injury.® Accordingly : wells, pumps, rivers, and the Hie 
from which the enemy draws drinking water must not be 
poisoned * ; poisoned weapons must not be made use of® ; 
rides' must not be loaded with bits of glass, irregularly 
shaped iron, nails, and the like ; cannons must not be loaded 
with chain shot, crossbar shot, red-hot balls, and the Ij^ 
Another customary rule, also enacted by Article 23’(^) of 
the Hague Regulations, prohibits any treacherous way of 
killing and wounding combatants. Accordingly : no fl.gggjgiT' 
must be hired, and no assassination of combatants be 
committed ; a price may not be put on the head of 
an enemy individual ; proscription and outlawing are 
prohibited ; no treacherous request for quarter must be 
made ; no treacherous simulation of sickness or wounds 
is permitted. 

§ 111. In 1868 a conference met at St. Petersburg for the 
examination of a proposal made by Russia with regard to 


1 See the comment of Spaight, Air, 
p. 161, on this passage. 

® In 1916, during the World War, 
the Germans used so-called ‘flame 
projectors ’ — see details in Gamer, i. 
§ 189 — ^whioh threw burning liquid on 
the combatants of the enemy. There 
is no doubt that this practice is un- 
lawful, because it causes ‘ unneces- 
sary injmy.’ As to air darts {fiSchettes) 
see Spaight, Air, pp. 172-174, who 
considers them legitimate. 

® As to the controversy between 
the United States and Germany 
during the World War whether shot- 
guns were arms of this category, 
see Gamer, i. § 179, and Eauchille, 
f 1082. 

^ Is it lawful to poison the drink- 
ing water, provided a notice is posted 
up informing the enemy that the 


water has been poisoned ? Tie ; 
German commander in South-West * 
Africa attempted to justify such s 
practice during the World War; hut 
it must be condemned. See Pari, 
Papers, Cmd. 8306, pp. 74-78, and 
Garner, i. § 190. 


® The diffusion of poisonous and ; j 
asphyxiating gases from cylinders or ?? 
otherwise than by projectiles (wM(^ 
is discussed below, § 113) — a practice . 
instituted by the Germans during Ike , 
World War (see details in GamOT, ; : 
i. §§ r80-183)-~whether or not with^ ^ 
the prohibition of the use of ‘ poison 
or poisoned weapons ’ contained 
Article 23(a) of the Hague Begulaf A 
tions was illegal in so far as it 03^^ 
posed combatants to unneofmi^;^^;.! 
suffering : see Winfield in LawrOHO^ 

§ 205 . 



§113] 


VIOLEISrCE AG-AINST EISTEMY PERSONS 


273 


the use of explosive projectiles in war. The representatives 
of seventeen Powers signed, on December 11, 1868, the so- 
called Declaration of St. Petersburg,^ which stipulates that 
the signatory Powers, and those who should accede later, 
renounce in case of war between themselves the employ- 
ment, by their military and naval forces, of any projectile 
of a weight below 400 grammes (14 ounces) which is either 
explosive or charged with fulminating or inflammable 
substances.^ 

§ 112. As Great Britain had introduced bullets manu- Expand- 
factured at the Indian arsenal of Dum-Dum, near Calcutta, 
the hard jacket of which did not quite cover the core, and BuUets. 
which therefore easily expanded and flattened in the human 
body, the First Hague Conference adopted a declaration, 
signed on July 29, 1899, by fifteen Powers, stipulating that 
they should abstain, in case of war between two or more of 
them, from the use of bullets which expand or flatten easily 
in the human body, such as bullets with hard envelopes 
which do not entirely cover the core, or are pierced with 
incisions.® 

§ 113. The First Hague Conference also adopted a Declar- Pro- 
ation signed, on July 29, 1899, by sixteen States, stipulating g 
that the signatory Powers should, in a war between two or Asph 3 rxi- 
more of them, abstain from the use of projectiles the sole 
object of which is the diffusion of asphyxiating or deleterious otib Gases, 
gases.^ The Declaration gave expression, in this particular 
sphere, to the customary rules, prohibiting the use of poison ® 
and of material causing unnecessary suffering. Both these 
rules were formally enacted in Articles 23 (a) and 23 {e) of 


1 See above, vol. i. § 662, and 
Martens, N,R.G., xviii, p. 474. 

* On the use of explosive or incen- 
diary small-arm ammunition in air 
warfare see below, § 214^. 

® During the World War the 
belligerents charged one another with 
using these bullets. See details in 
Gamer, i. § 177, who considers that 
(§ 178) ‘ the evidence at hand . , . 
does not indicate that any general 
use of this [type of bullet] was author- 
ised by any belligerent, or that it was 
in fact used except perhaps in occa- 
sional instances.’ During the Italo- 

VOL. U. S 


Abyssinian War in 1936 and 1936 
Italy protested to the League of 
Nations on account of the alleged use 
of dum-dum bullets by Abyssinia : 
Doo. C. 242. M. 140. 1936. Vn. and 
Off, J., 1936, pp. 581-604. 

* During the World War, however, 
Germany introduced such sheUs, and 
her adversaries also used them by 
way of reprisals. See details in 
Gamer, i. § 188. 

® Spaight, Air, p, 161, describes it 
as ‘ one of the oldest and most 
generally admitted rules of warfare.’ 
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the Hague Regulations. Since then there has been a series 
of attempts, some of which have become effective as legally 
binding prohibitions, to abolish the use of gas and chemical 
methods of warfare. In Article 171 of the Treaty of Ver- 
sailles the parties recognised that ‘ the use of asphyxiating, 
poisonous or other gases and all analogous liquids, materials 
or devices ! was prohibited, and laid down that ' their manu- 
facture and importation are strictly forbidden in Germany.’ 
This provision also appeared in other peace treaties of 1919 
and in the Treaty of Berlin between the United States and 
Germany of August 25, 1921.^ In Article 5 of the Treaty 
of Washington of February 1922, for the protection of the 
lives of neutrals and non-combatants at sea in time of war 
and the prevention of the use of noxious gases and chem- 
icals, the parties declared their* assent to the prohibition of 
‘ the use in war of asphyxiating, poisonous, or other gases 
and all analogous liquids, materials or devices.’ ^ The 
Treaty referred to its declaratory character in view of the 
fact that the methods prohibited by it ‘ had been justly 
condemned by the civilised world ’ and the prohibition of 
their use had been adopted ‘ in treaties to which a majority 
of the civilized States are parties.’ This Treaty has not 
entered into force on account, it appears, of doubts con- 
nected with the provisions relating to submarine warfare.® ^ 
In June 1926, in connection with the Conference for the 
supervision of the international trade in arms and ammuni- 
tion,^ a number of States, including the Great Powers, i 
at a special Conference convened by the Council of the ! 
League and signed a Protocol in which, so far as not already 
parties to treaties prohibiting the use in war of ‘ asphyxiat- i 
ing, poisonous, or other gases, and of all analogous liquids, ? 
materials or devices,’ they accepted this prohibition, agreed 1 
to extend it to the use of bacteriological methods of warfare, / 
and agreed to be bound as between themselves by the terms 
of the Protocol. The Protocol has now been ratified by » 

in Eivista^ Srd ser., i. (1921-l'91S^ 
pp. 472-476. • ' 

® See below, § 194a. ’ ^ 

^ See above, § 25h. 


1 A.J.f xvi. (1922), SuppL, p. 10, 

. » Cmd. 1627 of 1922, and A.J., 

xvi. (1922), Suppl., pp. 67-60. On 
the Washington Treaty see Malkin in 
1922-1923, pp. 179-182 ; Diena 
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over forty States, including all the European Great Powers.^ 
Finally, it must be noted that Article 39 of the Draft Con- 
vention of the Preparatory Commission on Disarmament of 
1930 ^ affirmed the prohibition of gas warfare, and that the 
prohibition of gas, bacteriological and incendiary warfare 
formed part of the resolution of the General Commission in 
1932.3 

These drafts and pronouncements, which have not, so 
far, all acquired the force of law, bear witness to the tend- 
ency to universality in the prohibition of chemical warfare. 
But the cumulative effect of customary law and of the exist- 
ing instruments having binding force, such as the Hague 
Declaration, the Hague Regulations, Article 171 of the 
Treaty of Versailles, and other Peace Treaties of 1919, the 
corresponding provisions of the Treaty of Berlin, and of the 
Protocol of 1925, is probably to render such prohibition 
legally effective upon practically all States, And the cruelty 
and incalculable measure of suffering and injury to com- 
batants and non-combatants alike inherent in this weapon 
are such as to suggest the criminality of its indiscriminate 
use in the form of reprisals unless as a measure of retaliation 
in kind.^ 


1 The British ratification was de- 
posited in April 1930 : see Treaty 
Series, No. 24 (1930), Cmd. 3604, 
For the text see also L,N.T.S.t 94, 
p. 65; Hudson, International Legis- 
lation, 3, p. 1670 ; Lea^e Doo. A. 13. 
1925. IX. (together with the reports 
of the Conference). See also A. 16. 
1924. IX. Great Britain and France 
(and a number of other States) signed 
subject to the reservation (a) that 
it is binding only in relation to States 
effectively bound by it, and (6) that 
it shall cease to be binding if the 
enemy or his allies fail to respect the 
prohibitions laid down therein. See 
above, § 69a. The prohibitions of the 
Protocol are incorporated in Articles 
51 and 52 of the Italian War Begula- 
tions of 1938, where their observance 
is made dependent either upon treaties 
or upon actual reciprocity. On the 
outbreak of the war in September 
1939, G^ermany, in answer to the 
British inquiry, made it to be known 
that she would observe the prohibition 


of the Protocol of 1925 subject to 
reciprocity. See Sir N. Henderson’s 
Final Report of September 20, 1939 : 
Cmd. 6115, p. 25. 

* See above, § 25i. 

® See Documents, 1932, p. 180. In 
May 1938 the Council of the League, 
following upon communications re- 
ceived from the Chinese Government, 
adopted a resolution recalling that the 
use of toxic gases as a method of war 
is condemned by International Law 
and requested the Governments of 
States which might be in a position 
to do so to supply the League with 
information on the subject : Off. J., 
1938, p. 378. A similar resolution was 
adopted in November 1938 ; ibid., 

p. 881. 

* The Final Report of the Prepara- 
tory Commission on Disarmament in 
1930 goes further than the suggestion 
in the text inasmuch as it excludes 
the use of this weapon as a measure 
of reprisals even against such States 
as have themselves resorted to it : 
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§ 114. The I^st Hague Conference had adopted likewise 
a Declaration, signed on July 29, 1899, prohibitmg for a 
term of five years the launching of projectiles or explosives 
from balloons or other kinds of aerial vessels. The Second 
Hague Conference, on October 18, 1907, had renewed this 
Declaration up to the close of the Third Hagw Conference ; 
but out of twenty-seven States which signed it, only a few 
(among them Great Britain and the United States of 
America) had ratified it before the World War, and Ger- 


League Doe. C. 590. M. 289. 1930. IX. 

§ 221. But see the communication of 
the Italian Government of April 30, 
1936, to the Chairman of the League 
Committee of Thirteen in which, while 
expressing the intention of Italy to 
abide by the provisions of the Protocol 
of 1925, the Italian Government 
refused to admit that the Protocol 
precluded the exercise of the right of 
reprisal in punishment for gross 
violations of the laws of war : Off. J., 
1936, p. 580. It must be regarded 
as an established fact that Italy 
resorted to the use of poison gas. 
For the various documents and dis- 
cussions on this question before the 
Council of the League see Off. 
1936, April, May, and June. 

As to the possibility of discriminat- 
ing between various kinds of gases 
see the British Memorandum on 
chemical warfare presented in Novem- 
ber 1930 to the Preparatory Com- 
mission for the Disarmament Con- 
ference : Miso. No. 17 (1930), Cmd. 
3747. The Memorandum explains 
that according to the British inter- 
pretation the prohibition of the use 
of ‘ asphyxiating, poisonous, or simi- 
lar gases ’ covers lachrymatory gas. 
It is true that some gases are not so 
deadly or so cruel as others, but the 
dangers of recognising any cate- 
gories of permitted gases and thus 
sanctioning the manufacture of the 
necessary equipment for using them 
are obvious and great, so that, it is 
submitted, the society of States has 
adopted the right policy in endeavour- 
ing to extirpate this mode of warfare 
in toto. 

The view is widely held that, having 
regard to the ease with which the 
various peace-time industries can be 


turned to the production on a large 
scale of material for use in gas and, 
generally, chemical warfare, the most 
practical, if not the only, approach 
to the problem is on the lines of a 
substantial measure of international- 
isation and international supervision 
of the industries in question. See in 
particular Lefebure and Van Eysinga, 
cited below. 

See on the whole question Hyde, 
ii. § 662 ; Winfield in Lawrence, 
§ 205 ; Fauchille, §§ 1082, 1440 (21) ; 
Spaight, Air, pp. 161-166, and Air 
Power and Cities (1930), pp. 162-176; 
Haber, Ziir Geschichte des Gashrieges 
(1924) ; Haldane, Callinicus, a De- 
fence of Chemical Warfare (1926); 
Baker, Disarmament (1926), pp. 274- 
289 ; Kunz, Gashrieg und VolkerrecU 
(1927), and in Z.o.E., vi. (1926) pp. 
73-106 ; Commission intemaiionale 

experts pour la protection des popula- 
tions civiles corUre la guerre chimigue, 
2 vols. (1928, 1929) ; Bloch, Lagume 
chimigue (1929) ; Fradkin, Chemical 
War : Its Possibilities and Proba- 
bilities (International Conciliation 
Pamphlet No. 248, 1929), and the 
same, The Air Menace (1934), pp. 
4-92 ; Pfuhl, Gashrieg und Volkmem 
(1930) ; Lefebure, Scientific Disarma- 
ment (1931), pp. 186-264, and in 
Grotius Society, vii. (1922) pp. 163- 
166 ; Hanslian, Der chemische Krieg 
(3rd ed., 1937) ; Overweg, Die 
chemische Waffe und das VolkerrecH 
(1937) ; Manisty in Grotius Society, 
ix. (1924) pp. 17-28 ; Van Eysinga in 
Hague Becueil, 1927 (i.), pp. 329-381 ; 
Korovine in R.G., xxxvi. (19^) 
pp. 646-668 ; Mills in Foreign Affairs, 
X. (1931-1932) pp. 444-462; Kroell 
in Bevue gMrale de droit a&rien, iii. 
(1934) pp. 546-668. 
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many, France, Italy, Japan, Rnssiai — ^not to. mention smaller 
Powers — did not even sign it. When the World War broke 
out, not one of the Central Powers had ratified the Dec- 
laration ; its provisions were not binding, and were not 
observed.^ 

§ 115. It will be remembered ^ that numerous individuals Vioknce 
belong to armed forces without being combatants. Now, 
since and in so far as these non-combatant members oftatant 
armed forces do not take part in the fighting, they may not 
be directly attacked and killed or wounded. However, they '^oToes, 
are exposed to all injuries indirectly resulting from the 
operations of warfare. And, with the exception of the 
personnel ® engaged in the interest of the wounded, such as 
doctors, chaplains, persons employed in military hospitals, 
official ambulance men, who, according to Articles 9 and 10 
of the Geneva Convention, are specially privileged, such 
non-combatant members of armed forces may certainly be 
made prisoners, since the assistance they give to the fighting 
forces may be of great importance. 

§ 116. Whereas in former ^ times private enemy persons Violence 
of either sex could be killed or otherwise badly treated 
according to discretion, and whereas in especial the inhabi- Enemy 
tants of fortified places taken by assault used to be abandoned 
to the mercy of the assailants, in the eighteenth century it 
became a universally recognised customary rule of the Law 
of Nations that private enemy individuals should not be 
killed or attacked. In so far as they do not take part in the 
fighting, they may not be directly attacked and killed or 
wounded. They are, however, like non-combatant members 
of the armed forces, exposed to aU injuries indirectly result- 
ing from the operations of warfare. Thus, for instance, 
when a defended town is bombarded, and thousands of 
inhabitants are thereby kfiled, or when a train carrying 
private individuals as well as soldiers is wrecked by a mine, 
no violation of the rule prohibiting attack on private enemy 
persons has taken place. 

As regards captivity, the rule is that private enemy 


^ See below, § 214a. 
* See above, § 79. 


® See below, § 121. 

^ See Grotius, iii. o. 4, §§ 6, 9. 
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persons may not l>e made prisoners of war.^ But this rule 
has exceptions conditioned by the carrying out of certain 
military operations, the safety of the armed forces, and the 
order and tranquillity of occupied enemy territory. Thus 
for instance, influential enemy citizens who try to incite 
then- fellow-citizens to take up arms may be arrested and 
deported into captivity. And even the whole population 
of a province may be imprisoned in case a levy en masse, is 
threatening.^ 

But if a levy en masse is not threatening, an occupant has 
no right to take into captivity® private enemy individuals of 
military age, although, of course, he can resort to measures of 
restraint to prevent them from escaping and joining the forces 
of the enemy, and can punish them if they attempt to do so. 

Apart from captivity, restrictions of all sorts may be 
imposed upon, and means of force may be applied against 
private enemy persons for many purposes : such as keeping 
order and tranquillity on occupied enemy territory ; pre- 
vention of any hostile conduct, especially conspiracies; 
prevention of intercourse with, and assistance to,, the enemy 
forces ; secm-mg the fulfilment of commands and requests 
of the mili tary authorities, such as those for the provision 
of drivers, hostages, farriers ; securing compliance with 
requisitions and contributions, and securing the execution 
of pubhc works necessary for military operations, such as 
the building of soldiers’ quarters, roads, bridges, and the 
like ; provided the requisitioned services do not form part 
of the military operations.^ 


^ This statement refers only to 
the treatment of private enemy in- 
dividuals by an invader, and has no 
reference to enemy subjects found 
by a belligerent oh his own territory 
at the outbreak of war. See above, 
§ 100, and below, § 170. 

* Civilians who render assistance to 
the enemy as drivers, or as labourers 
to construct fortifications or siege 
works, or in a similar way, if captured 
while they are so engaged, may not 
be detained as prisoners of war, 
whether they render these services 
voluntarily or are requisitioned or 
hired. See Land Warfare, § 58 n. (a). 


® When in 1914, during the World 
War, the Germans took into captivity 
all men of military age in Belgium and 
the occupied part of France, Great 
Britain andFrance resorted to reprisal. 
See below, § 413a, and Wehberg, p. 315. 

* Can private enemy persons be 
compelled to build fortifications, 
construct trenches, and the likef 
The matter is not settled in m»ciioe. 
See below, § 170. See also Holland, 
War, No. 77 ; Spaight, Land, p. 151] 
Ferrand, Dea riquisitions m maUke 
de (droit international public (1917y, 
p. 60; Gamer in AJ., xi. (1919^ 
p. Ill ; Bolin, § 362. 
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What kinds of violent means may be applied for these 
purposes is in the discretion of the military authorities, who 
will act according to expediency, and the rules of martial 
law established by the belligerents. But there is no doubt 
that, if necessary, capital punishment and imprisonment ^ 
are lawful means for these purposes. The limits within 
which violence may be applied to private individuals in 
modern warfare find expression in Article 46 of the Hague 
Regulations : ^ family honour and rights, individual lives 
and private property, as well as religious convictions and 
liberty, must be respected.’ 

§ 117. The head of the enemy State and officials in Violence 
important posts, in case they do not belong to the armed th^Head 
forces, occupy, so far as their liability to direct attack, of the 
death, or wounds is concerned, a position similar to that of fta^Ld 
private enemy persons. But they are so important to the against 
enemy States, and they may be so useful to the enemy and in im* 
so dangerous to the invading forces, that they may certainly 
be made prisoners of war. If a belligerent succeeds in 
obtaining possession of the head of the enemy State or its 
cabinet ministers, he will, save in exceptional circumstances,^ 
certainly remove them into captivity. And he may do the 
same with diplomatic agents and other officials of import- 
ance, because, by weakening the enemy Government, he 
may thereby infiuence the enemy to agree to terms of peace. 


Ill 

TREATMENT OF WOUNDED AND OF DEAD BODIES 

Hall, § 130 — ^Westlake, ii. pp. 72-76 — ^Lawrence, § 166 — ^Maine, pp. 166 - 169 — 
M anning, p. 206 — Phillimore, iii, § 96 — ^Halleck, ii. pp. 36 - 39 — Moore, 
vii. § 1134 — ^Taylor, §§ 627-628 — ^Hershey, Nos. 369-374 — Bliintsehli, 
§§ 686 - 692 — -Lueder in Holtzendarff, iv. pp. 289 - 318 , 398 - 421 — Liszt, § 60 , 
ii.— XJUmann, § 178 , and in M. O., iv. ( 1897 ) pp. 437 - 446 — Fauchille, §§ 1108 - 

^ That, in case of general devasta- §§ 170 , 269 . 
tion, the peaceful population may be * Thus when Germany invaded 
detained in so-called concentration Denmark in April 1940 she allowed 
camps there is no doubt ; see below, and facilitated the departure from 
§ 164 . And there is likewise no doubt that country of the staffs of the 
that hostages may be taken from British, French, and Polish legations 
the peaceful population ; see below, and consulates and of their families. 
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1118 ( 10 ) — ^Despagnet, Nos. 651-664: — ^Pradier-Fod4r4, vi. No. 2794 •• 
Nos. 2849-2881— Rivier, ii. pp. 268-273— Nys, iii. pp. 499-610— Calvo 
§§ 2161-2166— Fiore, iii. Nos. 1365-1372, and Code, Nos. 1594-1609— 
Martens, ii. § 114 — Longuet, §§ 86-90, 92-93 — ^M^ignhao, iii®. pp. 186-240— 
Fillet, pp. 166-192 — Suarez, §§ 377, 378 — ^M6rignliac-L6monon, i. pp. 325 
351— Hyde, ii. §§ 680-687— Keith’s Wheaton, pp. 733-746— j^ne^86ra!tcA' 
p. 25 — Land Warfare, §§ 174-220 — Zom, p. 122 — Bordwell, pp. 249-277— 
Spaight, Land, pp. 419-460— Higgins, pp. 35-38— Balladore Fallieri, pp. 219 . 
239— Holland, Studies, pp. 61-66— Holland, War, Nos. 41-69— Garner^ 
i. §§ 313-318 — Gurlt, Ziur GeacMcUe der internationalen und freiwilligen 
Krankenpflege (1873>— Lueder, Die Genfer Konvention (1876)— Moynier, 
La Croix-Rouge, aonpaasi et son avenir (1882) ; La revision de la Convention 
de Genhe (1898) ; La fondation de la Croix-Rouge (1903) — Buzzatti, Le 
Vemploi abuaif. ..dela Oroix-Rouge (1890) — Triepel, Dieneuesten Fortschritte 
auf dem Gebiet des Kriegsrechts (1894), pp. 1-41— Muller, Entat^nga- 
geachichte des rothen Kreuzes und der Genfer Konvention (1897)— Munzell 
Vnterauchungen ^ber die Genfer Konvention (1901) — Gillot, La riviaion de 
la Conversion de Genbve, etc. (1902)— Meurer, Die Genfer Konvention und 
ihre Reform (1906)— Schneider,* Die Genfer Konvention (1911)— Deslandes- 
Grandpr4, La Conversion de Genkve ei aes riformea auccessivea (1938)— 
Gareis in Strupp, Wdrt., i. pp. 377-383— Borel in Hague Recueil, 1923 (i.), 
pp. 673-604 — Des Gouttes, CommerSaire de la Convention de Genhe de 
27 juillet, 1929 (1930) — Roszkowski in RJ., 2nd ser., iv. (1902) pp, 199 , 
299, 442 — ^Delpech in R.G., xiii. (1906) pp. 629-724r— Maopherson in Z.v!, 
V. (1911) pp. 263-277— Vonoken in R.L (Paris), 21 (1938), pp. 367-371 
And see Actes de la Conference de 1929 (edited by Des Gouttes, 1930), and 
Recueil des textes relatifa d V application de la Convention de Genive (pub- 
lished by the International Red Cross Society, 1934). 


§ 118. Although , 1 since the seventeenth century, several 
hundred special treaties have been concluded between 
diSerent States regarding the tending of each other’s 
wounded and the exemption of army surgeons from cap- 
tivity, no general rule of the Law of Nations on these 
points was in existence rmtil the second half of the nine- 
teenth century, other than one prohibiting the killing, 
mutilation, or ill treatment of the wounded. A change for 
the better was initiated by Jean Henry Dunant, a Swiss 
citizen from’ Geneva, who was an eyewitness of the battle 
of Solferino in 1869, where many thousands of wounded 
died who could, under more favourable circumstances, have 
been saved. When he published, in 1861 and 1863, his 
pamphlet, Un souvenir de Solferino, the Geneva Soci4t6 
d’XJtiht^ Publique, under the Residency of Gustave Moy- 
nier, created an agitation in favour of better arrangements 

^ See Maopberson, op. ciL, p. 264. 
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for tending the wounded on the battlefield, and convoked 
an International Congress at Geneva in 1863, where thirty- 
six representatives of nearly all the European States met 
and discussed the matter. In 1864 the Bundesrath, the 
Government of the Federal State of Switzerland, took the 
matter in hand officially, and invited all European, and 
several American, States to send official representatives to a 
Congress at Geneva for the purpose of discussing and con- 
cluding an international treaty regarding the wounded. 
This Congress met in 1864, and twelve States were repre- 
sented. Its result was the Convention ^ for the Ameliora- 
tion of the Condition of Soldiers wounded in Armies in the 
Field (commonly called ‘Geneva Convention’), signed on 
August 22 , 1864. By and by States other than the original 
signatories joined the Convention, and finally all the civilised 
States of the world, with the exception of Costa Rica, 
Monaco, and Lichtenstein, became parties. That its rules 
were in no wise perfect, and needed to be supplemented 
regarding many points, soon became apparent. The First 
Hague Conference in 1899 unanimously formulated the wish 
that Switzerland should shortly take steps for the meeting 
of another International Congress to revise the Geneva 
Convention. This Congress assembled in June 1906, and on 
July 6, 1906, a new Geneva Convention ^ was signed by the 
representatives of thirty-five States, including all the Great 
Powers. No less than twenty-eight of these States ratified 
the Convention, and at least eleven others have acceded. 

When the World War broke out, almost all the belliger- 
ents were parties to the Convention, but not quite aU; and 
it was provided by Article 24 that it ceases to be binHir^g in 
any war from the moment when a State which is not a . 
party to it becomes a belligerent. However, all the belli- 
gerents were parties to the old Convention of 1864, which 
, remained in force between those Powers which were parties 
to it without being parties to the Convention of 1906.® 

1 See Martens, N.B.G., xTiii.p. 607, ® Except that Costa Bica, who 

and ®bove, vol. i. § 660. became a belligerent on May 24, 

• Martens, 3rd ser., 1918, was not a party to the Con- 

n p. 620, and Treaty Series (1907), vention of 1864. She acceded to the 

Convention of 1906 in 1910. 
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None the less, the provisions of both Conventions were often 
violated during the war> The experience of the World War 
revealed the necessity of supplementing the Convention of 
1906. On July 1, 1929, representatives of forty-seven 
States met at Geneva at a conference (the second object of 
which was to frame a Convention on the Treatment of 
Prisoners of War 2), and on July 29 thirty-three of them 
signed a Convention for the Amelioration of the Condition 
of the Wounded and Sick in Armies in the Field. The other 
fourteen States signed later on. As between the ratifying 
or adhering signatories the Convention of 1929 replaces 
those of 1864 and 1906.® The main rules of the Convention 
of 1929 are as follows : 

The § 119. According to Articles 1-5, sick or wounded persons 

officially attached to armies must be respected, protected, 
and the and cared for, without distinction of nationahty, by the 
Dead. belligerent in whose power they may be. Should, however, 
a belligerent be compelled to abandon them to the enemy, 
he must, so far as military exigencies permit, leave beMnd 
with them a portion of his medical personnel to assist in 
taking care of them, together with the necessary material. 
The sick and wounded who have fallen into the hands of 
the enemy are prisoners of war, but belhgerents may make 
such arrangements as to their treatment as they may think 
fit beyond the limits of the existing obhgations.^ After each 
engagement, the commander in possession of the field must 
have search made for the wounded and dead, and must 
take measures to protect them against pillage and mal- 
treatment. It is recommended that a local armistice or 
suspension of fire be arranged to make possible the removal 

^ See details in Gamer, i. §§ 313-318. 

* See below, § 125. 

* Treaty Series, No. 36 (1931), 

Cmd. 3793. And see No. 37 (1931), 

Omd. 3795, for the Final Act of the 
Conference containing a number of 
recommendations. 

Articles 68 and 69 of the Con- 
vention of 1929 on the Treatment of 
Prisoners of War (see below, § 126) 
have now imposed upon the belli- 
gerents the duty to send back to 


their own country prisoners of war 
who are seriously ill or seriously' 
wounded. The forms of disablement 
or sickness requiring direct repatria- 
tion, and cases necessitating •accom- 
modation in a neutral country, are to 
be determined by agreement. Per- 
manent mixed medical commissions 
containing a neutral member waA 
deciding by majority are to examine 
the sick or wounded prisoners and 
make the appropriate decisions with 
regard to them. 
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of the ■wounded remaining between the Imes. Article 5 
stipulates that the military authority may appeal to the 
charitable zeal of the inhabitants to collect and take care 
of the wounded and sick of the armies under his direction, 
granting to those who ha-v^e responded to his appeal special 
protection and certain facilities. 

§ 120. In order that the wounded and sick may receive Me^oai 
proper treatment, mobile medical units and fixed ^ establish- 
ments of the medical ser'vice must be respected and pro- 
tected by the belligerents ; but this protection ceases if they Material 
are made use of to co mmi t acts harmful to the enemy, such 
as sheltering combatants, carrying on espionage, and con- 
cealing arms and ammunition (Articles 6 and 7).® 

As regards rmterial, a distinction is dra-wn between 
material of mobile medical units, of fixed medical establish- 
ments, and of voluntary aid societies. 

(а) Mobile medical units which fall into the hands of the 
enemy must not be deprived of their material, including their 
teams, whatever may be the means of transport and who- 
ever may be the drivers employed (Article 14). The com- 
petent military authority is, however, permitted to make 
use of the material in captured medical units for the treat- 
ment of the wounded and the sick at hand, but it must be 
restored under the same conditions, and so far as possible 
at the same time, as the medical personnel.® 

(б) The buildings and material of fixed medical establish- 
ments of the army * which, because the locality where they 
are is militarily occupied, fall into the hands of the enemy. 


1 See KCUreuter ia Z.V., x. (1918) 
p. 499, on tlie case of buildings {e.g. 
railway stations) which are of mili- 
tary importance and yet may be 
lawfully flying the Red Cross flag 
because they are temporarily shelter- 
ing wounded persons collected there. 
On the bombing of hospitals see 
Spaight, Air, pp. 260-265. 

* But Article 8 expressly enacts 
that the units and establishments do 
not forgo protection : (a) because 
the personnel are armed, and use 
their arms for their own defence, 
or for the defence of the woimded 
and sick ; (5) because, in the absence 


of armed orderlies, units or establish- 
ments are guarded by a piquet or by 
sentries ; (c) because small arms and 
ammunition, taken from the wounded 
and not yet handed over to the proper 
department, are found there ; (d) be- 
cause of the presence of the personnel 
and material of the veterinary ser- 
vice, which does not form part of the 
sanitary formation or establishment. 

® See below, § 121. 

* The property of charitable estab- 
lishments not belonging to the army 
is governed by Article 66 of Hague 
Convention No, IV. See below, § 188. 
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remain, according to Article 15, ‘ subject to the laws of 
war.’ That means that they remain entirely in the power 
of the captor. But they may not be diverted from their 
medical purpose so long as they are required for the wounded 
and sick. Should, however, urgent military necessity demand 
it, a commander may dispose of them, provided he makes 
previous arrangements for the welfare of the wounded and 
sick found in them. 

(c) The material of voluntary aid societies, which are 
duly recognised, is, according to Article 16, considered 
private property, and must, therefore, be respected as such 
under all circumstances. It may be requisitioned only in 
case of urgent necessity, and only after provision has been 
made for the welfare of the wounded and sick. 

Personnel. § 121. The personnel engaged exclusively in the collec- 
tion, transport, and treatment of the wounded and sick, 
and also in the administration of mobile medical units and 
establishments, and the chaplains attached to armies, must, 
according to Article 9, under aU circumstances^ be respected 
and protected.^ If they fall into the hands of the enemy, 
they must not be treated as prisoners of war. Soldiers 
specially trained for employment, in case of necessity, as 
auxiliary nurses or stretcher-bearers, and furnished with a 
proof of identity, must be treated in the same way as the 
permanent medical personnel if captured while carrying out 
these functions. According to Article 12 they must not be 
retained. In the absence of an agreement to the contrary, 
they must be returned to the opponent as soon as the route 
for their return is open and military considerations permit. 
In the meantime they are to continue to carry on their 
duties under the direction of the captor, preferably in order 
. to take care of the wounded and the sick of their own army. 
On their departure they must be allowed to take with them 

1 Does this article prevent the pun- person who had joined the German 
ishment of such persons by the enemy army as a Red Cross surgeon had 
for so-called war-crimes ? Strupp in not become an enemy, as, under the 
Z.I., XXV. (1916) p. 357, says ‘ No ’ ; Geneva Convention of 1906, Bed 
but there is no reason to accept this Cross surgeons could not be regarded 
answer as coirect. See Maschka in as forming part of the ‘milit^ 
Z.F., xi. (1918) pp. 76-83. forces proper ’ : Vowimhd v. 

* It was held by the United States Federal Trust Co,, Annual Diged, 
Circuit Court of Appeals that a 1925-1926, Case No. 362. 
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ths effects, mstrunieiits, dinus, ariKi means of transport 
belonging to them.^ 

The personnel of voluntary aid societies employed in the 
medical units and establishments is, according to Article 10, 
privileged to the same extent as the permanent 
personnel, provided that the society concerned is duly 
recognised and authorised by its Government, and its 
persoxmel is subject to military law and regulations. Each 
State must notify to the other, before actually employ- 
ing them, the names of societies which it has authorised 
to render assistance to the regular medical service of its 
armies.® 

§ 122, Vehicles eq.uipped for the evacuation of the Medical 
wounded and sick, whether proceeding singly or in convoy, 
must be treated in the same way as mobile medical units, 
but subject to the following special provisions of Article 17. 

That article lays down that a belligerent intercepting 
vehicles of medical transport, singly or in convoy, may, if 
military exigencies demand, stop them, and break up the 
convoy, provided he takes charge in every case of the 
wounded and sick who are in it. He may use the vehicles 
only in the sector where they have been intercepted, and 
exclusively for medical requirements. These vehicles, as 
soon as they are no longer required for local use, must be 
given up in accordance with the conditions laid down in 
Article 14.® The military personnel in charge of the trans- 
port, and furnished for this purpose with authority in due 
form, must be sent back in accordance with the conditions 
prescribed in Article 12 for medical personnel.* 

§ 122a. The principal innovation of the Convention of Medical 

Air- 

^ So long as they are detained by its own Government and of the craft, 
me enemy he must, according to belligerent concerned; and a belli- 
if j \ 13, grant them the same gerent who accepts such assistance 
food, the same lodging, and the same is bound, before making any use of 
allowances and pay as are due to it, to give notice to the enemy. On 
personnel holding the same rank in neutral assistance within the frame- 
j cw army, work of the Convention see Curtius 

A ^ognised voluntary aid so- in B.O., xliii. (1936) pp. 687-704, and 
oiety of a neutral country cannot, Huber in JRevue internationale de la 
ajw^g to Article 11, afford the Oroix-Bouge, xviii. (1937) pp. 363-363. 
flp^oe of ite personnel and its » See above, § 120. 

to a belligerent unless it has * As to pilots, mechanics, and wire* 
pwviously received the consent of less operators, see below, § 122a. 
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1929 lies in the provisions relating to medical aircraft.^ 
Article 18 provides that aircraft used ^ as a means of medical 
transport shall enjoy the protection of the Convention 
during the period in which they are reserved exclusively 
for the evacuation of wounded and sick and the transport 
of medical personnel and material. Medical aircraft must, 
in order to enjoy the protection of the Convention, be painted 
white and bear the distinctive emblem of the Convention 
(see below, § 123), side by side with its national colours, 
on its lower and upper surfaces. Owing to the increased 
potentialities on the part of aircraft for coUecting intelli- 
gence, Article 18 lays down that in the absence of special 
and express permission it is prohibited to fly over the firing 
line and generally over the territory belonging to or occupied 
by the enemy. Medical aircraft must obey the enemy 
summons to land.® In the event of landing, either involun- 
tarily or in compliance with the summons, the wounded and 
sick, as well as the medical personnel and material, including 
the aircraft, shall, it is provided, enjoy the privileges of the 
Convention.^ In particular, the pilot, mechanics, and wire- 


^ See Des Gouttes and Jxilliot, 
Becueil de Documents sur la neutrali- 
sation des aironefs sanitaires (2nd ed., 
1925) ; Gompte rendu du premier 
Gongrls international de Vaviation 
sanitaire (Paris, 1929) ; Des Gouttes, 
La Gonvention de Geneve de 1929 
(1930), pp. 18-41; JuUiot, La Con- 
vention de Geneve de 1929 et V im- 
munisation des appareils sanitaires 
aliens (1929), in H.O., xxxviii. (1931) 
pp. 145-214, and in B.G,D.A., 6 (1937), 
pp. 41-49 ; Deslandes-Grandpr5, ibid., 
7 (1938), pp. 21-28 ; Devillers, 

Vaviation sanitaire au point de vue 
du droit international (1933) ; Kroell, 
TraiU de droit international public 
a^ien, ii. (1936) pp. 244-268. 

® It is not necessary that the air- 
craft should be eq^uipped and built 
for that purpose. According to the 
terms of the Convention there would 
seem to be no objection against con- 
verting ordinary military aircraft for 
the purposes of Article 18 ; neither 
would a belligerent be prohibited from 
using subsequently medical aircraft 
for other purposes, provided that he 
removes from them the distinctive 


protective signs of the Convention (see 
below). See also Des Gouttes, op. cit.y 
pp. 122-126. The Convention does not 
prescribe a maximum height at which 
medical aircraft is permitted to fly, 

* Refusal to land exposes such air- 
craft to attack and, in case of forced 
landing, to loss of the privileges ac- 
corded by the Convention. If the 
pilot is captured on a subsequent 
occasion, it is probable that Article 
50 of the Convention on Prisoners of 
War applies by analogy (see bdow, 
§ 128), and that the pilot is not liable 
to punishment. 

^ See Article 17. This includes 
probably the restoration, inter alia, 
of the ordinary medical aircraft 
itself. The sick and wounded become 
prisoners of war. This, on analc^ 
with the interception of a convoy in 
land warfare, is unobjectionable in 
case of forced descent or of desert 
due to a summons justified by cir- 
cumstances, but if there was no good 
reason for the summons, it is diffieiflfc 
to see why the sick or wounded sho^ 
be penalised for an error for whicj 
their own pilot was not responsible. 
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less telegraph, operators shall be sent back, on condition that 
they shall be employed rmtil the close of hostihties in the 
mescal service only.’- 

§ 123. According to Article 19, the Swiss heraldic device Diatinc- 
of the red cross on a white ground,^ formed by reversing 
the Federal colours, is adopted as the emblem and distinctive 
sign of the medical service of the armed forces. At the Ha.TnA 
time the Convention recognises the emblems of the Red 
Cross, the Red Crescent, or the Red Lion and Sun on a white 
ground as a distinctive emblem in such countries as already 
use these emblems. Thus Turkey has substituted a red 
crescent and Persia a red sun. The following are the rules 
concerning the use of this emblem : 

(1) It must be shown, with the permission of the com- 
petent military authority (Article 20), on the flags, the 
armlets (brassards) and on aU the material belonging to the 
medical service. 

(2) Medical units and establishments fly the Red Cross 
flag, which in the case of fixed establishments must, and in 
mobile formations may, be accompanied by the national 
flag of the belligerent to which they belong (Article 22).® 

(3) AU the personnel, according to Article 21, wear, on the 
left arm, an armlet (brassard) with a red cross on a white 
ground, stamped by the competent military authority. 
Provision is made for the issue of uniform certificates of 

and medical aircraft. In view of tMs 
absence of any rigid rule providing 
for exclusiveness of the two kinds of 
service in relation to the same person, 
and also on general grounds, the con- 
dition attached to the release of pilots 
is open to objection. 

2 See below, § 207. 

® But medical units, belligerent or 
neutral, while in the hands of the 
enemy fly only the Red Cross. 

Neutral medical units rendering as- 
sistance in accordance with the Con- 
vention fly, along with the Red Cross 
flag, the national flag of the belli- 
gerent to whose army they are 
attached. They are also entitled to 
fly their own national flag so long as 
they render their services to the 
belHgerent (Article 23). 


^ It will be noted that there is no 
duty to send back the chauffeurs or 
persons similarly employed in other 
mobile medical functions. The pro- 
visions of Article 18 are due to the 
fact that in the case of aircraft the 
persons in question are highly skilled, 
and that their retention might seri- 
ously impede the medical services of 
the belligerent. A pilot who violates 
his undertaking to serve in medical 
units only is, if recaptured, exposed 
to the same punishment as a prisoner 
of war who is recaptured after having 
been released on parole (see* below, 
§ 1^). However, apart from the 
obligation of released pilots not to 
^fegage in military operations proper, 
wiwe is, according to the Convention, 
f *^othing to prevent pilots from serv- 
aiteamately in ordinary military 
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identity for the persons employed as auxiliary nurses or 
stretcher-bearers and for the personnel of voluntary enemy 
or neutral societies (see above, § 121). 

(4) The red cross on a white ground and the words ‘ Red 
Cross ’ or ‘ Geneva Cross,’ or the other emblems referred to 
in Article 19, must not, according to Articles 24 and 28, be 
used,’^ either in peace or war, except to indicate the protected 
medical units, establishments, personnel, and material.* 
Treat- § 124. According to a customary rule of the Law of 
Nations, belligerents have the right to demand from one 
’ another that dead soldiers shall not be disgracefully treated, 
and, in particular, that they shall not be mutilated, but shall 

1 I’D! an Italian protest to the League imitation for a purpose contrary to 

of Nations in 1936 against the alleged commercial honesty or in circmn- 
misuse by Abyssinia of the emblem of stances capable of wounding Swiss 
the Convention and other alleged national sentiment. Great Britain 
violations of the Geneva Convention entered a reservation calculated to 
see Doc. C. 164. M. 46. 1936. VII. and, exempt from the operation of that 

in particular, Off. J., 1936, pp. 404- Article marks or trade-marks used 

408. before the coming into force of the 

2 However, the voluntary aid Convention. The Governments had 

societies (see above, § 121) may, in likewise to take, or introduce in their 

accordance with their municipal law, le^latures, in the event of their 
use the distinctive emblem in oonnec- military law being inadequate, meas- 
tion with their humanitarian activi- ures necessary for the repression in 
ties in time of peace. Also, by way time of war of any act contrary to 
of exception and with the express the provisions of the Convention 
permission of one of the national (Article 29). Under Section 1 of the 
societies of the Red Cross (or the Geneva Convention Act, 1911 (1 & 2 
Red Crescent, etc.), use may be made Geo. V. c. 20), it is an offence to use 
of the emblem of the Convention in the emblem or the words ‘ Red Cross * 
time of peace to mark stations ex- or ‘ Geneva Cross ’ for purposes of 
clusively reserved for free treatment trade or business or for^ any oth^ 
of the wounded or sick. purposes whatsoever without the 

By Article 28, Governments whose authority of the Army Council. Und«r 
representatives signed the Convention, Section 1 of the Geneva Convention 
but whose legislation was not then Act, 1937 (1 Edw. VIII. & 1 Geo. VL 
adequate for the purpose, undertook to c. 15), it is an offence to use colonial^ 

take, or introduce in their legislatures, imitations of the emblem or the words 
the measures necessary to prevent : without the authority of the Board 
(a) the employment of the emblem or of Trade. In addition to the mediod 
the name of ‘ Red Cross ’ or ‘ Geneva units of the armed forces, the Army 
Cross ’ by private individuals or by Council have authorised the use of 
societies other than those entitled to the emblem by the British Red Cro« 
use them, as well as the use, for Society, the Order of St. Jo^ and 
commercial or other purposes, of any the St. Andrew’s Ambulance Aswcia- 
sign or designation constituting an tion. It was also ruled that mumoipd 
iinitation of it; (6) ‘by reason of ambulances removing civilians inji^ 
the compliment paid to Switzerland by an enemy air raid may prop^ 
by the adoption of the reversed bear the red cross emblem. Subjei^ 
federal colours,’ the use by private to certain restrictions, no objwtioD^ 
individuals or firms of the arms of raised to the use of the emblem^ 
the Swiss Confederation or marks or toys representing persc^el ot 
trade-marks constituting such an ment entitled to bear the emblem. 
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be SO far as possible, collected and buried ^ or cremated on 
the battlefield by the victor. Article 3 enacts that, after 
each engagement, the commander in possession of the field 
must take measures to ensure protection of the dead against 
pillage and maltreatment. In view of the tragic phenomenon 
of the innumerable missing combatants during the World 
War, the Convention makes, in Article 4, detailed obligatory 
provisions for reciprocal and speedy communication by the 
belligerents of the names, together with the indications of 
identity, not only of the wounded and sick but also of the 
dead, whether collected after the battle or discovered later 
on ; for the establishment and transmission of certificates 
of death ; for collection and transmission of articles of a 
personal nature found on the battlefield or on the dead, 
especially one half of their identity discs, the other half to 
remain on the body ; and for ensuring, before proceeding 
to cremation or burial, careful examination of the bodies 
in order to make sure that life is extinct and also in order 
to establish identity. The belligerents are bound to make 
provision for honourable interment and for respectful treat- 
ment and proper marking of graves so that they may always 
be found. Graves registration services are to be officially 
established, and there is to be an exchange of the lists of 
graves and of dead interred in cemeteries and elsewhere. 

Keces of equipment found upon the dead of the enemy are 
pubhc enemy property, and may, therefore, be appropriated 
as booty ^ by the victor. The case is different in regard to 
letters, money, jewellery, and other private property of 
value foimd upon the dead on the battlefield, or on the 
prisoners of war who die in the medical units or fixed 
establishments.® 

§ 124a, The Convention of 1929 is conspicuous for its AppUca- 
rejection of the idea underlying the so-called general 
tioipation clause.^ A^^eJe 25 lays down that if, in time ob vention. 

^ See Grotius, ii. o. 19, §§ 1, 3. * See above, § 69a. It appears that 

Begarding a valuable suggestion by as Montenegro was not a party to 
’DHmamx concerning sanitary meas- the Convention of 1906, that Con- 
ures for the purpose of avoiding vention was not formally binding 
ejttdmics, see above, vol. i. § 690 (n.). upon the belligerents in the World 

• See below, § 139. War. However, all belligerents in fact 

* See below, §§ 130 and 144. regarded the Convention as binding.* 
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war, a belligerent is not a party to the Convention, its pro- 
visions shall nevertheless be binding as between all the 
belligerents who are parties thereto. Moreover, Article 37 
of the Convention provides that ‘ a state of war shall give 
immediate effect to ratifications deposited and accessions 
notified by the belligerent Powers before or after the outbreak 
of hostilities.’ A further improvement on the previous Con- 
vention has been effected by the provisions of Article 38 
relating to the denunciation of the Convention. It is laid 
down in Article 38 that while a party may denounce the 
Convention, such denunciation to take effect after one year 
from the date of its notification, it shall not take effect 
during a war in which the denouncing party is involved. 
In such a case the Convention continues beyond the period 
of one year, until the conclusion of peace.^ Some slight 
progress has been achieved in regard to the enforcement of 
the Convention. Article 30 lays down that on the request 
of a belligerent an inquiry shall be instituted, in a manner 
to be decided between the interested parties, concerning any 
alleged violation of the Convention, and that when such 
violation has been established the belligerents shall put an 
end to it and repress it as promptly as possible. This pro- 
vision was adopted after the Conference found itself unable 
to agree that disputes as to the interpretation and applica- 
tion of the Convention shall be submitted to a binding 
report by a commission of inquiry or to a judicial decision.® 
However, although the existing provision is vague, it clearly 
imposes upon the belligerent the duty to agree to an inquiry 
and to desist from his conduct once its unlawfulness has 
been ascertained. 


^ To the knowledge of the editor 
there has so far been no instance of 
denunoiation of any of the Geneva 
Red Cross Conventions. 

* For a discussion of the possible 
enlargement of the scope of this 
article see Hammarskjold in Z.d.V., 
vii. (1937) pp. 265>294. See also 
Wehberg in Hague Bectieil, 48 (1934) 
(ii.), pp. 69-63. On the part of the 


International Red Cross Committee 
in investigating charges of violation 
of the Convention and of humanitarian 
rules of war in general see the letter 
addressed on April 24, 1936, by Ike 
President of the Committee to the 
Chairman of the League Commititee 
of Thirteen appointed in connection 
■with the Italo-Abyssinian War; Off. 
J,, 1936, p. 678. See also %bid,f pp. 
364 and 461. 
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§ 125. During antiquity, prisoners of war could be killed, tional 
and they were very often at once actually butchered or 
offered as sacrifices to the gods. If they were spared, they Captivity. 
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were as a rule made slaves, and only exceptionally liberated 
But belligerents also exchanged their prisoners, or liberated 
them for ransom. During the first part of the Middle Ages, 
prisoners of war could likewise be killed or made slaves! 
Under the influence of Christianity, however, their fate in 
time became mitigated. Although they were often most 
cruelly treated during the second part of the Middle Ages, 
they were not as a rule killed ; and with the disappearance 
of slavery in Europe they were no longer enslaved. By the 
time modern International Law gradually came into exist- 
ence, kflling and enslaving prisoners of war had disappeared ; 
but they were stiU often treated as criminals, and as objects 
of personal revenge. They were not considered in the power 
of the State by whose forces they were captured, but in the 
power of those forces themselves, or of the individual 
soldiers that had made the capture ; and it was considered 
lawful for captors to make as much profit as possible out of 
their prisoners by way of ransom, if no exchange of prisoners 
took place. So general was this practice that a more or less 
definite scale of ransom became usual. Thus, Grotius^ 
mentions that in his time the ransom of a private was the 
amount of his pay for one month. During the seventeenth 
century, the custom of considering prisoners to be m the 
power of their captors died out. They were now considered 
to be in the power of the sovereign by whose forces they 
were captured. But rules of the Law of Nations regarding 
their proper treatment were hardly in existence. The 
practice of liberating prisoners in exchange, or for ransom 
only, continued. Special cartels were often concluded at 
the outbreak of, or during, a war, for the purpose of stipu- 
lating a scale of ransom according to which either beUigerent 
could redeem his soldiers and officers from captivity. -The 
last ^ instance of such a cartel is that between England and 
France in 1780, stipulating the ransom for members of the 
naval and military forces of both belligerents. 

It was not until the eighteenth century, with its general 
tendency to mitigate the cruel practices of warfare, that 
matters changed for the better. The conviction in time 
1 iii. c. 14, § 9. 2 See HaU, § 134. 
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became general that captivity should only be the means of 
preventing prisoners from returning to their corps and tak- 
ing up arms again, and should, as a matter of principle, 
be distinguished from imprisonment as a punishment for 
crimes. The Treaty of Friendship ^ concluded in 1785 
between Prussia and the United States of America was 
probably the first to stipulate (Article 24) proper treatment 
for prisoners of war, prohibiting confinement in convict 
prisons and the use of irons, and insisting upon their con- 
finement in a healthy place, where they may have exercise, 
and where they may be kept and fed as troops. During the 
nineteenth century, the principle that prisoners of war 
shoxild be treated by their captor in a manner analogous to 
that meted out to his own troops became generally recog- 
nised, and the Hague Eegulatiqns, by Articles 4 to 20, 
enacted exhaustive rules regardmg captivity. These rules 
were drawn up in time of peace before the World War ; but 
the experiences of that war disappointed many hopes founded 
upon them. Moreover, the World War showed that the 
provisions of the Hague Convention were sadly incomplete. 
On July 1, 1929, representatives of forty-seven States met 
at Geneva, at the invitation of the Swiss Government, to 
consider the revision and the completion of existing rules on 
(a) the treatment of the sick and wormded in armies in the 
field ; and (6) the treatment of prisoners of war. The Con- 
ference, which on both questions was assisted by projects 
prepared by the International Conference of the Red Cross, 
evolved two Conventions, both of which were signed on 
July 29. The first is discussed above, §§ 118-124a. The 
second resulted in a Convention composed of 97 Articles as 
compared with the 17 Articles of the Hague Convention.® 
The Convention was signed on July 29 by thirty-three of 
the States participating in the Convention ; the other four- 
teen States represented at the Conference signed later on. 
Article 89 of the Convention provides that in the relations 
between States bound by the Hague Conventions of 1899 
and 1907 as well as by the Convention of 1929, the latter 

1 See Martens, pt, ii., iv. p, 37. 

* Treaty Series, No. 37 (1931), Cmd. 3794. 
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shall be regarded as complementary to Articles 4-20 of the 
Convention of 1907. In fact, however, the Convention of 
1929 incorporates all these articles with the exception of 
Articles 10-12 relating to release on parole.^ In view of this 
it is convenient to use the text of the Convention of 1929 
as a basis for the exposition of the existing law on the treat- 
ment of prisoners of war. 

§ 126. According to Articles' 2-4 of the Convention 
prisoners of war are in the power of the Government of the 
captor, and not of the capturing individuals or detachment. 
The prisoners must at aU times be humanely treated ® and 
protected, particularly against acts of violence, from insults 
and public curiosity. Their persons and honour must be 
respected. They retain their full civil capacity. The captor 
State must provide for their maintenance. Differences of 
treatment are permissible only if based on the military rank, 
the state of health, the professional abilities, or the sex of 
the prisoner. In general women must be treated with all 
the consideration due to their sex. Finally — and this is one 
of the most important innovations of the Convention of 
1929 — ^reprisals against prisoners of war are forbidden. The 
Convention thus, it is to be hoped, puts an end to what the 
World War has shown to be one of the more discreditable 
features of warfare.® 

§ 126a. The Convention contains detailed provisions con- 
cerning the information which the captor is entitled to ask 
from the prisoners. Such information is confined to a 
declaration of the prisoner’s true names and rank, or his 
regimental number. The consequence of the refusal to 
supply this information is that the prisoner exposes himself 


See below, § 129. 

* For the treatment meted out, 
during the World War, to British 
prisoners in the hands of the Ger- 
mans see ‘ TJte Tiynes ’ History and 
Encyclopaedia of the War, vi. (1916) 
pp. 241-280 ; McCarthy, The Prisoner 
of War in Germany (1918) ; Gamer, 
ii. §§ 331-360 ; and the following 
Bari. Papers : Misc. No, 3 (1918), 
Cmd. 8984 ; Misc. No. 19 (1918), 
Omd. 9106; Misc. No. 27 (1918); 
Misc. No. 28 (1918); Spaight, Air, 


pp. 328-348 ; Mullins, The Leipzig 
Trials (1921). See also Merignhac- 
Lemonon, i. pp. 255-303, on tie 
treatment of French prisoners; and 
Plassmann, Hie detUschen Kriegs- 
gefangenen in Franhreich (1921). 

® And see below, § 1266, as to so- 
caUed ‘ prophylactic ’ reprisals. The 
United States were the first to pro- 
hibit, in the Army instructions of 
1863, reprisals against prisoners of 
war. 
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to a restriction of the privileges accorded to prisoners of his 
category. No pressure of any kind may be exerted on 
prisoners to obtain information regarding the situation in 
their armed forces or their country in general (Article 5).i 
The prisoners are entitled to retain all personal belongings, 
including metal helmets, gas-masks, identity tokens, badges 
of rank, decorations, and articles of value, but not including 
arms, horses, military equipment, and military papers, 
which are booty.^ Their money may be taken away from 
them only on the authority of an officer. A receipt is to be 
given for it, and the sum impounded must be placed to the 
account of each prisoner.® After capture the prisoners of 
war must be evacuated from the fighting zone as soon as 
possible by stages of not more than twenty kilometres per 
^y unless shortage of food and water necessitates longer 
stages. An exception may be made for the case of prisoners 
who, by reason of their wormds or maladies, caimot imme- 
diately be evacuated (Article 7). Belligerents are required 
to communicate as soon as possible to each other through 
the information bureaux (see below, § 130) all captures of 
prisoners as well as the official addresses to which letters 
may be addressed to the prisoners of war. The latter must 
be enabled, as soon as possible, to correspond with their 
families in the maimer provided by the Convention (see 
below, § 1266). These provisions must be applied also to 
prisoners captured at sea as soon as possible after arrival 
m port (Article 8 ; and see below, § 127). 

§ 1266. According to Article 9, prisoners of war may be Treat- 

ment in 


^ It follows from the clear terms of 
the Convention that they must not 
be compelled to give information 
r^arding their age. Such informa- 
tion might enable the belligerent to 
draw conclusions as to the average 
of the opposing units and as to the 
i^te of the reserves of the enemy, 

* See below, § 144. In practice 
Land Warfare, § 69) such per- 
TOnal belongings are understood to 
include military uniform, clothing 
and kit required for personal use, 
alQiough technically they are Govern- 
ment property. Charges were made 
^lat me Grermans during the World 


War often deprived prisoners of their Camps, 
overcoats : see Gamer, ii. § 342. 

* According to Article 24 the belli- 
gerents shall agree on the maximum 
amount of cash which the prisoners 
shall be permitted to retain in their 
possession. The balance, and any 
deposit of money effected by them, 
must be carried to their account. 

The credit balances must be paid to 
them at the end of their captivity. 
Facilities must be accorded to them, 
during captivity, to transfer their 
credit balances, wholly or in part, 
to banks or private individuals in 
their country of origin. 
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interned in a town, fortress, fenced camp, or other place. 
They may be required not to go beyond fixed limits. They 
must not be confined or imprisoned except as a measure 
indispensable for safety or health, and they must be removed 
from districts which are unhealthy or the climate of which 
is too severe for prisoners coming from temperate climates. 
As far as possible prisoners of different races or nationalities 
must not be placed iu the same camp. The deplorable 
innovation, introduced during the World War, of so-caUed 
prophylactic reprisals ^ is responsible for the provision 
laying down that ‘ no prisoner may be sent to an area where 
he would be exposed to the fire of the fighting zone, or he 
employed to render by his presence certain points or areas 
immune from bombardment ’ (Article 9). Articles 4-17 
contain detailed provisions as to the installation of the 
prisoners’ lodgings, which must be hygienic, free &om 
damp, adequately heated and hghted, and provided with 
proper dormitories the conditions of which must be the 
same as for the depot troops of the captor. The same 
applies to the food of the prisoners, who must also he 
supphed v(dth adequate clothiug, underwear, and footwear. 
The smoking of tobacco is to be authorised. Collective 
disciphnary measures affecting food are forbidden. Canteens 
shall be estabhshed and their profits utilised for the benefit 
of the prisoners. Provision must be made for mamtaioing 
the camps in a condition of cleanliness and salubrity from 
the point of view of sanitary and bathing arrangements, 
physical exercise, the treatment of the sick, and prevention 
and detection of disease.^ Facilities must be given for the 
free performance of religious duties, including attendance 
at services subject to the routine and police regulations 
prescribed by the military authorities. Articles 18-20 deal 
with the internal discipline of camps, which must be placed 
under the authority of a responsible officer, the saluting 
of officers of the captor, the wearing of badges, and the 
language of announcements and orders communicated to 
the prisoners of war. Article 21 provides that at the 

1 See SpaigM, Air, pp. 333-340. food, and clotliing pro’nded ^ 

prisoners of war during tne Woiw 

* For details as to the quarters. War see Gramer, ii. §§ 336-347. 
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beginning of the war the belligerents shall inform each other 
of the titles and ranks used in their armed forces in order 
to ensure equality of treatment between the corresponding 
ranks of officers an4 persons of equivalent status. Both 
must be treated with due regard to their rank and age ; 
they may procure their food and clothing from the pay 
which they receive from the detaining Power and which 
must be the same as that of officers of corresponding rank 
in the armed forces of that Power, ^ provided that it does ^ 
not exceed the pay to which they are entitled in the armed 
forces of their own country. Articles 35-41 lay down 
provisions in the nciatter of correspondence and postal 
parcels. It is provided that the belligerents shall fix 
periodically the number of letters and post-cards which 
prisoners of war of different categories shall be permitted 
to send per month. Such correspondence must be sent by 
post by the shortest route ; it must not be delayed or with- 
held for disciplinary reasons.^ Prisoners of war are per- 
mitted to receive individually postal parcels containing 
foodstuffs and other articles intended for consumption or 
clothing. The correspondence or postal parcels sent to or 
by the prisoners of war are exempt from all postal charges 
in the countries of origin and destination and in the countries 
through which they pass. Presents and relief in kind sent 
to them are exempt from aU import and other duties as 
well as from charges for carriage on railways operated by 
the State. In cases of urgency they may be authorised to 
send telegrams on payment of the usual charges. Facilities 

^ This was also provided in the The examination of postal parcels 
corresponding Article 17 of the Hague must be effected under such con- 
Begulations. During the World War ditions as will ensure the preserva- 
the British Government was prepared tion of foodstuffs which they may 
to carry out this stipulation of this contain. According to Article 39, 
article, but the German Government prisoners must be permitted to receive 
refused. See * The Times ’ History individually consignments of books. 
and Encyclopaedia of the War, vi. Such consignments are subject to 
p. 263. See also Gamer, ii. § 335. censorship. But if works or coUec- 

* According to Article 40 the captor tions of books are sent to the camp 
may prohibit correspondence for mili- libraries by the representatives of the 
tary or political reasons. However, protecting Powers or of duly author- 
such prohibition must be of a tern- ised relief societies, the transmission 
porary character and must be for as of such consignments must not be 
laief a time as possible. Equally delayed under pretext of difficulties 
the censoring of correspondence must of censorship, 
be accomplished as soon as possible. 
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must be accorded for the transmission of documents like 
powers of attorney and wills, and if necessary, steps must 
be taken for the legalisation of the signatures of prisoners.^ 
Articles 27-34 contain provisions concerning the work of 
prisoners of war. The captor may employ them as workmen 
according to their rank and ability if they are physically fit 
and if they are neither officers nor persons of equivalent 
status.^ Prisoners of war may be employed by private 
individuals, but the captor must assume entire responsibility 
for their maintenance, care, treatment, and the payment of 
wages. They must not be employed on work for which they 
are physically unsuited, nor must they be employed on 
dangerous or unhealthy work. No disciplinary punishment 
is permitted in order to make work more arduous. The 


hours of work must not be excessive ; in no case may they 
be in excess of those permitted for civil workers of the 
locality employed on the same work. As to prohibited 
work Article 31 lays down as follows : ‘ Work done by 
prisoners of war shall have no direct connexion with the 
operations of the war. In particular it is forbidden to employ 
prisoners in the manufacture or transport of arms or 
munitions of any kind, or on the transpqrt of material 
destined for the combatant units.’ These prohibitions are 
more precise than those embodied in the Hague Convention, 
but, perhaps unavoidably, they are not altogether free of 
ambiguity.^ With the exception of work done in connection 


^ In case of death of a prisoner of 
war, his will must be received and 
drawn up, and death certified, under 
the same conditions as for soldiers of 
the armed forces of the captor. Pro- 
vision must be made for honourable 
burial, and for identification and 
proper treatment of graves (Article 
76). 

* However, so far as possible the 
captor is bound to find work for them 
if they so desire. Non-commissioned 
officers must not be compelled to 
undertake work other than of a 
supervisory character. 

® The term ‘ direct connexion ’ is 
not limited to work done in the 
fighting zone. For according to other 
provisions of the Convention — ^Articles 
7 and 9 — ^prisoners ought, as a rule 


to be placed outside the fighting zone. 
But does it cover the digging of 
trenches and building of fortffioaticms 
in places removed from the military 
operations ? It will also be noted 
that Article 31 probably does not 
exclude the manufacture of war 
material other than arms and muni- 
tions, provided again that it has 
no direct connection with military 
operations. The question wheiier 
prisoners of war can be compelled to 
construct fortifications and the like 
is just as much controverted as the 
question whether enemy civilians ean 
be forced to do such work. Soo 
above, § 116 (n.), and below, § 17^ 
See also Holland, War, No. 26; 
Fillet, p. 166 ; Spaight, Larid^ p. 21$; 
BeynerCs case, decided by the Germip 
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with the administration and maintenance of the camps, 
prisoners are entitled to a rate of pay fixed by agreements 
between the belligerents. The Convention lays down general 
rules for fixing the pay pending the conclusion of such 
agreements.^ 

§ 127. Every individual who is deprived of his liberty, Who may 
not for a crime, but for military reasons, has a claim to be 
treated as a prisoner of war. Accordingly, Article 1 of the Prisoners 
Convention lays down that it applies not only to combatants 
as defined in .^ticle 1 of the Hague Regulations (see above, 

§ 80), but also to members of levies en masse as defined in 
Article 2 of the Hague Regulations, and, generally, to 
combatants and non-combatants. Article 81 expressly 
enacts that non-combatant ^ members of armed forces, such 
as newspaper correspondents, reporters, sutlers,^ and con- 
tractors, who are captured and detained, may claim to be 
treated as prisoners of war, provided that they can produce 
a certificate from the military authorities of the army which 
they were accompanying. Moreover, the Convention extends 
to persons who belong to the armed forces of the belligerents 
and who are captured in the course of operations at sea 
or in the air.^ The conditions of capture may in such cases 
render necessary some departures from the provisions of the 
Convention, but such exceptions must not disregard the 
fundamental principles of the Convention and they must 
in any case cease when the captured persons reach a camp 
of prisoners of war. The Convention does not contain 
anything regarding the treatment of private enemy indi- 
viduals, and enemy officials, whom a belligerent thinks it 


Reichsgericht in the course of the so- 
called Leipzig Trials {Annual Digest, 
1923-1924, Case No. 232). As to the 
interrogation of prisoners of war by 
^eir captors with a view to obtain- 
ing military information see Spaight, 
Air, pp. 340-346. For the extent to 
which prisoners of war were com- 
pelled or enabled to work by the 
various belligerents during the World 
War, the nature of their tasks, and 
^e scales of their remuneration, see 
Gamer, ii. §§ 350-353 ; Leopold, Die 
BescMfligung der Kriegsgefangenen 
(1919). 


1 As showing that the work thus 
performed and its remimeration are 
not based on contract see Daniels 
V. Germany (Germano-Frenoh Mixed 
Arbitral Tribunal), Annual Digest, 
1927-1928, Case No. 373. 

2 See above, § 79. 

® A ‘ sutler ’ is defined by the Con- 
cise Oxford Dictiona^ as a * camp- 
follower selling provisions, etc.* 

* See also Articles 36-38 of the Air 
Warfare Rules drafted at The Hague 
in 1923 (§ 214d). And see in par- 
ticular Spaight, Avr, pp. 328-348, 
410-420. 
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necessary ^ to make prisoners of war ; but it is evident 
that they may claim all the privileges of such prisoners. 
They are not convicts, but are taken into captivity for 
military reasons, and are therefore prisoners of war. 

And the same is valid with regard to enemy civilians who 
at the outbreak of war are on the territory of a belligerent, 
and, for military reasons, are interned. They are not 
convicts either, but are deprived of their liberty for military 
reasons only, and are therefore prisoners of war.^ 

§ 128, Prisoners of war are subject to the laws and 
regulations of the armed forces of the captor. They must 
not be subjected to penalties other than those prescribed 
for similar acts by members of the forces of the captor; 
nor must they, while undergoing punishment, be exposed 
to treatment less favourable than that meted out to the 
latter. ‘ All forms of corporal punishment, confinement 
in premises not lighted by daylight and, in general, all 
forms of cruelty whatsoever are prohibited. Collective 
penalties for individual acts are also prohibited ’ (Article 46). 
Prisoners must not be deprived of their rank or of the 
privileges attaching thereto. After undergoing punishment 
they must not be treated differently from other prisoners. 
However, prisoners who have been punished as the result 
of an attempt to escape may, subject to the general safe- 
guards of the Convention, be put under a special regime 
of surveillance. Prisoners who are recaptured after having 
succeeded in rejoining their armed forces must not be 
punished for their previous escape. 

The Convention distinguishes between mere disciplinary 
punishment and the more serious punishment following upon 
judicial proceedings. In the case of disciplinary punishment ^ 

^ See above, §§ 116, 117. for criticism of this decision see 

® See above, § 100, and the author’s McNair, Legal Effects of War (1920), 
Introduction to Koxburgh, The Pris- pp. 63-64. 

oners of War Inforrmtion Bureau in ® Article 62 lays down that the 
London (1916). In B. v. Superin- captor is bound to ensure that the 
Undent of Vine Street Police Stalion, utmost leniency be exercised in de- 
ex paHe Liehmann [1916] 1 K.B. 268, ciding the question whether an 
it was held that an interned enemy offence is to be followed by d^- 
subject had the status of a prisoner pUnary punishment or by judicial 
of war and was therefore not entitled proceedings. This applies partiou- 
to a writ of habeas corpus in order larly to the question of escape (» 
to test the legality of his internment ; attempted escape. In either case 
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(Articles 54-59) imprisonment not exceeding thirty days is 
the maximum penalty ; the prisoners must not be transferred 
to prisons and other penitentiary establishments ; they 
must be permitted to read and write, and to send and 
receive letters, but not parcels and money ; adequate 
provision must be made for their health and physical fitness ; 
and, finally, disciplinary punishment must not be awarded 
by persons other than the officer commanding the camp or 
detachment or by the responsible officer acting as his 
deputy. Special safeguards are provided, in Articles 60-67, 
for the case of judicial proceedings against prisoners of war. 
These safeguards include notification, in good time, of the 
protecting Power of the commencement of the proceedings, 
provision for proper defence, trial (which must, as a rule, 
be public), appeal, and communication of the sentence to 
the protecting Power. Capital sentences must not be carried 
out before the expiration of a period of at least three months 
after the receipt by the protecting Power of a detailed 
communication. 

§ 129. The Convention of 1929 refers only incidentally 
to release on parole,^ but Articles 10 to 12 of the Hague 
Regulations, which on this matter remain in force,^ deal 
with release on parole ^ in the following manner : No 
belligerent is obliged to assent to a prisoner’s request to 
be released on parole, and no prisoner may be forced to 
accept such release. But if the laws of his country authorise 
him to do so, and if he acquiesces, any prisoner may be 
released on parole. In such a case he is in honour bound 
scrupulously to fulfil the engagement he has contracted, 


those aiding the escape incur only 
disciplinary punishment (Article 61), 
(It was originally intend^ to render 
such assistance immune from punish- 
ment, but the Conference eventually 
abandoned that view on the ground 
of camp discipline, and also ^because 
it was deemed contrary to principle 
to reconcile the punishment of the 
principal offenders with immunity 
accorded to accessories.) Also, es- 
caped prisoners who are recaptured 
before they succeed in joining their 
own armed forces are liable only to 


disciplinary punishment. Tor the 
disciplinary measures taken against 
prisoners by the various belligerents 
during the World War see Gamer, 
ii. 364 ; Jaccard, op. ci^., pp. 110- 
111 ; Scholz in ^.F., xi. (1918-1920) 
pp. 240-261. 

^ See below, § 130. 

* See above, § 126. 

* See Khorr, Das Ehrenwort Kriegs- 
gefangmer in seiner geschicMichen 
Entwickelung (1916) ; Spaight, Air, 
pp. 346-347 ; and Land Warfare, 
§§ 96-101. 


Release 
on Parole. 
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both as regards his own Government and the Government 
that released him. And his own Government is formally 
bound neither to request, nor to accept, from hirt) Q,xiy 
service incompatible with the parole given. Any prisoner 
released on parole and recaptured bearing arms against the 
belligerent who released him, or against his allies, forfeits 
the privilege of being treated as a prisoner of war, and may 
be tried by court-martial. The Hague Regulations do not 
lay down the punishment for such a breach of parole ; but 
according to a customary rule of International Law the 
punishment may be capital. 

§ 130. According to Article 77, every belligerent, and 
likewise a neutral State which receives and detains members 
of the armed forces of the belligerents, must establish on 
the commencement of war a bureau of information relatiye 
to prisoners of war in their territory. This bureau is in- 
tended to answer all inquiries about prisoners.^ It must 
be furnished by aU the services concerned with all the 
necessary information to enable it to make out, and keep 
up to date, a separate return for each prisoner, and it must, 
therefore, be kept informed of internments and changes as 
weU as of admissions into hospital, of deaths, releases on 
parole, exchanges, and escapes. It must state in its return 
for each prisoner the regimental number, surname and name, 
age, place of origin, rank, unit, wounds, the surname of the 
father and the name of the mother, date and place of captum, 
of internment, of the wounds received, date of death, and 
any observations of a special character. This separate 
return must, after conclusion of peace, be sent to the 
Government of the other belligerent. 

The bureau must likewise receive and collect aU objects 
of personal use, valuables, letters, and the like, left by 
prisoners who have been released on parole, or repatriated, 
or who have escaped, or died in hospital or in ambulances, 
and must transmit these articles to those interested. 

Article 79 provides for the establishment in a neuti^ 
country of a Central Agency charged with the duty d 


1 Information bureaux are exempt from fees on postal matter and sMEijr 
charges mentioned above (§ 1266). 
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collecting all information regarding prisoners of war and 
transmitting it to their coimtry or to the State in whose 
army they served.^ 

§ 130a. According to Articles 42-46, the prisoners them- Execu- 
selves are in some measure allowed to co-operate in the*'““'’^ 
execution of the provisions of the Convention. They have 
the right to bring before the military authoritiee, in whose 
hands they are, petitions concerning their treatment. They 
are entitled to communicate, for the same purpose, with the 
representatives of the protecting Powers. Their petitions 
and complaints must not give rise to any punishment even if 
they prove to be groundless. In any given locality prisoners 
of war must be authorised to appoint representatives to 
represent them before the military authorities and the 
protecting Powers. The Convention has adopted certain 
safeguards for facilitating the task of the representatives, in 
particular their correspondence with the military authorities 
and the protecting Powers.® 

Secondly, it is recognised that the collaboration of neutral 
protecting Powers charged with the protection of the 
interests of the belligerent is a guarantee of the regular 
application of the Convention. In the fulfflment of their 
duties the protecting Powers may, subject to the approval 
of the belligerents in question, appoint, apart from their 
diplomatic (and, probably, consular) personnel, delegates 
from among their own nationals or the nationals of other 
neutral States. The representative of the protecting Power 
or the other recognised delegates must be permitted to 
proceed to any place, without exception, where prisoners of 
war are interned and to hold conversations with them, as 
a general rule without -witnesses ® (Article 86). 

Pmally , in the event of a dispute between the belligerents 


^ Such bureaux were set up at the 
outbreak of the World War; see 
Gamer, ii, § 332. As to the bureau 
^tablished by Great Britain see 
Roxburgh, Prisoners of War In- 
foTfuaiion Bureau in London (1916). 

* In camps of officers the senior 
officer prisoner of highest rank is to 
^ recognised as the intermediary 
between camp authorities and officers. 


® This latter qualification was in- 
serted as a safeguard in case of sus- 
pected abuse of the right of private 
interview for the purpose of espionage. 
It must be noted that, as stated in 
Article 88, the part of the protecting 
Powers is not intended to derogate 
from the humanitarian work of the 
Intemational Bed Cross Committee. 
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concerning the application of the Convention, ‘the pro- 
tecting Powers shall, as far as possible, lend their good 
offices with the object of settling the dispute ’ (Article 87). 
They may propose to the belligerents the holding of a 
conference in neutral territory. It is laid down that ‘The 
belligerents shall be required to give effect to proposals 
made to them with this object ’ {ibid,). The protecting 
Power may submit for approval of the belligerents the name 
of a neutral subject or a person nominated by the Inter- 
national Red Cross Committee to take part in the conference.^ 

According to Article 84 the text of the Convention and of 
any supplementary agreements concluded by the beUigerents 
must be posted, whenever possible, in the native language of 
the prisoners of war, in places where they may consult them. 

In regard to the so-called general participation clause and 
the right of denunciation, the Convention enacts provisions 
identical with those adopted by the Convention concerning 
the treatment of sick and wounded (Articles 82, 95, and 96).2 
Belief § 131. Article 78 makes it a duty for every belligerent to 
Societies. facilities to relief societies to serve as intermediaries 

for charity to prisoners of war. The condition of the 
admission of such societies and their agents is that the 
former are regularly constituted in accordance with the 
law of their country. Delegates of such societies must he 
admitted to the places of internment for the distribution 
of relief, as also to the halting-places of repatriated prisoners, 
under a personal permit of the military authorities, provided 
they give an engagement in writing that they will comply 
with aU regulations by the authorities for order and police. 
Prisoners § 131a. The rules of the Hague Convention which were in 
dn^Tthe during the World War had been laid down in time 
World of peace ; and in war the attitude of belligerents towards 
prisoners is liable to change. All the States involved in 
the World War charged one another with violating the 
Hague Regulations by the maltreatment of prisoners of war, 
and at an early stage they arranged for inspection by neutrrf 

1 The Conference in 1929 discussed but these proposals were not accepted, 
proposals for more tangible machinery See Rasmussen, op. cit, pp. 63-6^ 
for settling the disputes arising out 

of the application of the Convention, * See above, § 124a. 
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representatives of the camps on their territory^l^ '^^The.,,*; 
reports of the inspectors disclosed conditions at c'fertain- ' 
times in certain German camps which were very bad, and 
made it clear that almost everywhere in Germany prisoners 
were suffering great hardships through insufficient food and 
clothing. The reports on British and French camps were 
almost uniformly satisfactory.^ None the less, Germany 
disbelieved them, and resorted to reprisals for the alleged 
maltreatment of German prisoners, while the Allies, in their 
turn, feared that conditions in the camps in Germany were 
even worse than appeared from the reports. Whatever may 
be the evidentiary value of some of the charges, undoubtedly 
the Hague Eegulations were grievously violated by Germany 
in letter and in spirit. 

During 1916, Great Britain, France, and Germany 
mutually agreed to transfer to Switzerland, for internment 
there, wounded prisoners and those suffering from certain 
diseases, and to repatriate certain classes of interned civilians. 
Germany and Russia later reached an agreement for the 
repatriation of incapacitated prisoners. In 1918, France 
and Germany arranged to repatriate those combatant 
prisoners (other than officers) who had been long in captivity 
and were over a given age, and a similar agreement between 
Great Britain and Germany was under negotiation when 
hostihties ended.^ 

§ 132. Captivity can come to an end in different ways. End of 
Apart from release on parole, and exchange, which have 
already been mentioned, it comes to an end — (1) through 
simple release or repatriation ^ without parole ® ; (2) through 


1 See details in Gamer, ii. §§ 333- visions inspired the rules and recom- 
334. mendations of the Convention of 

* For a German account see Kir- 1929. See A.J., xiii. (1919) pp. 97- 
chenheim in Stntpp, Wort., iii. pp. 101, and Suppl., pp. 1-72. 

456-463, and the literature there cited. * As to the ending of captivity 

* See details in Gamer, ii. § 357-360. through repatriation of sick or dis- 
And see the agreement between the abled persons see above, § 119. 

United States and Germany, of Nov- ® The Convention envisages the 
embOT 11, 1918, concerning prisoners possibihtyof repatriation or acoommo- 
of war, sanitary personnel, and civil dation in a neutral country of prisoners 
prisoners. Although this agreement of war in good health who have been 
was not ratified, because hostilities in captivity for a long time. The 
came to an end through the general persons thus repatriated must not be 
armistice of the same date, it is of employed on active military service 
great importance. Many of its pro- (Articles 72-74). 
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successful escape ; (3) through liberation by an invasion of 
the army to which the prisoners belong ; (4) throi^ 

prisoners ^ being brought into neutral territory by captors 
who take refuge there ; and, lastly, (5) through the war 
coming to an end. Release of prisoners for ransom is no 
longer practised, except in the case of the crew of a captured 
merchantman released on a ransom bill.* Rut the practice 
of ransoming prisoners might be revived if convenient 
provided that the ransom is to be paid, not to the individual 
captor, but to the belligerent whose forces made the capture. 

As regards the end of captivity through the war coining 
to an end, a distinction must be made according to the 
different modes of ending war. If the war ends by peace 
being concluded, captivity comes to an end at once ® with 
the conclusion of peace, and, as Article 75 expressly enacts 
the repatriation of prisoners must be effected as speedily 
as possible thereafter.^ If, however, the war ends throi^h 
conquest and annexation of the vanquished State, captivity 
comes to an end as soon as a condition of peace is in fe,et 
established. Captivity ought to end with annexation, and 
it will in most cases do so. 


V 


AJPPBOPRIATION AND UTILISATION OB PUBLIC 
ENEMY PEOPBETY 


Grotius, ill. o. 6— Vattel, iii. §§ 73, 160-164 — Hall, §§ 136-138— Westlake, 
ii. pp. 113-121 — ^Lawrence, §§ 171-175— Maine, pp. 192-206— Manning, 
pp. 179-193 — Twiss, ii. §§ 62-71 — ^Halleck, ii. pp. 73-82 — ^Moore, vii. § 1148 


§§ 529-o36— vv JLi«ti ouii, 

Blimtschli, §§ 644-6610 — Heffter, 
pp. 488-500 — Gr. F, Martens, ii. 


1 See below, § 337. 

® See below, § 195. 

® That, nevertheless, the prisoners 
remain under the discipline of the 
captor until they have been handed 
over to the authorities of their home 
State will be shown below, § 276, 

* Article 75 lays down that armis- 
tice conventions, if any, shall include 
provisions concerning the repatriation 


iii. § 340— Wheaton, §§346, 362-364- 
§§ 130-136— Lueder in HoUzend^ff, iv. 
§§ 279-280— UUmann, § 183— Fauchifis, 


of prisoners of war, and that, failhig ‘ 
such provisions, the belligerents sha| 
enter into communication with ea(& 
other on the question as soon as |i^i, ^ 
sible. On the analogy of Article 2^;' ' 
of the Treaty of VersaiUes, the 
vention envisages agreements 1^' hj 
tween the belligerents for institutiM ! * 
commissions for searching for s^ 
tered prisoners and their expatriai^ 
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1176-1193 (2) Usspsignct^ Nos. 592-604 — ^Pradior-Pod^re, vii. Nos. 
2989-3018— Rivier, ii, pp. 306-314— Nys,iii. pp. 252-266 — Calvo, iv. §§2199- 
2214— Fiore, iii. Nos. 1389, 1392, 1393, 1470, and Code, Nos. 1562-1565— 
Martens, ii. § 120— Longuet, § 96— Merignhac, iii«. pp. 459-494— Pillet, 
pp. 249-254— Gamer, ii. § 398— Rolin, §§ 543-557— Cruchaga, §§ 895-906 

—Keith’s Wheaton, pp. 801-812— Merignhac-Lemonon, i. pp. 605-619 

Kriegsbramh, pp. 57-60 — Holland, War, Nos. 113-116 — Land Warfare, 
§§ 426-432 — ^Meurer, ii. §§ 65-69 — Spaight, Land, pp. 410-418 — Zom, pp. 

243-270 — Rouard de Card, La guerre continentale et la propriiti (1877) 

Bluntschh*, Das Beuterecht im Krieg, und das Seebeuterecht imbesondere 
(1878) — Depambour, Des effets de Voccupation en temps de guerre sur la 
propri4U et la jouissance des biens publics et particuliers (1900) — ^Wehberg, 
Das Beuterecht im Land und Seehriege (1909 ; an English translation 

appeared in 1911 under the title Capture in War on Land and Sea) 

Latifi, Effects of War on Property (1909)— Huber in B.Q., xx. (1913) 
pp. — Rundstein in JR.1,, 3rd ser., vi. (1925) pp. 607-614. 


§ 133. Under a former rule of International Law, belli- Appro- 
gerents could appropriate all public and private ^ enemy 
property which they found on enemy territory. This rule Eaemy 
is now obsolete. Its place is taken by several rules, since 
distinctions are to be made between moveable and im- admis- 
moveable property, between public and private property, 
and, further, between different kinds of public and private 
property. These rules must be discussed seriatim. 

§ 134. Appropriation of public immoveables is not lawful immoye- 
so long as the territory on which they are has not become 
State property of the occupant through armexation. During Property, 
mere military occupation ® of enemy territory, a belligerent 
may not seU, or otherwise alienate, public enemy land and 
buildings, but may only appropriate their produce. Article 
55 of the Hague Regulations expressly enacts that a 
belligerent occupying enemy territory shall only be regarded 
as administrator and usufructuary of the public buildings, 
real property, forests, and agricultural works belonging to 
the hostile State and situated on the occupied territory ; 


^ It is impossible for a treatise to 
go into historical details, and to 
show the gradual disappearance of 
the old rule. Even during the nine- 
teenth century — see, for instance, 
G. P. Martens, ii. § 280 ; Twiss, ii. 
§ 64- — ^it was assert^ that in strict 
law all private enemy moveable 
property foxmd on enemy territory 
was as much booty as public property, 
although the growth of a usage was 


recognised which under certain con- 
ditions exempted it from appropria- 
tion. In the face of Articles 46 and 
47 of the Hague Regulations these 
assertions have no longer any basis, 
and all the text-books of the nine- 
teenth century are now antiquated 
with regard to this matter. 

^ As to occupation of enemy terri- 
tory see below, §§ 166-172. 
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and that he must protect the stock and plant, and administer 
them according to the rules of usufruct. He may, therefore 
sell the crops from public land, cut and sell timber in the 
public forests,^ let public land and buildings for the time 
of his occupation, and the like. He is, however, only 
usufructuary, and is, therefore, prohibited from exercising 
his right in a wasteful or negligent way so as to decrease the 
value of the stock and plant. Thus, for instance, he must 
not cut down a whole forest, unless the necessities of war 
compel him.2 

Immove- § 135. It must, however, be observed that only the 
^operty Wodace of public immoveables belonging to the State itself 
of Munici- may be appropriated, and not the produce of those belonging 
municipalities, or of those which, although they belong 
Beli^ous, to the hostile State, are permanently set aside for religious 
able, and purposes, for the maintenance of charitable and educational 
institutions, or for the benefit of art® and science. Article 56 
tions. of the Hague Regulations expressly enacts that such property 
is to be treated as private property. 

TJtilisa- § 136. So far as the necessities of war demand, a belligerent 
public of public enemy buildings for aU kinds of 

Buildings, purposes. .Troops must be housed, horses stabled, the sick 
and wounded nursed. Public buildings may in the first 
instance, therefore, be made use of for such purposes, 
although they may thereby be considerably damaged. And 
. it matters not whether the buildings belong to the enemy 
I State or to municipalities, whether they are regularly 
1 destined for ordinary governmental and municipal purposes, 
lor for religious, educational, scientific, and similar purposes. 
^Dhus, churches may be converted into hospitals, schools 
into barracks, buildings used for scientific research into 


1 Eor details of the German prac- 
tice during the World War see 
Garner, ii. § 398, and see the case 
referred to in § 282 below. During 
the occupation of part of Poland in 
1939 and 1940 Germany was reported 
to have resorted to general confisca- 
tion of the property of the Polish 
State. 

® See In re Falch (decided by the 
French Court of Cassation; Annual 
, Digest, 1927-1928, Case No. 383), 


reaffirming the principle of usufruct 
and quashing the decision of the 
court below, which held (ibid., 1925- 
1926, Case No. 367) that Article 56 
must be interpreted in a liberal 
manner in accordance with the 
requirements of modem warfare wi^ 
its immense immobilised armies 
their immense variety of wants in 
the matter of food and war materhd 
* See Ch. de Visscher in F.I., 3rd 
ser., xvi. (1936) pp. 246-266. 
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stables. But it must be observed that such utihsation of 
public buildings as damages them is justified only if it is 
necessary. A belligerent who trumed a picture gaUery into 
stables without being compelled thereto would certainly 
commit a violation of the Law of Nations. 

§ 137. Moveable public enemy property may certainly be Moveable 
appropriated by a belligerent, provided that it can directly 
or indirectly be useful for military operations. Article 63 
of the Hague Eegulations unmistakably enacts that a 
belligerent occupying hostile territory may take possession 
of the cash, funds, realisable securities,^ depots of arms, 
means of transport, stores, supplies, appliances (on land, or 
at sea, or in the air) adapted for the transmission of news 
or for the transport of persons or goods, and of all other 
moveable property of the hostile State which may be used 
for mihtary operations. Thus, a belligerent is entitled to 
seize not only the money and funds ^ of the hostile State, 
munitions of war, depots of arms, stores and supplies, but 
also the rolling stock of public railways ® and other means 
of transport, and everything and anything that he can 
directly or mdirectly make use of for military operations. 

He may, for instance, seize a quantity of cloth for the 
purpose of clothing his soldiers. 

§ 138. But just as the produce of certain public immove- Moveable 
ables may not be appropriated, so certain public moveables 

^ of Mtuuoz- 


^ See Tajtel v. Ministry of Agricul- 
ture and State Lands, Annual Digest, 
1923-1924, Case No. 246, and Rund- 
stein in RJ,, 3rd ser., vi. (1926) pp. 
607-614, for tlie case of a Polish 
landowner whose estate was hypothe- 
cate in 1911 to the Russian Treasury 
by judicial decree as security for the 
sum of 10,916 roubles. During the 
German occupation of this district of 
Poland in the World War he settled 
the claim wdth the German authorities 
for 3800 roubles. After the war the 
Polish Supreme Court refused to recog- 
nise the settlement of the claim and 
the cancellation of the mortgage. See 
alsoKaufmann, Kriegfilhrende Staaten 
dls SchuldTier und Gldubig&r feindlicher 
^aatsangeJidriger (19X6), p. 67. 

^ As regards the funds of public 
banks see Schiemann, Rechtslage der 


offentlichen BanTcen im KriegsfaUe 
(1902), pp. 39-64, and Dicker, Unter- 
liegt die Reichsbanh im Kriegsfcdle dem 
Beut&recU des Feindes? (1912), especi- 
ally pp. 58-69 ; see also Huber in RD., 
XX. (1913) pp. 667-679. As to the funds 
oi private banks see below, § 143a. 

® See Nowacki, Die Bisenbahnen 
im Kriege (1906), §§ 16, 19. Some 
writers — see, for instance, Pauchille, 
No. 1186, and Wehberg, op. cit., p. 22 — 
maintain that such rolling stock may 
not be appropriated, but may only 
be made use of during war, and must 
b^ restored after the conclusion of 
peace. The assertion that Article 
63, second paragraph, is to be inter- 
preted in that sense, is unfounded, 
for restoration is there stipulated for 
such means of transport and the like 
as are private property. 


palities, 
and of 
Religious, 
Charit- 
able, and 
the like 
Institu- 
tions. 
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may not be appropriated. For Article 56 of the Hague Regu- 
lations exempts the property of municipalities, of religious 
charitable, or educational institutions, and of institutions 
devoted to science or art. Thus the moveable property of 
churches, hospitals, schools, universities, museums, and 
picture galleries, even when belonging to the hostile State, 
cannot lawfully be appropriated by a belligerent. As regards 
archives, they are no doubt of scientific value, but a belli- 
gerent may nevertheless seize such State papers deposited 
therein as are of importance to him in connection with 
the war. 

Moveable § 138a. Such are the rules regarding moveable public 
Pro^rty property found in enemy territory ; but they were during 
during the World War systematically violated by the Central 
Powers, which carried ofi public moveable property of all 
kinds, even though of no military value, following the 
example of Napoleon I,, who seized works of art duriog 
his numerous wars and had them taken to the galleries of 
Paris.' But Just as the property seized by Napoleon had 
to be restored to its former owners in 1815, the property 
taken away by the Central Powers had to be restored under 
the Armistices and the Treaties of Peace. ^ 

Booty § 139 . The case of moveable enemy property found by an 
BatUe- invading belligerent on enemy territory is different from 
field. that of moveable enemy property on the battlefield. 
According to a former rule of the Law of Nations, all enemy 
property, public or private, which a belligerent could get 
hold of on the battlefield was booty, and could be appro- 
priated. Although some modem authors ^ who wrote before 
the Hague Conference of 1899 teach the vahdity of this rule, 
it is obvious from Articles 4 and 14 of the Hague Eegulations 
as well as from Article 6 of the Prisoners of War Convention 
of 1929,^ that it is now obsolete as regards private ^ enemy 
property, except military papers, arms, horses, and the 
like. But as regards public enemy property, this customary 

^ Thus Article 246 of the Treaty iPranoe by the German authorities, 
of Peace with Germany provides See also .Nicies 238, 244, Annexes, 

for the restoration of the trophies, ® See, for instance, Hefiter, § 135. . 

archives, historical souvenirs, or ® See above, § 126a. 

works of art carried away from ** See above, § 124, and below, 1 144* 
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rule is still valid. Thus not only weapons, munitions, and 
valuable pieces of equipment which are found upon the 
dead, wounded, and prisoners may be seized, hut also the 
war-chest and State papers in possession of a captured 
commander, enemy horses, batteries, carts, and all other 
public property found on the field of battle that is of value. 
To whom the booty ultimately belongs is not for Inter- 
national but for Municipal Law ^ to determine, since 
International Law simply states that public enemy property 
on the battlefield can be appropriated by belligerents. The 
restriction in Article 53 of the Hague Regulations that only 
such moveable property may be appropriated as can be 
used for the operations of war, does not apply to property 
found on the battlefield, for Article 53 speaks of ‘ an army 
of occupation ’ only. Such property may be appropriated, 
whether it can be used for military operations or not ; the 
mere fact that it was seized on the battlefield entitles a 
belligerent to appropriate it. 


VI 

APPROPRIATION AND UTILISATION OP PRIVATE 
ENEMY PROPERTY 

Gtotins, iii. o. 5— Vattel, iii. §§ 73, 160-164^Hall, §§ 139, 141-144— Westlake, 
ii. pp. 103-104— Lawrence, §§ 172-176, 179— Maine, pp. 192-206— Manning, 
pp. 179-183 — ^Twiss, ii. §§ 62-71 — Ealleck, ii. pp. 82-86 — ^Moore, Tii. §§ 1121, 
1161, 1162, 1156— Taylor, §§ 629, 632, 637— Wharton, iii. § 338— Wheaton,’ 
§366— Bluntsohli, §§ 652, 656-659— Heffter, §§ 130-136— Lueder in Rolfaen- 

i'’'- PP- 488-600 — G. P. Martens, ii. §§ 279-280 — Dlhnann, § 183 

Panohille, §§ 1194-1206, 1227-1320— Despagnet, Nos. 579-690— Pradier- 
Pod&fi, vii. Nos. 3032-3047 — Rivier, ii. pp. 318-323 — Nys, iii. pp. 262-266 
— Calvo, iv. §§ 2220-2229— Piore, iii. Nos. 1391, 1392, 1472, and Oode, 

Nos. 1636-1536, 1622-1623 — Martens, ii. § 120 — Longnet, §§ 97-98 

M&ignhac, iii“. pp. 418-427— Pillet, pp. 333-342— Gemma, pp. 341-344— 
Rdin, §§ 487-496, 521-642 — Merignhac-lAmonon, i. pp. 480-586 — Kriega- 
hrwuxdi, pp. 53-66— Zorn, pp, 270-283 — ^Menrer, ii, § 64— Spaight, Xa?uZ, 
pp. 188-201— Gamer, ii. §§ 396-397, 399— Holland, War, Nos. 106-107 — 
Imd Warfare, §§ 407-416 — Bentwich, The Law of Private Property in War 


‘ According to British Law, all 94, 96. And see a decision of the 
bo<rty belongs to the Crown. See German Beichagericht in Arnmd 
Twis^ ii. §§ 64, 71 ; Halleok, ii. pp. Bigeat, 1923-1924, Case No. 236. 
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(1907) — ^Borchard, § 104 — Scholz, Privateig&rdum im besetzten und unbe- 
setzten Peindesland (1919) — ^Paolucci, La giLerra e la condizione giuridica 
della proprietd privata (1918)— Udina in Riviata, 3rd ser., v. (1926) pp. 26- 
72 — Sachocki in xxxv. (1928) pp. 410-432. See also the monographs 

of Rouard de Card, Blnntschli, Depambour, Wehberg, and Latifi, quoted 
above at the commencement of § 133. 

Immove- § 140. Immoveable private enemy property may under 
circumstances or conditions be appropriated by an 
Property, invading belligerent. Should he confiscate and sell private 
land or buildings, the buv€^ would acquire no right ^ what- 
ever to the property. Article 46 of the Hague Regulations 
expressly enacts that ‘ private property may not be con- 
fiscated.' ^ But confiscation differs from the temporary use 
of private land and buildings for all kinds of purposes 
demanded by the necessities of war. What has been said 
above ® with regard to utilisation ofpnblic buildings applies 
equally ^ to private buildings. ^ necessary, they may be 
converted into hospitals, barracks, and stables without 
compensation for the proprietors, and they may also be 
converted into fortifications. A humane belligerent will not 
drive the wretched inhabitants into the street if he can help 
it. But under the pressure of necessity he may be obliged 
to do this, and he is certainly not prohibited from doing it. 
Private § 141, All kinds of private moveable property which can 
^terial serve as war material, such as arms, ammunition, cloth for 
and uniforms, leather for boots, saddles, and also all appliances 
(whether on land or at sea or in the air) which are adapted 
port. for the transmission of news or for the transport of persons 
and goods, such as railway rolling stock,® ships, telegraphs, 
telephones, carts, and horses, may be seized and made use 
of for military purposes by an invading belligerent ; but 

1 See below, § 283. ® § 136. 

* Although the Hague Regulations 

cannot literally be applied in occupied * The Hague Regulations do not 
enemy colonies populated by natives mention this ; they simply enact in 
and having only a few white settlers. Article 46 that private property must 
their real estate must not be sold, be * respected,’ and may not be 
as was done in German Bast Africa, confiscate. 

Togoland, Samoa, and the Camer- 

oons during the World War. On ® See Nowacki, Die Eisenbahm 
confiscation of property by the Ger- im Kriege (1906), § 16. Different, 
man occupation authorities in Poland of course, is the seizure of the rail- 
during the World War by way of way trcLcks^ and their removal to cite 
pcaaahy see Sachocki in R.O., xxxv. countries, as to which see Gamer, 
(1928) pp. 410-432. ii. | 397. 
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they must be restored at the conclusion of peace, and 
compensation must be paid for them. This is expressly 
enacted by Article 53 of the Hague Regulations. It is 
evident that the seizure of such material must be duly 
acknowledged by receipt, although Article 53 does not say 
so ; for otherwise how could compensation be paid after the 
conclusion of peace ? As regards the question who is to 
pay the compensation, Holland ^ correctly maintains that 
‘ the Treaty of Peace must settle upon whom the burden of 
Tnfl.Inug compensation is ultimately to fall.’ 

§ 142. On the other hand, works of art and science, and Works of 
historical monuments, may not under any circumstances or 
conditions be appropriated or made use of for military Historical 
operations. Article 5^ of the Hague Regulations enacts^eX 
categorically that ‘ all seizure ’ of such works and monuments 
is prohibited.* Therefore, although the metal of which 
a statue is east may be of the greatest value for cannons, it 
must not be touched. 

§ 143. Private personal property which does not consist Other 
of war material or means of transport serviceable for mihtarv 
operations may not as a rule be seized.® Articles 46 and 47 Property, 
of the Hague Regulations expressly stipulate that ‘ private 
property may not be confiscated,’ and ‘ pillage is formally 
prohibited.’ * But it must be emphasised that these rules 
have, m a sepse, exceptions demanded and justified by the 
necessities of war. Men and horses must be fed ; men must 
protect themselves against the weather. If there is no timA 
for ordinary requisitions ® to provide food, forage, clothing, 
and fuel, or if the inhabitants of a locality have fled, so that 
ordinary requisitions cannot be made, a beUigerent must 
take these articles wherever he can get them, and he is 
justified * in so doing. Moreover, quartering gf soldiers (who, 
together with their horses, must be well fed by the in- 

! TT. ■ proceeds are to be banded over to 

’ bee_ Ch. de Vissoher in BJ., 3rd them after the war. 

SKT., xvi. (1936) pp. 256-288. * Por an illustration see Mazzoni 

Bee above, § 133 (n.). Nor may v. Ministry of Finance (Court of 
me occupant Uquidate the businesses Venice), Annual Digest, 1927-1928 
of enemy subjects in occupied terri- Case No. 384. *■ ’ 

t(^, altiiough he can control them, ‘ See below, § 147. 

certainly not sell their real • The Hague Regulations do not 

estate (see above, 1 140), even if the mention this case. 
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habitants of the houses where they are quartered) is likewise 
lawful, although it may be ruinous to the private individuals 
upon whom they are quartered.^ 

§ 143a. Such are the rules regarding moveable private 
property found in enemy territory ; but they were 
systematically violated by the Central Powers during the 
World War. Live stock, particularly cattle and horses 
were seized in Belgium and the occupied parts of France 
and carried off to Germany. ^ Factories and workshops 
were dismantled and their machinery and materials carried 
away.^ Cash was taken from private banks.^ These are 
but examples of the wholesale seizure of private property 
practised by Germany and her allies in the countries which 
they occupied.^ However, reparation was stipulated for 
under the Armistices and Treaties of Peace.® 

§ 144. Private enemy property on the battlefield is no 
longer in every case an object of booty.*^ Arms, horses, 
and military papers may indeed be appropriated,® even if 
they are private property, as may also private means of 
transport, such as carts and other vehicles which an enemy 
has made use of. But letters, cash, jewellery, and other 
articles of value foimd upon the prisoners of war must not, 
according to Article 16 of the Convention of 1929, be taken 
away from them (see above, § 126a),® and according to 
Article 4 of the Convention of 1929 concerning the sick 
and wounded the belligerents are bound to collect and 
transmit to each other all articles of a personal nature found 
on the battlefield or on the dead. 


^ See below, § 147. 

* See Garner, ii. § 395, who quotes 
Lord R. Cecil as stating on March 19, 
1918, ‘ Belgium had 1,500,000 cattle ; 
we know that practically half of these 
have gone to Germany.’ 

* See Gamer, ii. § 396. Erench 
and Belgian authorities, while 0 Gcupy> 
ing the left bank of the Rhine after 
the Armistice, instituted criminal 
proceedings against German manu- 
facturers who had previously bought 
the machines and plant carried away 
by the German military administra- 
rion. Hippel, in Z.V., xxviii, (1919) 
pp. 184-206 ; and see Nast in R.G., 
xxvi. (1919) pp. 111-128. 


* See Gamer, ii. § 399. 

^ See also below, § 147. 

® Eor instance, the Treaty of Ver- 
sailles, Articles 238 and 244, Annexes. 

’ See above, § 139. 

* See above, § 139, and Article 4 of 
the Hague Regulations. This article 
only mentions arms, horses, and 
military papers; but saddles, stir- 
rups, and the like go with horses, 
as ammunition goes with arms, and 
these may for this reason likev^ 
be appropriated ; see Land Wi»fe»e, 
§ 69, note (e). 

® See also § 130 above, on ^ 
functions of Information Bureaux fe 
this connection. 
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§ 145. Such, is the position of a private property found Private 
by a belligerent on enemy territory ; different, however, is 
the case of enemy private property brought into the territory trough/ 
of a belligerent during war. Since such property found 
there at the outbreak of war may not be confiscated,^ and gerent’s 
private property found on enemy territory is nowadays 
likewise, as a rule, exempt from confiscation, there can be 
no doubt that private enemy property brought into a 
belligerent’s territory during time of war may not, as a 
rule, be confiscated.* On the other hand, a belligerent 
may prohibit the withdrawal of articles of property which 
can be used by the enemy for military purposes, such as 
arms, a mmuni tion, provisions, and the like. Anri by 
analogy with Article 53 of the Hague Eegulations, there 
can be no doubt that a belligerent may seize such articles 
and use them for military purposes, provided that he 
restores them at the conclusion of peace and pays com- 
pensation for them. 


VII 
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yattel, iii. § 166 — ^Hall, §§ 140-140* — Lawrence, § 180 — Westlake, ii. pp. 106- 
113 — Maine, p. 200 — Twiss, ii. § 64 — ^Halleok, ii. pp. 68-70 — ^Taylor, §§ 638- 
639— Moore, vii. § 1146— Bluntsohli, §§ 653-666— HefEter, § 131— Luederin 
HoUzendorff, iv. pp. 600-610— UUmann, 1 183— EauohiUe, §§ 1207-1226— 
Despagnet, Nos. 687-690— Pradier-Eoddre, -vii. Nos. 3048-3064— Rivier, 
ii. pp. 324-327— Nys, ui. pp. 328-392— CWvo, iv. §§ 2231-2284— Kore, in! 
Nos. 1394, 1473-1476, and Code, Nos. 1666, 1614-1620— Martens, u. § 120 
— longaet, §§ 110-114^M4rignliac, iii“. pp. 427-469— Pfllet, pp. 216-236— 
Zom, pp. 283-315— Kriegabrcmeh, pp. 61-63— Holland, War, Nos. 111-112 
Bordwdl, pp. 314-324 — ^Meurer, ii. §§ 66-64 — Spaight, Land, pp. 381-408 
-Ariga, §§ 116-122— Rolin, §§ 497-520— M6rignhac-IAmonon, i. pp. 668- 
606-,ar,^, WBrt., i. 764-769, ii. 364-366— Hyde, ii. §§ 691-693— Gamer, 
li. §§ 387-394, and in A.J., xi. (1917) pp. 74-112— iojid Waif are, §§ 416-426 
—Thomas, Lee riquisUione militairea (1884)— Keller, Begnisition und Kon- 
trOruHon (1898) — ^Pont, Lea riguiaitiona militairea dn tempa de guerre (1906) 
'—Albrecht, Beguiaitionen von neutraiem Privateigentum, etc. (1912), pp. 1-24 


‘ See above, § 102, and note on 
passage. 

* case of . enemy merchantmen 
sehsed in a belligerent’s territorial 
'WBiexB is, of course, an exception, 


as is also the case of enemy goods 
found by a belligerent on one of his 
own merchantmen and seized in one 
of his ports. See above, §§ 102a, 
1026, and below, §§ 177 (n.), 197 (n.). 
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— Gr^oiy, CoTiiributions and Bequisitions in War (1915) — ^Roquette, Aon- 
tribviionen (1916) — Borchard, § 105 — ^Ferrand, Des requisitions en matibre 
de droit international 'j^blic (1917) — Butler and Maccoby, The Development 
of International Law (1928), pp. 143-148 — ^Risley in the Journal of ^ 
Society of Comparative Legislation, New Ser., ii. (1900) pp. 214-223— Udinn 
in Bivista, xviii. (1926) pp. 26-71— Stauffenberg in Z.d. F., ii. (1931) pp. gg. 
102 . 

§ 146. Requisitions and contributions in war are the 
outcome of the eternal principle that war must support 
war.^ This means that every belligerent may make his 
enemy pay, as far as possible, for the continuation of the 
war. But this principle, though it is as old as war, and 
will only die with war itself, has not the same eiBfect in 
modem times on the actions of belligerents as it formerly 
had. For thousands of years, belligerents used to appropriate 
all private and public enemy property they could obtain ; 
and when modem International Law grew up, this practice 
found legal sanction. But after the end of the seventeenth 
century this practice grew milder, under the influence of 
the experience that the provisioning of armies in enemy 
territory became more or less impossible when the inhabitants 
were treated according to the old principle. Although 
belligerents retained, in strict law, the right to appropriate 
all private as well as all public property, it became usual 
to abstain from enforcing this right, and in lieu thereof to 
impose contributions of cash and requisitions in kind upon 
the inhabitants of the invaded country.^ When tjiis usage 
developed, no belligerent ever thought of paying in cash 
for requisitions, or giving a receipt for them. But in the 
nineteenth century another practice became usual; and 
commanders often gave a receipt for contributions and 
requisitions, in order to avoid abuse, and to prevent further 
demands for fresh contributions and requisitions by suc- 
ceeding commanders without knowledge of the former 
impositions. And there are cases during the nineteenth 
century on record in which belligerents actually paid in 

^ Concerning tbe controversy 849 ical development of the practice of 
to the justification of requisitions and requisitions and contributions is gives 
oontributions see Albrecht, op, cit,, by Keller, Bequisition und 
pp. 18-21. bution‘ (1898), pp. 6-26. 

* An excellent sketch of the histor- 
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cash for all reqtiisitions they made. The usual practice at 
the end of the nineteenth century was that commanders 
always gave a receipt for contributions, and that they either 
paid in cash for requisitions, or acknowledged them by 
receipt, so that the inhabitants could be indemnified by 
their own Government after conclusion of peace. However, 
no restriction whatever was imposed upon commanders with 
regard to the amount of contributions and requisitions, or 
with regard to the proportion between the resources of a 
country and the burden imposed. 

The Hague Regulations made a progressive settlement 
of the question by enacting rules which put it on a whoUy 
new basis. That war must support war remains a principle 
under these Regulations also. But they were widely 
influenced by the demand that the enemy State as such, 1 
and not the private enemy individuals, should be made to I 
support the war, and that only so far as the necessities 
of war demanded it, should contributions and requisitions 
be imposed. Although, therefore, certain public moveable 
property and the produce of public immoveables may be 
appropriated as heretofore,^ requisitions must be paid for 
m cash or, if this is impossible, acknowledged by receipt. 

§ 147. Requisition is the name for the demand for the 
supply of aU kinds of articles necessary for an army, such as ^ “ 
provisions for men and horses, clothing, or ntieans of trans- Quartet 
port.2 Requisition of certain services may also be made, but 
they will be treated® together with occupation of enemy terri- 
tory, requisitions in kind only being within the scope of this 
section. Now, what articles may be demanded by an army 
(^jmot once for ah. be laid down, as they depend upon its 
actual needs. According to Article 52 of the Hague Regula- 
tions, requisitions may be made, from municipalities as well 
as from the inhabitants, but so far only as they are really 

J ^ alwve, §§ 134, 137. reqxiisitions see also Leon r. German 

J or a refutation of the suggestion Staie (Germano-Roumanian Mixed Ar- 
™t a requisition is of a contractual bitral Tribunal), Annual Digest 1929- 
^ure see Pdyxene Plessa v. Turkish 1930, Case No. 295 ; PoznansU v. 

(Greco-Turkish Mixed German State (Germano-Polish Mixed 
AwnwoZ Digest, Arbitral Tribunal), ihid.. Case No. 

^-1928, Case No. 382. See also 298. 

OTauffenberg in Z.6.V,, ii. (1931) 

HP- 88-102. On the legal nature of * See below, § 170. 
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necessary for the army of occupation ; they must not be 
made in order to supply the belligerent’s general needs.^ 
They may not be made by individual soldiers or officers 
but only by the commander in the locality. All requisitions 
must be paid for in cash, and if this is impossible they must 
be acknowledged by receipt, ^ and the payment of the 
amount must be made as soon as possible.® The principle 
that requisitions must be paid for by the enemy is thereby 
absolutely recognised, but, of course, commanders-in-chief 
may levy contributions ^ in case they do not possess cash for 
payment of requisitions. However this may be, from the 
rule that requisitions must always be paid for, it again 
becomes clear and beyond all doubt that private enemy 
property is, as a rule, exempt from appropriation by an 
invading army.® 


^ Article 52 was entirely ignored 
by the Germans while they occupied 
Mgiuin and part of France during 
the World War, for they made 
requisitions, not only for the needs 
of the army of occupation, but for 
the needs of Germany in general. 
See details in Ferrand, 03 ?. cii., pp. 
434-444, and Gamer, ii. § 393 ; 
and see S.F., 1923-1924, pp. 179- 
180. Liszt, § 61, 5 (a), justifies 
Ctermany’s action in this respect on 
the ground of the necessity imposed 
ujKDn her by the ‘hunger-blockade.’ 
And see to the aiiK 3 effect the deci- 
sions of the Gennan Reichsg&richt i 
Annual Digest, 1919-1922, Case No. 
296; 1923-1924, Case No. 230. See 
also In re Fdlck (a French case) re- 
ferred to above, § 134. 

* See Gamer, ii. § 393- 

® The Mixed .^bitral Tribunals 
established after the World War 
held repeatedly that although a 
requisition as originally effected may 
not have been contrary to Inter- 
national Law, it becomes so when, 
after a reasonable time, no adequate 
compensation is forthcoming. See 
GcHdenberg Sons v. Germany (Special 
Arbitral Tribunal between Roumania 
and Germany), Annual Digest, 1927- 
1928, Case No. 369; Karmatzucas 
V. Germany, ibid,, 1925-1926, Case 
No. 365. 

* See below, § 148. 

* Th^e has been some confiict of 


judicial authority on the question 
whether requisitions effected in con- 
travention of Article 52 were valid 
in the meaning of effecting a change 
in the title. It was held in Tesdorpf 
V. German State (Anglo-German Mixed 
Arbitral Tribunal) that although some 
coffee requisitioned in Belgium was, 
contrary to the provisions of Article 
52, sent to Germany for the use of 
the army there, the requisition was 
not void in International Law and 
deprived the plaintiffs of their pro- 
perty there and then : Annual Digest, 
1919-1922, Case No. 340. See also 
to the same effect RalU BratTters v. 
German State (Anglo-German Mixed 
Arbitral Tribunal), ibid,, 1923-1924, 
Case No. 244. On the other hand, 
the Franco-German Mixed Arbitnd 
Tribunal held in Gros Roman el Cie, 
V. German Stale (ibid.. Case No. 246) 
that a requisition in such circum- 
stances did not transfer the property 
in the requisitioned goods. The 
Polish Supreme Court in SviOa v. 
GuzkowsJd (ibid,, 1919-1922, Case No. 
342) was of the same view. 
Belgian Court of Cassation held that 
a r^uisition unaccompanied by a 
receipt or payment was no more 
capable of transferring property than 
theft: Laurent v. Le Jeune {ib%d*y 
Case No. 343). This was also the 
view of the Hungarian Supreme 
Court {ibid,, p. 482). For an int^est- 
ing decision of the Ozechosbvak 
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A Special kind of requisition is the quartering ^ of soldiers 
in the houses of private inhabitants of enemy territory, who 
are required to supply lodging and food for them, and 
sometimes also stabling and forage for horses. Although 
the Hague Regulations do not specially mention quartering, 

Article 52 is nevertheless to be applied to it, since quartering 
is nothing else than a special kind of requisition. If cash 
cannot be paid at once for quartering, every inhabitant 
concerned must get a receipt for it, stating the number of 
soldiers quartered, and the number of days they were 
catered for, and the payment of the amount must be made 
as soon as possible. 

However, neither in the case of ordinary requisitions, 
nor in the case of quartering of troops, is a commander 
compelled to pay the prices asked by the inhabitants. On 
the contrary, he may fix the prices himself, although it is 
expected that they shall be fair. 

§ 148. Contribution is a payment in ready money de- Contribn- 
manded either from municipalities or from inhabitants, 
whether enemy subjects or foreign residents. Whereas 
formerly no general rules concerning contributions existed. 

Articles 49 and 51 of the Hague Regulations enacted that 
contributions might not be demanded extortionately, but 
exclusively * for the needs of the army, in order, for instance 
to pay for requisitions, or for the administration of the 
locality in question. They may be imposed by a written 
order of a commander-in-chief only, in contradistinction 
to requisitions which may be imposed by a mere com- 
mander in a locality. They may not be imposed indis- 
criminately on the inhabitants, but must so far as possible 
be assessed upon them in compliance with the rules laid 
down by their own Government regarding the assessment of 
taxes. And, finally, for every individual contribution a 
receipt must be given. It is apparent that these rules of 
the Hague Regulations seek to exclude aU arbitrariness and 


Sapreme Court see ibid.. Case No. 
340, where it was held that a subse- 
jaeiit sale by the requisitioning State 
does not retroactively render the 
lequiation void. 


^ See above, § 143. 

® As' regards contributions as a 
penalty see Article 50 of the Hague 
Regulations. See also Keller, op. oit., 
pp. 60-62. ^ 
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despotism on the part of art invading enemy with regard to 
contributions, and to secure to the ioidividual contributors, 
as well as to contributing municipalities,, the possibility of 
being indemnified afterwards by their own Government, 
thus shifting, so far as possible, the burden of supporting 
the war from private individuals and municipalities to the 
State proper.^ 

But the Hague Regulations relating to contributions, 
as well as those relating to requisitions, were violated by the 
Central Powers in the territories which they occupied during 
the World War. In Belgium and Northern France, for 
example, the contributions which they levied were un- 
doubtedly excessive, for they were limited to the needs 
neither of the army of occupation nor of the administration 
of the country.^ 


VIII 

DESTRUCTION OE ENEMY PROPERTY 

Grotius, iii. c. 6, §§ 1-3 ; c, 12 — ^Vattel, iii. §§ 166-168 — ^Hall, § 186 — ^Lawenoe, 
§ 206 — ^Manning, p. 186 — Twiss, ii. §§ 66-69 — ^Halleck, ii. pp. 87, 88, 92— 
Taylor, §§ 481-482—Wliarfcoii, iii. § 349— Moore, vii. § 1113— Wbealxm, 
§§ 347-351 — Bluntscbli, §§ 649, 651, 662, 663 — ^HefEter, § 126 — ^Lueder in 
HoUzendorff, iv. pp. 482-487 — ^Kluber, § 262 — G. F. Martens, ii. § 280— 
XJllmann, § 176 — FauoMUe, §§ 1084 (1), 1091 — ^Keith’s Wheaton, pp. 766- 
761 — ^Pradier-Fod6r6, vi. Nos. 2770-2774 — Rivier, ii. pp. 265-268— Nys, 
iii. pp. 160-164 — Calvo, iv. §§ 2215-2222 — Fiore, iii. Nos. 1383-1388, and 
Code, Nos. 1630-1534, 1610-1611— Martens, ii. § 110— Longuet, §§ 99, 100- 
Roli §§ 347-364 — ^Hyde, ii. § 657— Gamer, i, §§ 206-213 — Krieg^mudk, 
pp. 53-56 — ^Holland, War, Nos. 3 and 76 (g^) — Bordwell, p. 284r— Spai^t, 
Land, pp. 111-140— Spaight, Air, pp. 2Z9’25^Land Warfare, §§414, 
422, 426, 427, 434. 

§ 149. In former times invading armies frequently used 
to fire and destroy all enemy property they could not make 
use of or carry away. Afterwards, when the practice of 
warfare grew milder, belligerents in strict law retained the 

(Article 244, Annex 1), Germany was 
made liable to pay compensation fcr 
damage ‘ in the form of levies, 
and other similar exactions . . . upon 
the civilian population.’ 


^ It is strange to observe that 
Knegahravch, pp. 61-63, does not 
mention the Hague Regulations at 
aU. 

* See details in Gamer, ii. §§ 388- 
389. By the Treaty of Versailles 
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right to destroy enemy property according to discretion, 
although they did not, as a rule, any longer make use of such 
right. Nowadays, however, this right is obsolete. For in the 
nineteenth century it became a universally recognised rule 
of International Law that all useless and wanton destruction 
of enemy property, be it pubbc or private, was absolutely 
prohibited ; and this rule was expressly enacted by Article 
23 (g) of the Hague Regulations : ‘ to destroy . . . enemy’s 
property, unless such destruction ... be imperatively 
demanded by the necessities of war, is prohibited.’ 

§ 150. All destruction of, and damage to, enemy property Destruo- 
for the purpose of offence and defence is necessary destruction ^ 
and damage, and therefore lawful, whether it be on the Purposeof 
battlefield during battle, or in preparation for battle or^“®® 
siege. To strengthen a defensive position, a house may be Defence, 
destroyed or damaged. To cover the retreat of an army, 
a village on the battlefield may be fired. The district 
around a fortress held by an enemy may be razed, and, 
therefore, all private and public buildings, all vegetation 
may he destroyed, and all bridges blown up within a certain 
area. K a farm, a village, or even a town is not to be 
abandoned, but prepared for defence, it may be necessary 
to damage in many ways, or entirely destroy, private and 
public property. Further, if and where a bombardment is 
lawful, all destruction of property involved in it becomes 
likewise lawful. When a belligerent force obtains possession 
of an enemy factory which makes a mmunit ion or supplies 
provisions for the enemy troops, if it is not certain that it 
can hold it against an attack, it may at least destroy the 
plant, if not the buildings. Or if a force occupies an enemy 
fortress, it may raze the fortifications. Even a force 
entrenching itself on a battlefield may be obliged to resort 
to the destruction of many kinds of property. 

Be that as it may, in every case destruction must be 
‘ imperatively demanded by the necessities of war,’ and must 
not merely be the outcome of a spirit of plunder or revenge 
such as, during the World War, prompted the dreadful and 
utter devastation ^ of houses, orchards, vineyards, trees in 
^ See Qamer, i. § 206. 

X 


VOL. n. 
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the area from which the German armies in France withdrew 
in the spring of 1917, and of the coal-mines, factories, and 
dwellings in Cambrai and elsewhere which marked the 
Gterman line of retreat in the autumn of the following year,^ 
Destruc- I'-wJl. Destruction of enemy property in marching troops, 
military transport, and in reconnoitring, ig 
Becon- ’ lawful if unavoidable. A reconnoitring party need not keep 
an^n- ^oad if they can better serve their purpose by riding 

ducting across the tilled fields. And troops may be marched, and 
transport may be conducted, over crops when necessary. 
A humane commander will not unnecessarily allow his 
troops and transport to march and ride over tilled fields 
and crops. But if the purpose of war necessitates it, he is 
justified in so doing. 

§ 152. Whatever enemy property a belligerent may 
appropriate he may likewise destroy. To prevent the enemy 
from making use of them, a retreating force may destroy 
arms, ammunition, provisions, and the Kke, which they have 
taken from the enemy, or requisitioned, and cannot carry 
away. But they may not destroy provisions in the possession 
of private enemy inhabitants in order to prevent the enemy 
from making use of them in the future.^ Nor is a com- 
mander allowed to requisition such provisions in order to 
have them destroyed, for Article 52 of the Hague Regulations 
expressly enacts that requisitions are only admissible for 
the necessities of the army. 

Desiruc- § 153. All destruction of, and damage to, historical 
^torical nionuments, works of art and science, buildings for charitaWe, 
Menu- educational, and religious ® purposes are specially pro- 
WOTiwof hibited by Article 56 of the Hague Regulations, which 
enacts that the perpetrators of such acts must be prosecuted 
ipoursuivis), i.e. court-martialled. But these objects enjoy 
this protection only during military occupation of enemy 


Destruc- 
tion of 
Arms, 
Ammuiii- 
tion, and 
Pro- 
visions- 


^ See Gamer, i, § 211. See also 
Wow, § 154. 

® Spaight, Land, p. 138, objects 
to this statement. His arguments 
are not conclusive, because they 
cemeem the case of justified general 
devastation. 

* According to Grotius (ui. c. 6, 


§§ 2 and 3), destruction of graves, 
tombstones, eburohes, and the fike 
is not prohibited by the Law of 
Nations, although he strongly ad^ 
vises (iii. c. 12, §§ 5-7) that tiiey 
should be spared, unless their pre- 
servation is dangerous to ihe intoies^ 
of the invader. 
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territory. Shoiild a battle be waged around an historical 
monument on open ground, should a church, a school, or 
a museum be defended and attacked during military 
operations, these otherwise protected objects may be 
damaged or destroyed under the same conditions as other 
enemy property.’- 

§ 154. The question must also be considered whether, and General 
under what conditions, general devastation of a locality, be aon* * * ****" 
it a town or a larger part of enemy territory, is permitted. 

There cannot be the slightest doubt that such devastation 
is, as a rule, absolutely prohibited, and only in exceptional 
cases permitted when, to use the words of Article 23 (g) 
of the Hague Regulations, it is ‘ imperatively demanded by 
the necessities of war.’ It is impossible to define once for 
all the circumstances which make a ^general devastation 
necessary, since everything depends ji^on the merits of the 
special case. But the fact that a/general devastation can 
be lawful must be admitted. J&c is, for instance, lawful in 
case of a levy en mass^on already occupied territory, when 
self-preservation ol^ges a belligerent to resort to the most 
severe measures.^t is also lawful when, after the defeat 
of his main forces and occupation of his territory, an enemy 
disperses his remaining forces into small bands which carry 
on guerilla tactics and receive food and information, so that 
there is no hope of ending the war except by a general 
devastation which cuts off supplies of every kind from the 
guerilla bands. But it must be specially observed that 
general devastation is only justified by imperative necessity, 
and by the fact that there is no better and less severe way 
open to a belligerent.® There was, for example, no imperative 
necessity to justify the general devastation by the German 
iffmies of the Somme area of France in the spring of 1917, 
dming the World War, or of the country through which 
they were rolled back in the following autumn.® 


* See further belo-w, § 168. 

* See HaJl, § 186, -who gives in mice 
A go(^ survey' of the doctrine and 

praciace 'of general devastation from 

Opc^tts down to the beginning of the 
Bjnefeeenth century. See also Spaight, 
imi, pp. 125-139. 


® See Fauchille, VivacaaJtion des 
territoires occup4s par VAUemagne 
dans le Nord de la France (1917) ; 
and in R.O,, xxiv. (1917) pp. 317- 
336, and Gamer, i. §§206-213. See 
also above, § 160. 
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Be that as it may, whenever a belligerent resorts to general 
devastation, he ought, if possible, to make some provision 
for the unfortunate peaceful population of the devastated 
tract of territory. It would be more humane to take them 
away into captivity rather than let them perish on the spot. 
The practice, resorted to during the South African War, of 
housing the victims of devastation in concentration camps, 
must be approved. The purpose of war may even oblige 
a belligerent to confine a population forcibly ^ in con- 
centration camps. 


IX 


ASSAULT, SIEGE, AND BOMBAItDMENT 


Vattel, iii. §§ 169-170 — ^HaU, § 186 — ^Lawrence, § 204 — ^Westlake, ii. pp. 87- 
89--Moore, vii. § 1112— Halleck, ii. pp. 74, 82, 213— Hershey, No. 382— 
Taylor, §§ 483-485 — Bluntschli, §§ 552-5546 — ^Heffter, § 125 — ^Lueder in 
Holtzendorff, iv. pp. 448-457 — G. F. Martens, ii. §§ 286-287 — ^UUmann, § 181 
— ^Fauchille, §§ 1093-1099 (1) — ^Despagnet, Nos. 528-535 — ^Pradier-Fod6r6, 
vi. Nos. 2779-2786 — ^Rivier, ii. pp. 284-288 — Nys, iii. pp. 148-160— Calvol 
iv. §§ 2067-2095 — ^Fiore, iii. Nos. 1322-1330, and Code, Nos. 1524-1629-1 
Longuet, §§ 68-59— M4rignliac, iii®. pp. 270-284 — Suarez, §§ 366a, 3656 
— Hatsoliek, p, 19 — ^Keith’s Wkeaton, pp. 761-764 — Gemma, pp. 309-315— 
Rolin, §§ 366-378— M5rignliac-L6monon, i. pp. 194-228 — ^Hyde, ii. §§ 666- 
666 — Fillet, pp. 101-112— Zom, pp. 161-174 — Holland, War, Nos. 80-83 
— Bordwell, pp. 286-288 — Meurer, §§ 32-34 — Spaight, Larid, pp. 167-201 
— Garner, i. §§ 269-272— Znegr«6rawcA, pp. 18-22 — Land Warfare, §§ 117- 
138— Rolin-Jaequemyns in B.J., ii. (1870) pp. 659, 674, iii. (1871) pp, 297- 
307 — Fauchille in jR.G., xxiv. (1917) pp. 56-74. 


AMauit, § 165. Assault, siege, and bombardment are in themselves, 
severally and jointly, perfectly legitimate means of warfare.® 
Neither bombardment nor assault on the battlefield needs 
lawful, special discussion, as they are allowed under the gamA 
circumstances and conditions as force in general. The only 
question here is under what circumstances assault and 


^ ^ See above, § 116 (n.), and Hyde, 
ii. § 658. As regards devastation 
during the South African War, and 
the concentration camps instituted 
in consequence, see Beak, The After- 
medh of War (1906), pp. 1-30 ; ‘ The 
Tinm ’ History of the War in South 
Africa, v. pp, 252-254 ; Spaight, 
iMtndp pp. 306-310. 


* The assertion of some writers— 
see, for instance, PiQet, pp. 104-107, 
and Merignhac, iii®. p. 273 — ^tiiat 
bombardment is lawful only after an 
unsuccessful attempt by the besiegers 
to starve the besieged into surr«mer 
is not based upon a recognised role 
of the Law of Nations. 
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bombardment are allowed outside the battlefield. The 
^wer is indirectly given by Article 25 of the Hague 
Regulations, where it is categorically enacted that ‘the 
attack or bombardment, by any means whatever, of towns, 
villages, habitations, or buildings, which are not defended, 
is prohibited.’ ^ This provision involved a decided advance 
in the view taken by International Law, for it was formerly 
asserted by many writers ^ and military experts that, for 
certaiu reasons and purposes, imdefended localities also 
might, in exceptional cases, be bombarded ; but it is 
doubtful how far the practice of the World War came up 
to the new standard.® It matters not, however, whether 
the defended locality be fortified or not, since an unfortified 
place can be defended ; but under what circumstances a 
place is to be regarded as defended is not always free from 
doubt.^ Nothing prevents a belligerent who has taken 
possession of an undefended fortified place from destroying 
the fortifications by bombardment as well as by other means. 

The words ‘ by any means whatever ’ were added by the 
Second Hague Conference so as to cover bombardment by 
aircraft. Nevertheless, it is maintained by some that, by 
analogy with bombardment by naval forces,® railway 
junctions, munition factories, and the like may be bom- 
barded from the air though situated ha xmdefended places. 

The question of law is controversial.® All belligerents 
resorted to such bombardments during the World War. 

§ 156. Undefended towns, villages, habitations, or build- Assault, 
ings may not be assaulted ’ ; but when assault is lawful, ca^ed 
no special rules of International Law exist with regard to 
the mode of carrying it out. Therefore, only the general 


^ Siege is not here specially men- * See HoUs, The Peace Conference 
Uoned, both because no belligerent at The Hague (1900), p. 152. Accord- 
would dream of besieging an un- ing to Land Warfare, § 199, a looal- 
defend^ locality, and because it ity ‘ may be deemed to be defended, 
would involve unjustifiable violence if a military force is in occupation 
against enemy persons, and would, of, or marching through it,’ See 
therefore, be m^wful. Spaight, Air, p. 197, on the in- 

* See, for instance, Lueder in adequacy of the ‘ defence ’ test. 

Sotizendorff, iv. p. 461. s See below, § 213. 

* For details of the many charges • See below, §§ 214a, 214e ; and 
^ bombarding undefended places Spaight in JB. 7., 1923-1924, pp. 21-33, 
wh^ the belligerents made against and Spaight, Air, pp. 196-211. 

each other see Gamer, i. §§ 269-270. ^ See above, § 166. 
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rules respecting offence and defence apply. It is in particular 
not ^ necessary to give notice of an impending assault to 
the authorities of the locality, or to request them to sur- 
render before an assault is made. That an assault may, or 
may not, be preceded, or accompanied, by a bombardment, 
need hardly be mentioned ; nor that, by Article 28 of the 
Hague Regulations, pillage of towns taken by assault is 
expressly prohibited. 

Siege, § 157. With regard to the mode of carrying out siege 
oSed 'without bombardment, no special rules of International Law 
out. exist, and here too only the general rules respecting offence 
and defence apply. Therefore, an armed force besieging 
a town may, for instance, cut off the river which supplies 
drinking water to the besieged, but must not poison ^ the 
river. Moreover, no rule of law exists which obliges a 
besieging force to allow aU non-combatants, or even women, 
children, the aged, the sick and wounded, or subjects of 
neutral Powers, to leave the besieged locality unmolested.® 
Further, should the commander of a besieged place expel 
the non-combatants, in order to lessen the number of those 
who consume his store of provisions, the besieging force'need 
not allow them to pass through its lines, but may drive 
them back.^ 

Bombard- § 158. Bombardment by land forces was not generally 
considered prior to the World War except in connection 

^ This may be inferred from Article siege of that city in 1870 by the 
26 of the Hague Regulations. Germans, claimed the right of sendii^ 

2 See above, § 110. through the German lines a mss- 

* Such permission is sometimes senger with despatches to London 

granted. Thus in 1870, during the in a sealed bag, Bismarck declared 
Franco-German War, the German that he was ready to allow foreign 
besiegers of Strasbourg as well as of diplomats in Paris to send a courier 
Belfort allowed the women, the chil- to their home States once a week, but 
dren, and the sick to leave the only if their despatches were open 
besieged fortresses. and did not contain any remtuks 

* See JUiTid Warfare, § 129. " concerning the war. Although the 

That diplomatic envoys of neutral United States and other Powers 

Powers may not be prevented from protested, Bismarck did not idter 
leaving a besieged town is a con- his decision. The whole questioa 
sequence of their escterritoriality. must be treated as open : see Bolih 
However, if they voluntarily remain, Jaequemyns in R.I*, iii. (1871) pp. 
may they claim uncontrolled com- .371-377; and above, vol. i. § 399, ^ 
munication with their home State by Wharton, i. § 97. A& to the po^cm 
correspondence and couriers ? When of neutral consuls in the s^cae 
Mr. Washbume, the American diplo- military operations see Rousseau H 
matic envoy at Paris during the R,0., id. (1933) pp. 517-619. ■ 
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with assault or siege. But the experiences of that war, and 
in particular the new uses of aircraft ^ and long-range guns, 
have raised the question ^ how far bombardment is lawful 
when it is solely for destructive purposes, and is not intended 
to be a prelude to occupation by armed forces. If, as is 
generally held, bombardment by aircraft within the theatre 
of operations is lawful, even though there is no intention 
to occupy the bombarded area, similar bombardment by 
long-range guns would appear to be legitimate.^ However 
this may be, Article 26 of the Hague Regulations enacts 
that the commander of the attacking forces, except in the 
case of an assault, shall do all he can to notify his intention 
to resort to bombardment. But it must be emphasised 
that a strict duty of notification in all cases of bombardment 
is not thereby imposed, for a commander only has to do 
all he can to send notification. He cannot do it when the 
circumstances of the case prevent him, or when the 
necessities of war demand an immediate bombardment. 
The purpose of notification is to enable private individuals 
within the locality to be bombarded to seek shelter for their 
persons and for their valuable personal property. 

Article 27 of the Hague Regulations enacts the former 
customary rule that aU necessary steps must be taken to 
spare, as far as possible, all buildings devoted to religion, art, 
science, and charity, and historic monuments,^ hospitals, 
and aU other places where the sick and wounded are col- 
lected, provided these buildings, places, and monuments are 
not used at the same time for military purposes. To enable 
the attacking forces to spare them, they must be indicated 
by some signs, which must be previously notified to the 
attacking forces, and must be visible from the far distance 


^ As to aerial warfare see iDelow, 
§§ 214a-214e ; Spaight, Air, pp. 195- 
271; the same. Air Pow&r and the 
OHies (1930), passim; and Sloutzki 
in SJ. (Geneva), 1924, pp. 48-60 and 
151-169. See also the case of Coenca 
Bra0^s V. Germany, decided in 1927 
by the Greco-German Mixed Arbitral 
Iiibnnal, in which it was held that the 
obligation of Article 26 of the Hague 
Begolations (see below) applied by 
<«J&gy to bombardment from the 


air : Annual Digest, 1927-1928, Case 
No. 389. 

2 See PauchiUe in E.G>, xxiv. 
(1917) pp. 66-76. 

* This expression of opinion has 
been put together from a rough note 
by the author, and he evidently in- 
tended to reconsider it. 

^ See Zitehnannin Z.F., x. (1917) 
pp. 1-19, Clemen, Kunstschutz im 
Kriege (1919), and Ch. de Vissoher in 
EJ„ 3rd ser., xvi. (1936) pp. 266-270. 
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from which the besieging artillery carries out the bom- 
bardment. 

No bombardment takes place without the sufferers 
accusing the attacking forces of neglecting the rule that such 
places must be spared. In practice, whenever one belligerent 
accuses another of having intentionally bombarded a hospital, 
church, or similar building, the charge is always either 
denied with indignation or justified by the assertion that 
these sacred buildings have been used improperly by the 
accuser.^ However this may be, no legal duty compels the 
attacking forces to restrict bombardment to fortifications 
only. On the contrary, destruction of private and public 
buildings through bombardment has always been, and is 
still, considered lawful, as it is one of the means of impressing 
upon the authorities the advisability of surrender. Some 
writers ^ assert that bombardment of a town, in contra- 
distinction to its fortifications, is never lawful, or, at any 
rate, is lawful only when bombardment of the fortifications 
has not induced surrender. But this opinion does not 
represent the actual practice of belligerents, and the Hague 
Regulations did not adopt it. 


X 


ESPIONAaE AND WAR TREASON 


Grotius, iii, c. 4, § 18, No. 3 — ^Vattd, iu. §§ 179-182 — ^Hall, § 188 — ^Westlake^ 

ii, pp. 89-91 — ^Lawrence, § 199 — Phillimore, iii. § 96 — ^HaUeck, i. pp. 627- 
631, and in A.J., v. (1911) pp. 590-603— Taylor, §§ 490, 492— Whartcm, 

iii. § 347 — ^Moore, vii. § 1132 — ^Hershey, No. 383 — BlimtschJi, §§ 563-664, 
628-640 — ^HefEter, § 125 — ^Luederin HoUzevdorff^ iv. pp. 461-467 — U llmann , 


1 Thus when France in 1870 com- 
plained that the Germans, during the 
siege of Paris, had deliberately bom- 
barded the hospitals, the Germans 
asserted that it was an accident. 
Further, in 1870, during the siege of 
Strasbourg, when the Germans bom- 
barded the cathedral, they justified 
their action by asserting that the 
French had established an observa- 
ti<m post thereon. Again, in the 
World War, when the Ghermans 
^teiied and destroyed the cathedral 
of Bheims and other sacrosanct 


edifices, they again pleaded in justi- 
fication that observation posts had 
been established thereon. For detaib 
regarding bombardment of places 
enumerated in Article 27 during the 
World War see Gamer, i. §§ 285-289, 
and Spaigbt, Air, pp. 260-271. 

* See, for instance, PiUet, pp. 104- 
107 ; Bluntschli, § 664a ; Mdrignhac, 
iii®. pp. 280-284. Vattel (iii. § 169) 
does not deny the right to bombaid 
the town, although he does not re- 
commend it. 
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j 176 — yauchille, §§ 1100 (1)-1104 (2) — ^Despagnet, Nos. 636-642 — ^Pradier- 
Fod4r6, yi. Nos. 2762-2768— Rivier, ii. pp. 282-284— Nys, iii. pp. 209-218 
--Calvo, iv. §§ 2111-2122— Fiore, iii. Nos. 1341, 1374-1376, and Code, Nos. 

1492-1497— Martens, ii. § 116— Longuet, §§ 63-76— M6rignliao, iii«. pp. 286- 
299 — Rolin, §§ 381-399 — ^Hyde, ii. §§ 677-678 — ^Keith’s Wheatpn, pp. 764- 
766 — Met, pp. 97-100 — Zom, pp. 174-196 — Balladore PaUieri, pp. 244-249 
— Kunz, pp. 67-69 — Holland, PTar, Nos. 84-87 — ^Bordwell, pp. 291-292 — 

Meurer, §§ 35-38— Spaight, Land, pp. 202-215, 333-336— Spaight, Air, 
pp. 89-91, 272-279, 283-290— Ariga, §§ 98-100— Takaliasiu, pp. 185-194— 
KriegsbrancJi, pp. 30-31 — Land Warfare, §§ 166-173 — ^Friedemann, Lie 
BecMslage der KriegaJcundschafter und Kriegsspione (1892) — ^Detourbet, 
Lespionnage et la trahison (1898) — ^VioUe, Ve8pk>nnage militaire en temps 
de guerre (1904)— Adler, Die Spionage (1906) — ^Rentier, L'espionnuge et la 
traiiison en temps de paix et en temps de guerre (1916) — ^Hirt, Da ddlit 
d’espionnage (1937), especially pp. 263-276 — Bentwich in the JawrnjoX of 
the Society of Comparative Legislation, New Ser., x. (1910) pp. 243-249 — 

M‘Kuiney in the Illinois Law Review, xii. (1918) pp. 691-628. 

§ 159. War cannot be waged without all kinds of infor- Twofold 
mation about the forces and the intentions of the enemy, 
and about the character of the country within the zone of »g© and 
military operations. To obtain the necessary information, S^on. 
it has always been considered lawful to employ spies, and 
also to make use of the treason of enemy soldiers or private 
enemy subjects, whether they were bribed,^ or offered the 
information voluntarily and gratuitously. Article 24 of the 
Hague Eegulations enacted the old customary rule that the 
employment of methods necessary to obtain information 
about the enemy and the country is considered allowable. 

The fact, however, that these methods are lawful on the 
part of the belligerent who employs them does not protect 
from punishment such individuals as are engaged in procur- 
ing information. Although a belligerent acts lawfully in 
employing spies and traitors, the other belligerent, who 
punishes them, likewise acts lawfully. Indeed, espionage 
and war treason bear a twofold character. For persons 
conmiittmg acts of espionage or war treason are — as will 
be shown below ^ — considered war criminals and may be 
punished, but the employment of spies and traitors is con- Espionage 
sidered lawful on the part of belligerents. contra- 

§ 160. Espionage must not be confused, firstly, with tion to' 
muting, or secondly, with despatch-bearing. According to 

* &me writers maintain, however, that it is not lawful to bribe enemy Despatch- 
floidierB into espionage; see below, § 162. * § 256. bearing. 
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Article 29 of the Hague Eegulations, espionage is the act 
of a soldier or other individual who clandestinely, or under 
false pretences, seeks to obtain information concerning one 
belligerent in the zone of belligerent operations with the 
intention of communicating it to the other belligerent.^ 
Therefore, soldiers not in disguise, who penetrate into the 
zone of operations of the enemy, are not spies.^ They are 
scouts who enjoy all the privileges of members of armed 
forces, and they must, if captured, be treated as prisoners 
of war. Likewise, soldiers or civilians charged with the 
delivery of despatches for their own army or for that of the 
enemy, and carrying out their mission openly, are not spies. 
And it matters not whether despatch-bearers make use of 
balloons, aircraft, or other means of communication.^ Thus, 
a soldier or civilian trying to carry despatches from a force 
besieged in a fortress to other forces of the same belligerent, 
whether making use of a balloon, or an air-vessel, or riding 
or walking at night, may not be treated as a spy. On the 
other hand, spying can well be carried out by despatch- 
bearers, or by persons in a balloon or an air-vessel.^ The 
mere fact that a balloon or air-vessel is visible does not 
protect the persons using it from being treated as spies; 
since spying can be carried out imder false pretences quite 
as well as clandestinely. But special care must be taken 
to really prove the fact of espionage in such oases, for an 
individual carrjdng despatches is prima facie not a spy, and 
must not be treated as a spy until proved to be such.® 


1 For an interpretation of the 
phrase * in the zone of belligerent 
operations * see United States y. 
McDotuM, 265 Fed. 764; Annual 
Digest, 1919-1922, Case No. 298, 
where the Court held that the con- 
ditions of the World War brought the 
port of New York within the field of 
operations. Assisting or fayouring 
espionage, and knowingly concealing 
a spy, are, according to a customary 
rule of International Law, acts pun- 
ishable as though they were them- 
selves acts of espionage; see Land 
Welfare, § 172. 

On the status of agents landed 
by akeraft in enemy territory for 

purpose of obtaining information. 


causing destruction, etc., see Spai^t^ 
Air, pp. 272-290, and Liszt, §58, 
B(4). 

® As to aircraft and espionage 
see Spaight, Air, pp. 89-91, 272-279, 
283-290. 

* See below, § 366 (4), concemii^ 
wireless telegraphy. 

* A remarkable case of convictioai 
for espionage is that of Major Andr^ 
(see Halleck in A.J., y. (1911) p 
694), which occurred in 17^ dmh^ 
the American War of Independence. 
The American General Arnold, who 
was commandant of West Point, 
the North Biver, intended to des^ 
the Americans and join the British 
forces. He opened negotiatioBS wih 
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§ 161. The usual punishmeut for spying is hanging or Punish- 
shooting ; though less severe punishments are, of course, 
^^^jjnissible, and are sometimes inflicted. However, accord- age. 
iflg to Article 30 of the Hague Regulations, a spy may not 
be punished without trial before a court-martial ; and 
according to Article 31, a spy who is not captured in the 
act, hut rejoins the army to which he belongs and is subse- 
quently captured by the enemy, may not be punished for 
his previous espionage, but must be treated as a prisoner 
of war. But Article 31 applies only to spies who belong to 
the armed forces of the enemy ; civilians who act as spies, 
and are captured later, may be punished. No regard is paid 
to the status, rank, position, or motive of a spy. He may 
be a soldier or a civilian, an officer or a private. He may be 
following instructions of superiors, or acting on his own 
initiative from patriotic motives.^ 

§ 162. War treason is a comprehensive term for a number War 
of acts hostile to the belligerent within whose lines they are 
committed ^ ; it must be distinguished from real treason, 
which can only be committted by persons owing allegiance, 

Sir Henry C?liiitoii for the purpose of Phillimore, iii, § 106 ; Halleck, i. 
BBiTendering West Point, and Major p. 630 ; Rivier, ii. p. 284 ; Hyde, 

Andr^ was commissioned by Sir ii. § 677 (n. 3), where Winthrop 
Henry Clinton to make the final Sargent’s Life of Major Andri (New 
arrangements with Arnold. On the York, 1871) is cited. For an in- 
night of September 21, Arnold and structive collection of information 
Andr6 met outside the American and concerning espionage during the 
British lines, but Andr6, after having World War see L'espionTiage et le 
dianged his uniform for plain clothes, corttre-espionnage peridant la guerre 
undertook to pass the American lines mondicde (transl. from German, 1934). 
on his return, furnished with a ^ A case of espionage, remarkable 
passport under the name of John on account of the position of the 
Anderson by General Arnold. He spy, is that of the American Captain 
was caught, convicted as a spy, and Nathan Hale, which occurred in 
hanged. As he was not seeking 1776. After the American forces 
kfcmation— though Halleck, loc. had withdrawn from Long Island, 
p. 698, asserts the contrary — Captain Hale recrossed under dis- 
he was therefore not a spy according guise, and obtained valuable in- 
to Article 29 of the Hague Regula- formation about the English forces 
tions, and a conviction for espionage that had occupied the idand. But 
would not, if such a case occurred he was caught before he could rejoin 
today, be justified. But it would his army, and he was executed as a 
be po^ble to convict for war spy. The case of Major Jakoga and 
toea^ for Andr6 was no doubt Captain Oki, which, though reported 
Q^jotiating treason. Be that as it as a case of espionage, is really a 
my, George HI. considered Aadr6 a case of war treason, wfil be discussed 
mrtyr, and honoured his memory below in § 226 (n.). 

% granting a pension to his mother * The subject is more fully dis- 
a baronetcy to his brother. See cussed below in § 256. 
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albeit temporary, to the injured State. War treason can be 
committed by a soldier or an ordinary subject of a belliger- 
ent, but it can also be committed by an inhabitant of 
occupied enemy territory, or even by a subject of a neutral 
State temporarily staying there, and it can take place after 
an arrangement with the favoured belligerent or without 
such an arrangement. In any case, a belligerent making 
use of war treason acts lawfully, although the Hague Regu- 
lations do not mention the matter at all. 

This is generally recognised ; but it is controversial i 
whether a belligerent acts lawfully who bribes a commander 
of an enemy fortress into surrender, or incites enemy soldiers 
to desertion, or bribes enemy officers for the purpose of 
getting important information, or does other acts of this 
nature. If the rules of the Law of Nations are formulated, 
not from doctrines of book-writers, but from what is done 
by belligerents in practice,^ it must be asserted that such 
acts are not considered illegal according to the existing rules 
of the Law of Nations. 

Incite- § 162a. The legitimacy, formerly controversial,® of incit- 
ing enemy subjects to rise against the Government in power 

Subjects is now no longer disputed. During the World War the 

RebeUion. belligerents displayed vigorous activity in that direction.^ 
Since then, the increased possibility of disseminating pro- 
paganda by aircraft and, above aU, the advent of broad- 
casting, have revealed the wide potentialities of this weapon. 
While, in the war which broke out in 1939, both sides® 


^ See Vattel, iii. § 180 ; Heffter, 
§ 125 ; Taylor, § 490 ; Martens, ii. 
§ 110 (8) ; Longuet, § 52 ; M^rignhac, 
iii®. p. 289; Westlake, ii. p. 83; 
Hyde, ii, § 665. See also below, 
§164. 

* See Land Warfare, 1 158. 

® See, e,g., PiUet, p. 99 ; Martens, ii. 
p. 209 ; Despagnet, § 526 ; M6rignbac, 
iii. p. 150 ; Spaigbt, Land, pp. 146- 
150, who distinguishes between the 
incitement of troops, which he regards 
as permissible, and the incitement of 
the civilian population ; but see, for 
a different view, the same author’s 
Air, i^. 308-310; Hyde, ii. §626. 
See alro Baty in Tale Law Journal, 


xxxvi. (1926-1927) pp. 977-984, on 
fomenting of revolt by the occupying 
Power. By an Order in OouncS 
issued on October 3, 1939, under the 
Emergency Powers Act, alien enemies 
in Great Britain were permitted to 
hold commissions or enlist in the 
armed forces of the Crown. 

* See Spaight, Air, pp. 291-310, on 
propaganda by aircraft, and FauehiHe, 
No. 1088 (1). 

® Germany, somewhat inconsis- 
tently, enacted heavy penalties, not 
excluding the death penalty, for 
listening to foreign broadcasts 
communicating their contmits. 
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established regular wireless services for spreadmg war news 
both the enemy and the neutrals, the Allies resorted 
on a large scale to propaganda disseminated from aircraft 
as a means of inducing the population of Glermany to remove 
a dictatorial regime which, it was asserted, was solely 
lesponsible for the war. Although this type of persuasion 
runs the danger of relying to an undue extent on the view 
that the population of a country can in the long run be 
relieved of the responsibility for the acts of its government,^ 
no considerations of law stand in the way of the employ- 
ment of this means of breaking the resistance of the enemy. 
If the total annihilation of the enemy as an independent 
State is a legitimate aim of the war, there can be no objec- 
tion of a legal nature to activities calculated to achieve the 
object of the war by a revolutionary overthrow of the enemy 
government. Such acts are legitimate on the part both of 
the belligerent government and of the individuals charged 
with their execution. During the World War the Central 
Powers occasionally asserted the right to punish for high 
treason individual members of the armed forces of the 
enemy who dropped seditious leaflets from the air.^ No 
such right is conferred by International Law. 


XI 
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Grotaus, iii. c. 1, §§ 6-18 — Bynkershoek, Quaesticmes Juris pvlUci, i. c. 1 — 
Vattel, iii. §§ 177-178 — ^Hall, § 187—1^^61106, § 207— Westlake, ii. pp. 
79-81 — ^Pkillimore, iii. § 94 — ^Halleck, i. pp. 622-627 — ^Taylor, § 488 — 
Moore, vu. § 1116— Bluntschli, §§ 566-566— Heffter, § 125— Lueder in 
EoUzendcyrff, iv. pp. 467-461— ■UUmaim, § 176— BauchiUe, §§ 1085-1089— 
Bespagnet, Nos. 626-627 — ^Pradier-Fod6r6, vi. Nos. 2769-2761 — ^Rivier, 


^ ‘ Tlie men who form a state are 
BOt allowed to disclaim their part in 
tke offences alleged against it. . . . 
And this is just. Whatever is done 
Gommitted hy a state is done or 
committed by the men who are 
grouped in it, or at least the deed 
or the commission is sanctioned by 
^m. The state is not a self-acting 
iMdhine ’ : Westlake, Collected Papers^ 


2 See Spaight, Aitf pp. 304-306. 
Article 21 of the Hague Rules (see 
below, p. 409) provides as follows: 
‘ The use of aircraft for the purpose 
of disseminating propaganda shall 
not be treated as an illegitimate means 
of warfare. Members of the crews of 
such aircraft must not be deprived 
of their rights as prisoners of war on 
the charge that they have committed 
such an act.’ 
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ii. p. 261 — Nys, iii. pp. 204-209 — Calvo, iv, §§ 2106-2110 — ^Fiore, iii. 
1334-1339— Longuet, §§ 63-66— M^rignhac, iii®. pp. 263-266— Rolin, §§ 34 ^ 
363, 364 — M^rignliac-Lemonon, i. pp. 173-176 — ^Hatschek, pp. 317-31g-, 
Hyde, ii. § 669— Fillet, pp. 93-97— Kriegsbrauch, pp. 23-24— Holland, Far, 
Nos. 78-79— Bordwell, pp. 283, 286— Meurer, ii. pp, 161-152— Spaighi^' 
Laifid, pp. 162-166 — Spaight, Air, pp. 146-160 — Land Warfare, §§ 139-164-- 
Schoedensack, Der Flaggenmissbrauch im Landkriege (1938) — ^Brocher ia 
B.I,, V. (1873) pp. 326-329 — Grabau in Z,V., xx. (1936) pp. 267-276. 


Character 
of Buses 
of War. 


IHfferent 
TCmda of 
Strata- 
gems. 


§ 163. Ruses of war, or stratagems, are deceit employed 
in the interest of military operations for the purpose of mh- 
leading the enemy. Such deceit is of great importance in 
war, and, just as belligerents are allowed to employ bH 
methods of obtaining information, so are they — and Article 
24 of the Hague Regulations confirms this — allowed to 
employ all sorts of ruses for the purpose of deceiving the 
enemy. Very important objects can be attained through 
ruses of war, such as, for instance, the surrender of a force, 
of a fortress, the evacuation of territory held by the enemy, 
the withdrawal from a siege, the abandonment of an intended 
attack, and the like. But ruses of war are also employed, 
and are very often the decisive factor, during battles. 

§ 164, Of ruses there are so many kinds that it is impos- 
sible to enumerate ^ and classify them. But some instances 
may be given. It is hardly necessary to mention the laying 
of ambushes and traps, the masking of military operations 
(by means of false marches or the erection of batteries and 
the like), the feigning of attacks or idights or withdrawals, 
the carrying out of a surprise, and other stratagems employed 
every day in war. But it is important to know that, when 
useful, feigned signals and bugle-caUs may be ordered, the 
watchword of the enemy may be used, deceitful inteUigenee 
may be disseminated,^ the signals and the bugle-calls of the 
enemy may be mimicked ^ to mislead his forces. Even such 
detestable acts^ as bribery of enemy commanders and 
ofidcials in high position, and secret seduction of enemy 
soldiers to desertion and of enemy subjects to insurrecti^m,^ 
are frequently committed, although many writers protesi 


^ See Land Warfare, § 144, where 
a great number of legitimate ruses 
are numerated. 

* See the examples quoted by 
Fradier-Fod 6 r 6 , vi. No. 2761. 


* See Pradier-Fod 6 r 6 , yi. No. 2766, 

* The point has been disou^ 
above in §162. 

« See § 162 (n.). ;> 



RUSES 


335 


§165] 

As regards the use of the national flag, the military ensigns, 
and the uniforms of the enemy, theory and practice are 
tuianimous in prohibiting such use during actual attack 
and defence, since the principle is considered inviolable that 
during actual fighting belligerent forces ought to be certain 
who is friend and who is foe. But many ^ writers maintain 
that, until the actual fighting begins, belligerent forces may, 
by way of stratagem, make use of these means of deception. 

Article 23 (/) of the Hague Regulations does not prohibit 
their use without qualification, but only their improper use, 
thus leaving the question open,^ what uses are proper and 
what are not. Those who have hitherto taught the admis- 
sibility of the use of these symbols outside actual fighting 
can correctly maintain that this article does not prohibit it.® 

§ 165. Stratagems must be carefully distinguished from Strata- 
perfidy, since the former are allowed, whereas the latter is 
{ffohibited. Halleck^ correctly formulates the distinction, tinction to 
by laying down the principle that, whenever a belligerent 
has expressly or tacitly engaged, and is therefore bound by 
a moral obligation, to speak the truth to an enemy, it is 
perfidy to betray his confidence, because it constitutes a 
breach of good faith.® Thus a fiag of truce, or the cross of 


1 See, for instance, Hall, § 187 ; 
BtantscWi, § 665 ; Taylor, § 488 ; 
Oalvo, iv. No. 2106 ,* Fillet, p. 96 ; 
Longaet, §64. But the number of 
writers who considered it illegal to 
make use of the enemy dag, ensigns, 
and uniforms, eyen before an actual 
attack, was before the World War 
becoming larger; see, for instance. 
Loader in HoUzmdarff, iy. p. 458 ; 
M^rignhac, iii®. p, , 264 ; Pradier- 
Fodfi^, yi. No. 2760; Bonfils, No. 
1074 (see now Fauchille, § 1087) ; 
Krieg^auch, p. 24 ; Spaight, Larid, 
W- 104-110. As regards the use of 
the enemy flag by men-of-war see 
below, § 211. On abuse of flag in air 
warfare see Grabau in Archiv filr 
lA^irecM, yii. (1937) pp. 74-78. 

* See Land Warfare^ § 162. 

* When members of armed forces 
wear the uniforms of prisoners or of 
the enemy dead, not for deceit but 
tbrou|h shortage of clothing — and 
they always wfll if necessary — such 


distinct alterations in the uniform 
ought to be made as will make it 
apparent to which side the soldiers 
concerned belong (see Land Warfare^ 
§ 154). Moreoyer, if soldiers are, 
through lack of clothing, obliged to 
wear ciyilian greatcoats, hats, and 
the like, care must be taken that they 
wear a ^ed distinctive emblem which 
marks them as soldiers, since other- 
wise they lose the priyileges of 
members of armed forces. (See 
Article 1 of the Hague Regulations.) 
During the Russo-Japanese War each 
belligerent repeatedly accused the 
other of using Chinese clothing for 
members of their armed forces their 
soldiers apparently were obliged 
through lack of proper clothing 
temporarily to use Chinese garments. 
See, howeyer, Takahashi, pp. 174-178. 

* i. p. 623. See comment by 
Spaight, Air, pp. 145-146. 

® See Land Waarfare, §§ 139-142, 
146-150. 
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the Geneva Convention, must never be used for a stratagem ; 
capitulations must be carried out to the letter ; the feigumg 
of surrender to lure the enemy into a trap, the assassioatioa 
of enemy commanders, soldiers, or heads of States, are 
treacherous acts. On the other hand, stratagem may be 
met by stratagem, and a belligerent cannot complain (rf 
the enemy who so deceives him. If, for instance, a spy 
the enemy is bribed to give deceitful intelligence to big 
employer, or if an officer, who is approached by the enemy 
and offered a bribe, accepts it feigningly but deceives tk 
briber and leads him to disaster, no perfidy is committed. 


xn 

OCCUPATION OF ENEMY TERRITORY 

Grotius, iii. c. 6, § 4 — ^Vattel, iii. §§ 197-200 — §§ 163-161 — ^Westlake, 

ii. pp. 93-116 — ^Lawrence, §§ 176-179 — ^Maine, pp. 176-183— Halleck, H. 
pp. 466-500— Taylor, §| 668-579— Hershey, Nos. 387-400— Wharton, 

iii. §§ 354-355 — ^Moore, vii. §§ 1143-1165 — ^Bluntsolili, §§ 639-551— Hefftei; 
§§ 131-132 — ^Lueder in EoUzeridorff, iy. pp. 510-524— Kluber, §§ 265-266— 
G. F. Martens, ii. § 280 — ^Ullinann, §§ 183-184 — ^FauchiUe, §§ 1166-1171, 
1395 (63)-(66)— Bespagnet, Nos. 567-578— Pradier-Fod6r6, vii. Nos. 29^ 
2988, 3019-3028— Nys, iii. pp. 222-261 and 463-472— Rivier, ii. pp. 299-366 
— Calvo, iv. §§ 2166-2198 — ^Fiore, iii. Nos. 1454-1481, and Code, Nos. 1546. 
1568— Martens, i, §§ 117-120— Longnet, §§ 116-133— M6rignhac, iii«. p|. 
387-415 — ^Hyde, ii. §§ 688-702 — ^Ldszt, § 65 — Suarez, §§ 387-400— CJrucha^ 
§§869-893 — ^Hatsohek, pp. 308-314— Gemma, pp. 346-368— Balladow 
Pallieri, pp. 325-360 — ^Kimz, pp. 88-103 — ^Rolin, §§ 432-482— M4rigBl»e. 
L4monon, i. pp. 341-404 — Strupjp, Wdrt., ii. 164-166 — ^Liszt, § 61 — 
pp. 237-259— Zorn, pp. 213-243— Gamer, ii. §§ 366-430— 

pp. 45-60 — ^Holland, War, Nos. 102-106, and Lectures, pp. 354-^- 
Keith’s Wheaton, pp. 778-798 — ^Bordwell, pp. 312-330 — Meni«r, a. 
§§ 45-55 — Spaight, Lamd, pp. 320-380 — Ixmd Warfare, §§ 340-404— 
Waxeh VamUe invasion et la jiojpulation (1874) — ^Litta, Vocoupmom 
militaire (1881) — ^Loning, Die Ve/rwaUung des Oeneral-Gouvemements m 
mass (1874), and in JS./., iv. (1872) p. 622, v. (1873) p. 69— Bernik, ih 
^occupation militaire en temps de guerre (1884)— Corsi, Doccupazione 
tare in tempo di guerra e le rdazioni internazionali che ne derivano (2nd ed, 
18g6) — ^Bray, De Voccupation militaire en temps de guerre, etc, (1891)— 
Magoon, Lav? of Civil Government under Military Occupation (2nd ed., 19il^ 
— ^Lorriot, De la nature de Voccupation de gue/rre (1903) — ^Deherpe, 
le ddvetoppement de Voccupation en droit international (1903) — Sichd, Ms 
kriegerische Besetzung feindlichen Staatsgebietes (1906>— NowacM, Ms 
MisenhaLnen im Kriege (1906), pp. 78-90 — Conner, The DeveiopfMSit 
BeVtigerent Occupation (1912) — Meurer, Die vdlTcerrecMliche SteUwtg^^sks 
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J’eind besetzten Qebiete (1915) — ^Perrand, B&a requisitions en matUre de droit 
int&matkmdl public (1917)~-Laband, VerwaltungBelgie7is{l9l6)(m:Feat^he 
ffir Otto Mayer) — ^HSlken, Die Okhipaiions-armee und das Becht im besetzten 
Oebiete (1917) — Merkl, Die hriegerische Besetzung (Hirtlis Aimalen) (1917) 
— Nys, Uoccupation de guerre (1919)— Heymaim, Das Besetzungsrecht 
( 1920 )— Heyland, Die Bechisstdlung d&r besetzten Bheinlande (1923), pp. 

3 - 13 — Pfefier, Haager Landhriegsordnung und das Invasionsgebiet (1927) 

Rolin-Jaequemyns in BJ,, ii. (1870) p. 666, and iii, (1871) p. 311— Stier- 
Somlo in Z.V., viii. (1914) pp. 681-608 — Cybichowski in Z.I,, xxvi. (1916) 
pp. 427-478 — Oppenbeim in the Law Quarterly Review, xxxiii. (1917) 
pp. 266-286 and 363-370— Visscher, ibid., xxxiv. (1918) pp. 72-81- Bent- 
wichin B.F., 1920-1921, pp. 139-148— L6ning in ZJ,, xrdii. (1919-1920) 
pp. 287-306— Colby in GoVwmhia Law Review, xxr. (1926) pp. 904-922, and 
ibid., xr7i. (1926) pp. 146-170— Baty in Yale Law Journal, xxxvi. (1926- 
1927) pp. 966-984— Stanffenberg in Z.d.V., ii. (1931) pp. 86-119. 


§ 166. If a belligerent succeeds in occupying the whole, Oooupa- 
or even a part, of enemy territory, he has realised a very 
important aim of warfare. He can now not only use the Warfare, 
resources of the enemy comtry for nulitary purposes, but 
can also keep it for the time being as a pledge of his mihtarv 
success, and thereby impress upon the enemy the necessity 
of submitting to terms of peace. In regard to occupation. 
International Law respecting warfare has progressed more 
than in any other department. In former times, enemv 
temtory occupied by a belligerent was in every point con 
sidered his State property, so that he could do what he liked 
with it and its inhabitants. He could devastate the country 
with fire and sword, appropriate all public and private 
property therein, and kill the inhabitants, or take them 
away into captivity, or make them take an oath of allegiance. 

He could, even before the war was decided, and his occupa- 
tion was definitive, dispose of the territory by ceding it to 
a third State ; an instance of this happened durii^ the 
Northern War (1700-1718), when in 1715 Denmark sold the 
occupied Swedish territories of Bremen and Verden to 
Hanover. That an occupant could force the inhabitants of 
occupied territory to serve in his own army, and to fi ght, 
against their legitimate severe^, was indubitable. Thus, 
during the Seven Years’ War, Frederick IL of Prussia 
repeatedly made forcible levies of thousands of recruits in 
&£ony, which he had occupied. 

Ihaiing the second half of the eighteenth century things 

VOL. n. Y 
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gradually began to undergo a change. That the distincticm 
between mere temporary military occupation of territory, 
and real acquisition of territory through conquest and sub- 
jugation, became more and more apparent, is shown by the 
fact that Vattel ^ drew attention to it. However, it was 
not till long after the Napoleonic wars that, during the nine- 
teenth century, the consequences of this distinction were 
carried to their full extent by the theory and practice of 
International Law.^ The first writer who deduced the full 
consequences of the distinction between mere military occu- 
pation and real acquisition of territory was Heffter in his 
treatise Das europdische Vdlkerrecht der Qegenwart? which 
appeared in 1844 ; but it took the whole of the nineteenth 
century to develop the rides regarding occupation which 
are now universally recognised, and in many respects have 
been enacted by Articles 42-56 of the Hague Regulations. 

In so far as these rules touch upon the treatment of the 
persons and property of the inhabitants of occupied terri- 
tory, and property situated thereon, they have already been 
considered.* What concerns us here is the sum of the rights 
and duties of the occupying belligerent in relation to his 
political administration of the territory, and to his political 
authority over its inhabitants.® The principle underlying 
' these modem rules is that, although the occupant in no 
wise acquires sovereignty over such territory through the 
mere fact of having occupied it,® he actually exercises frar 

1 iij. 1 197. ■ the Eienoh in 1810, was, before o(«- 

» So late as 1808, after the Russian elusion of peace, ceded by Great 
troops had militarily occupied IFiu- Britain to Sweden by Article 5 of 
land, which was at that time a part the Treaty of Stockholm of March 
of Sweden, Alexander I. of Russia 3, 1813. But it would s^m W 
TOft ilA the inhabitants take an oath Sweden never took possession of li 
of allegiance (see Martens, i. At any rate, by the Treaty of Lond(» 

p. 9), although it was only by Artide 4 of August 13, 1814, she oons^ted 
of the Peace Treaty of Frederiks- to its restitution to France, Qr^ 
hamm (see Martens, N,B,, i. p. 19) Britain paying her twenty-four miUkai 
of September 17, 1809, that Sweden francs as compensation, 
ceded Finland to Russia ; and so * § 131. See above, §§ 107-1^. 
late as 1814, in the case of TU » The Hague Regulations (Ariades 
loUna (1 Bod. 450), Sir WiUiam 42-66). 

Scott still asserted the validity of « See Ottoman Debt ArbUraxi^^ 
the principle of the common law Annual Digest, 1926-1926, Case No, 

‘ dxat a conquered country forms im- 360. The same applies to tenit^es 
mediately part of the King’s Bo- occupied by virtue of an amis^, 
minions ’ ; alluding to the fact that agreement : see Kemeny v. Jugo^^ 
the island of Guadeloupe, taken from State (Hxmgarian Yugoslav Mixed 
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the time being a military authority over it.^ As he thereby 
prevents the legitimate sovereign from exercising his 
authority, and claims obedience for himself from the inhabit- 
ants, he must administer the country, not only in the interest 
of his own military advantage, but also, at any rate so far 
as possible, for the public benefit of the inhabitants. Thus 
the present International Law not only gives certain rights 
to an occupant, but also imposes certain duties upon him.^ 

§ 167 . Since an occupant, although his power is merely Occupa- 
military, has certain rights and duties, the first question is, 
when, and under what ckcumstances, a territory must be 
considered occupied. 

Now, it is certain that mere invasion is not occupation. 
Invasion is the marching or riding of troops — or the flying 
of a military air-vessel — ^into enemy country. Occupation 
is invasion plus taking possession of enemy coxmtry for the 
purpose of holding it, at any rate temporarily. The differ- 
ence between mere invasion and occupation becomes 


Arbitral Tribimal), ibid.^ 1927-1928, 
Case No. 374 ; Del Vecehio v. Connio 
(Court of Appeal of Milan), ibid.^ 
1919-1922, Case No. 320; but see, 
baviug regard to the dissolution of 
Austria-Hungary, Galatiolo v, JSeites 
(Italian Court of Cassation), ibid., 
Case No. 319. See also Heyland in 
Slrupp, Wort., iii. pp. 315-322. For 
m application of the principle that 
occupied territory does not cease to be 
pwt of the territory of the other 
bdUyfgerent see Naoum and Others v. 
The Government of French West Africa 
(decided by the French Court of 
Cassation), Annual Digest, 1919-1922, 
Case No. 312 ; Commune of Bdcsborod 
Case (decided by the Hungarian 
Supreme Court), ibid.. Case No. 316. 
It has even been held that the laws 
enacted by the lawful sovereign during 
the occupation are binding in the 
occupied territory, see Kulturas Balss 
Case (a Latvian case), ibid.. Case 
Ho. 321. But Belgian courts have 
held that such new laws enacted by 
the kwful sovereign with the inten- 
ts to injure the occupant are not 
tehng upon the inhabitants as a 
Biatteir of their own municipal law ; 
seeDe Nimal v. De Nimal (a Belgian 
ease), ibid*, Case No. 311. But this 


exception, again, does not apply to 
activities of a reasonable or singular 
nature : see the Kauhlen Case (Belgian 
Court of Cassation), ibid.. Case No. 323. 

^ See the case SocidU des Quais de 
Smyrna v. Greek Government, Annual 
Digest, 1929-1930, Case No. 291, 
decided in 1929 by a special tribunal, 
on the question as to how far the 
occupant succeeds to certain rights 
of the lawful sovereign. See also 
B.G., xxxvii. (1930) p. 335. 

® The principles relating to occupa- 
tion of enemy territory have in a 
number of cases been held applicable 
to territory provisionally occupied 
by virtue of the Treaty of Peace: 
see Auditeur Militaire v. Reinhardt 
and Others (Military Court of the 
Belgian Army of Occupation), Annual 
Digest, 1923-1924, Case No. 239, and 
In re Schievens and Clemens (the same 
Court), ibid.. Case No. 240; Rhine- 
land Occupation (Jurisdiction) Case 
(German Reichsgericht), ibid,, 1919- 
1922, Case No. 335. As to occupation 
by virtue of an armistice agreement 
see Ferrari in Rivista, xix. (1927) 
pp. 460-496. And, generally, on 
occupation by force of foreign terri- 
tory in time of peace see Cavaglieri, 
ibid., pp. 317-353. 
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apparent by the fact that an occupant sets up some kind 
of ^'^ioainistration, whereas the mere invader does not. A 
small belligerent force can raid enemy territory without 
establfebing any administration, quickly rush on to some 
place in tbe interior for the purpose of recoimoitring, destroy- 
“g a bridge or depot of munitions and provisions, and tL 
a»nd quickly withdraw after having realised its pnrpose.i 
However this may be, as a rule occupation will be coincid- 
ent with invasion. The troops march into a district, and 
the moment they get into a village or town — ^unless they are 
actually fighting their way — ^they take possession of the 
municipal offices, the post office, the police stations, and the 
and assert their authority there. Prom the military 
point of view, such villages and towns are then ‘ occupied.’ 
Article 42 of the Hague Regulations enacts that territory is 
considered occupied when it is actually placed under the 
authority hostile army, and that such occupation 

applies only to the territory where that authority is estab- 
lished, and in a position to assert itself.^ This definition is 
not at all precise, but it is as precise as a legal definition of 
a fact^ Such as occupation can be. When the legitimate 
sovereigjj^ is prevented from exercising his powers, and the 
<^cupant, being able to assert his authority, actually estab- 
lishes an administration over a territory, it matters not 
with what means, and in what ways, his authority is exer- 
cised. For instance, when in the centre of a territory 
^ large force is established, from which flying oolumns 
are round the territory, it is indeed 

effectively occupied, provided that there are no enemy 
forces present, and these columns can reaUy keep it under 
control.^ conditions vary with those of the country 

concerned. When a vast country is thinly populated, a 
smaller force is necessary to occupy it, and a smalls 


§ 343 . 

frA relation of air forces 

see Spaight, Air, pp. 

so-called constructive 

SSISS- I* y 

8tm<^ve occnpataon is con- 

if an invader declares 


districts as occupied over winch he 
does not actually exercise contr<^ 
for instance, when he actuary 
occupies only the capital of a large 
province, yet proclaims that he has 
thereby occupied the whole of tha 
province, although he does not 
any steps to exercise control over ^ 
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number of centres need be garrisoned, than in the case of 
a thickly populated country 

§ 168. Occupation comes to an end when an occupant Oooupa- 
withdraws from a territory, or is driven out of it. Thus, 
occupation remains only over a limited area of a territory 
if the forces in occupation are drawn into a fortress on that 
territory, and are there besieged by the retu rning enemy, 
or if the occupant concentrates his forces in a certain place 
on the territory, withdrawing before the returning enemy. 

But occupation does not cease because the occupant, after 
having disarmed the inhabitants, and having made arrange- 
ments for the ad 33 iinistration of the country, is marching 
on to overtake the retreating enemy, leaving only com- 
paratively few soldiers behind. 

§ 169. As the occupant actually exercises authority, and Eights 
as the legitimate Government is prevented from exercising 
its authority,® the occupant acquires a temporary right of general 


1 Thus, the occupation of the 
former Orange Free State and the 
fcHrmer South African Republic be- 
came effective in 1901 some time 
after their annexation by Great 
Britain and the degeneration of 
ordinary war into guerilla war, al- 
though only about 260,000 British 
soldiers had to keep up the occupa- 
tion of a territory of about 600,000 
square miles. The facts that all the 
towns and aU the lines of communi- 
cation were in the hands, and under 
^ administration, of the British 
army, that the inhabitants of smaller 
^wjes were taken away into concen- 
tration camps, that the enemy forces 
were either in captivity or dispersed 
into comparatively small guerilla 
hands, and, finally, that wherever 
such bands tried to make an attack 
a sufficient British force could within 
reasonable time make its appearance, 
w(se quite sufficient to assert British 
authority over that vast territory, 
aKhough it was more than a year 
b^ore peace was finally established. 

It may well be doubted whether, 
when these territories were annexed 
(see above, vol. i. § 239), their occupa- 
toi could be called effective. The 
British Government ought not, there- 
fore^ to have proclaimed their annexa- 


tion at such early dates. But there 
ought to be no doubt that the occu- 
pation became effective some time 
afterwards, in 1901. See, however, 
Sir Thomas Barclay in the Law 
Quarterly Review, xxi. (1905) p. 307, 
who asserts the contrary ; see also 
below, §§264, 266. ^ The Times ^ 

History of the War in South Africa 
(v. p. 261) estimates the number of 
Boer fighters in May 1901 to have 
been about 13,000. These armed 
men were dispersed into a very large 
number of guerilla bands, and they 
were in a great many cases men 
who seemingly had submitted to the 
British authorities, but afterwards 
had taken up arms. The annexa- 
tion by Italy, during the Turco- 
Italian War, of Tripoli and Gyxenaica 
in November 1911, was likewise pre- 
mature. See vol. i. § 239, and Rapi- 
sardi-MirabeUi in RJ., 2nd ser,, xv. 
(1913) pp. 527-644. But see also 
Tambora in the Jahrhuch des VQlker- 


Occupant. 


rechts, i. (1913) pp. 583-629, who 
asserts the contrary. And see vol. i. 
§ 239 as to the annexation of Abyssinia 
by Italy in 1936. 

^ As regards the rights of the 
occupant of such neutaal territory 
as has become the theatre of war 


see above, § 71, 
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* admiiiistration over the territory and its inhabitants ; and 
\ all legitimate ^ steps he takes in the exercise of this right 
I must be recognised by the legitimate Government after 
Occupation has ceased. But as the right of an occupant in 
occupied territory is merely a right of administration, he 
may neither aimex it, while the war continues, nor set it 
up as an independent State, nor divide it (as Gennany 
during the World War divided Belgium into two adminis- 
trative districts * for political purposes. Moreover, the 
administration of the occupant is in no wise to be com- 
pared with ordinary administration, for it is distinctly and 
precisely military adnnnistration. In carrying it out the 
] occupant is totally independent of the constitution and the 
j laws of the territory, since occupation is an aim of warfare, 
iand the maintenance and safety of his forces, and the 
purpose of war, stand in the foreground of his interest, and 
must be promoted under all circumstances and conditions. 
But, although as regards the safety of his army and the 
purpose of war the occupant is vested with an almost absolute 
power, as he is not the sovereign of the territory he has no 
. right to make changes in the laws,® or in the adndnistration, 
other than those which are temporarily ^ necessitated by his 
interest in the maintenance and safety of his army and the 
. realisation of the purpose of war. On the contrary, he has 
the duty of administering the country according to the 
existing laws and the existing rules of administration ; he 
must ensure public order and safety, must respect family 
honour and rights, individual lives, private property, 
religious convictions and liberty.® It is clear that these 


1 See above, § 137, and below, 
§§ 279-284. 

* Gamer, ii. § 372. 

® See below, § 172. 

* There is no doubt, therefore, that 
the conversion, by the Germans in 
occupation of Belgium during the 
World War, of the University of 
Ghent into a Flemish institution 
was unlawful. See details in Gamer, 
ii. §§ 368-370. For a German view 
as to the necessity of conciliating 
the Flemish population see Hat- 
soh^ p. 331. 

* 8^ Article 43 of the Hague 


Regulations ; ‘ The authority of tfee 
legitimate Power having actually 
passed into the hands of the occu- 
pant, the latter shall take all ste^ 
in his power to re-establish and en- 
sure, as far as possible, public order 
and safety, while respecting, unless 
absolutely prevented, the laws in 
force in the coxmtry.’ After 13^ 
World War Belgian courts refused to 
admit the validity of most of the laTO 
and regulations issued by the 
occupation authorities as going beycffii 
the authorisation of Article 43; see 
CommuTie of QroiCe-B&rlmr v. OoS^tff 
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and other obligations of the occupant cannot be avoided 
by dint of the additional illegality of prematurely annexing 
the occupied territory.^ 

The implications of the non-observance of these principles 
was demonstrated when in the course of the war which 
broke out in September 1939 Germany occupied over one- 
third of Polish territory and annexed outright a substantial 
part of the occupied territory. Large numbers of the 
Polish inhabitants were removed to distant regions in order 
to provide room for German settlers ; even larger numbers 
were drafted for forced labour in the interior of Germany ; 
the operation of Polish law was suspended for the most 
part ; in districts forthwith annexed by Germany, German 
law and courts were introduced ; throughout the occupied 
territory the civil and political rights of the poptdation were 
subordinated in a determined fashion to the principles of 
German legislation and administration.® 

§ 170. An occupant having military authority over the Eights 
territory, the inhabitants are under his Martial Law,® and ooou^^nt 
have to render obedience to his commands.* Their duty to 
obey does not, of course, arise from their own Municipal habitats. 
Law, nor from International Law, but from the Martial 
Law of the occupant to which they are subjected. How- 
ever, the power of the occupant over the inhabitants is not 
unrestricted, for Articles 23, 44, and 46 of the Hague Regu- 


()f (JoMon Lagasie (Belgian Coiirt of 
Oaesation), Annital Digest, 1919-1922, 
Cfeise No. 326; Mathot v. Lorigui 
(Court of Appeal of Lx6ge), ibid.. Case 
No, 329. On the other hand, they 
leoognised them as having legal effect 
when their reasonableness was proved, 
for instance, in cases when the regnla- 
jions aimed at reducing the prices of 
eommodities. See Bochart v. Com- 
mMse of Supplies of Comeux (Court of 
Appeal of liege), ibid.. Case No. 327 ; 
(Mekens v. De Haas (District Court 
of Eotterdam), ibid., Case No. 336 ; 
OUg of Medine v. Sociiti Gentrale pour 
l^MsBpioitaiion du Gaz (Court of Appeal 
of Brussds), ibid., 1926-1926, Case 
No. 362. As to changes in rules of 
pscoeedure see Marjamoff v. District 
^ WMmoek (Polish Supreme Court), 
m., 1923-1924, Case No. 243. 


1 See vol. i. § 239 and p. 341, n. 1, 
above. 

2 In April 1940 Great Britain, 
Prance, and Poland in a joint declara- 
tion m^e a formal and public protest 
to the conscience of the world against 
these violations of International Law 
which Germany made no attempt to 
justify. For the text of the protest 
see The Times newspaper of April 18, 
1940. 

® See Hyde, ii, § 702. 

* See Hyde, ii. §§ 697-700, and 
Schmieden, Die persbnliche SMung 
d&r Lcmdesbewohne/r im kriegerisch 
besetzten Oebiet (1916). As to the 
restrictions upon personal liberty 
and patriotic demonstrations im- 
posed on occupied Belgium during 
the World War see Gamer, ii. §| 366- 
367. 
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lations ^ expressly enact that he is prohibited from com." 
pelling the inhabitants to take part in military operations' 
against the legitimate Government, or to give information 
concerning the army of the other belligerent or his means 
of defence. Nor may he compel them to take an oath of 
allegiance. Since the authority of the occupant is not 
sovereignty, the inhabitants owe no temporary allegiance 
to him. On the other hand, he may compel them to take 
an oath — ^sometimes called an ‘ oath of neutrality ’ — ^to 
abstain from taking up a hostile attitude against hhn and 
willingly to submit to his legitimate commands ; and he 
may punish them severely for breaking this oath. He may 
make requisitions and demand contributions ^ from them. 
He may compel them to render services as drivers or farriers, 
and may compulsorily employ them to bury the dead, 
collect and remove the wounded, and bring up stores, sup- 
plies, baggage, and the like,® provided — see Article 52 of 
the Hague Eegulations — ^the services required do not oblige 
them to take part in military operations against their own 
country. He may compel them to render services for the 
repair of roads, bridges, buildings, or other works damaged 
or destroyed by military operations, or necessary either for 
the administration of the country or for the needs of the 
army of occupation, always provided that the services do 
not involve taking part in military operations.^ 

Yet the meaning of ‘ taking part in military operations ’ 
is somewhat controversial. Many writers maintain, and 
Land Warfare ^ likewise asserts, that the words extend to 
the construction of bridges, fortifications, and the like, even 
behind the front. But the practice ® of belligerents has 


^ Althougli the Hague Regulations 
cannot literally be applied in occupied 
enemy colonies populated by natives 
and having only a few white settlers, 
the latter must not be deported, 
unless it is a military necessity to 
do so. 

« See above, §§ 147, 148. 

* Formerly he could likewise com- 
pel them to render services as guides, 
but this was prohibited by the 
wording which Article 44 received 
from the Second Hague Conference. 


But Germany, Austria-Hungary, 
Japan, Montenegro, and Russia 
signed with a reservation against 
Article 44, so that in the Wodd 
War the old rule was valid that 
inhabitants may be compelled to 
serve as guides. 

* As to the various contractol 
relations between the occupant and 
the inhabitants see Staufienberg in 
-Z.d.7., ii. (1931) pp. 86-119. 

® § 391. 

• See above, §§ 116 (n.), 126 (n.). 
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always distinguished between military operatiom and mili- 
tary preparations, and has not condemned as inadmissible 
the compiilsion of inhabitants to render assistance in the 
construction of military roads, fortifications, and the like 
behind the front, or in any other works in preparation for 
mihtary operations.^ During the World War, not only the 
Germans in Belgium and France,^ but also the Russians in 
Galicia,® compelled the inhabitants to construct fortifica- 
tions and trenches in the rear, although a generous inter- 
pretation of Article 52 ought to have prevented them from 
doing so. It is to be hoped that a future conference will so 
amend the Hague Regulations as to make the matter clear. 

However this may be, there is no right to deport inhabi- 
tants to the coimtry of the occupant, for the purpose of 
compelling them to work there. When during the World 
War the Germans deported to Germany several thousands 
of Belgian^ and French men and women, and compelled 

1 Attempts have been made to ® See details in Gamer, ii. § 400, 
obtain the prohibition of the requisi- and see Hyde, ii. §§ 666 and 699. 
tioning of even such services as only ® See Cybichowski in Z.I,, xxvi. 
involve taking part in military pre- (1916) p. 467. 
parationa. Thus the Russian draft ^ See Heuvel in E.G., xxiv. (1917) 
put before the Conference of Brussels pp. 261-300 ; Passelecc^ Les diporta- 
in 1874 proposed (Article 48) to tioria hedges d la lumUre des docu- 
stipulate that the population of an merits allemands (1917) ; Basdevant, 
occupied province might not be Les diportations du nord de la France 
forced to take part in the military et de la Belgique en vue du travail 
operations against their own Govern- ford et le droit intemationcd (1917) ; 
ment, or in such acts as are conhribu- Gamer, ii. §§ 413-430. See for this 
tory to the realisation of the aims of and other aspects of the German 
war detrimental to their own cov/nXry ; occupation of France : Pauly, Oem- 
but the Conference struck out the potion allemande et guerre totale 
words in italics. It is true that the (1930). In 1924, after proceedings 
Oxford Manuel des lois de la guerre by a Belgian deportee before the 
sur terre of the Institute of Interna- Belgian-German l£xed Arbitral Tri- 
tional Law did lay down (Article 48 bunal, which failed on the ground of 
(2)) the rule that an occupant must not jurisdiction {Becueil des dicisions 
compel inhabitants either to take part des Trihurmux Arhitraux Misxdes^ 4th 
in the military operations or to assist year. Nos. 46-48, pp. 674-686), it is 
him in his works of attack or defence ; reported that the Grerman Govem- 
but the Hague Conferences did not ment agreed with the organisation 
adopt this rule, and Article 52 of representing the Belgian deportees to 
the Hague Regulations prohibits the pay them the sum of 24 milhon francs, 
requisitioning of such services only subject to the approval of the mixed 
as imply an obligation to take part Arbitral Tribunal. See London Times 
in military operations. It is apparent newspaper, July 14, 1925, and To;^- 
that all attempts to extend the pro- bee. Survey of International Affairs, 
hibition to services which imply an 1924 (1926), p. 401, whose account is 
obligation to take part in military somewhat different ; and Pirenne in 
preparations and the like have BJ., 3rd ser., v. (1924) pp. 102-116. 
hitherto failed. That the deportations were in obvious 
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them to work there, the whole civilised world stigmatised 
this cruel practice as an outrage. 

The occupant may collect the ordinary taxes, dues, and 
tolls imposed for. the benefit of the State by the legitimate 
Government.^ But in such case he is, according to -Article 48 
of the Hague Regulations, obliged to make the collection 
as far as possible, in accordance with the rules in existence 
and the assessment in force, and he is bound to defray the 
expenses of the administration of the occupied territory on 
the same scale as that by which the legitimate Government 
was bound. 


Whoever does not comply with his commands, or com- 
mits a prohibited act, may be punished by him ; but 
Article 50 of the Hague Regulations expressly enacts the 
rule that no general penalty, pecuniary or otherwise, may 
be inflicted on the population on account of the acts of 
individuals for which it cannot be regarded as collectively 
responsible.^ It must, however, be specially observed that 
this rule unfortunately does not at all prevent ^ reprisals by 
an occupant in case acts of illegitimate warfare are com- 
mitted by enemy individuals not belonging to the armed 
forces, although in practice innocent individuals are thereby 
punished for illegal acts for which they are neither legally 
nor morally responsible. For mstance, a village is burned 
by way of reprisal for a treacherous attack committed there 
on enemy soldiers by some unknown individuals.^ Nor 
does Article 50 prevent an occupant from taking hostages ® 


disregard of International Law is 
clearly admitted by German writers ; 
see, for instance, Hatscbek, p. 312, 
n. 1, wbo, however, puts forward the 
plea Qf necessity. See also Hyde, ii. 
§ 699 (n.), and Liszt, § 61, i. (1). As 
to a su^ested convention to regulate 
the position of deported, evacuated, 
and refugee persons, see Ferri^re in 
Hevue intemaiionale de la Croix- 
Rotige (summarised in Journal of 
Comparative Legislation, 3rd ser., 
V. (1923) pp. 291-293). 

^ See Hyde, ii. § 691. 

* The Germans during their oo- 
cupaiaon of Belgium and Northern 
IVanoe in the World War regularly in- 
flicted general penalties. See details in 


Gamer, ii. §§ 403-412, where the mter- 
pretation of Article 50 is also discussed. 

® See Holland, War, No. 110, and 
Larid Warfare, §§ 386-386. See also 
Zom, pp. 239-243, where an im- 
portant interpretation of Article 60 
is discussed; Garner in A.J., xi. 
(1917) pp. 611-537 ; Lawrence, § 180 
(with note by Winfield) ; Hyde, ii, 
§ 692 ; and below, §§ 248-260. 

* See below, §§ 248-260, where 
objections against the existing law 
are formulated. This was the justi- 
fication alleged by Germany for the 
burning of Louvain. Gamer, i. §§ 282- 
284. 

® But this is a moot point ; see 
below, § 269. 
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to safeguard lines of communication threatened by guerillas 
not belonging to the armed forces, or for other purposes,^ 
provided that he does not kill them, although they must 
suffer for acts or omissions of others, for' which they are 
neither legally nor morally responsible. 

In the treatment of the inhabitants of enemy territory, 
the occupant need not make any difference between subjects 
of the enemy and subjects of neutral States ^ ; and resident 
subjects of neutral States have no claim, any more than 
have subjects of the enemy, against him for compensation 
for losses sustained in consequence of legitimate acts ® of 
war on his part.^ 


1 Belligerents sometimes take 
hostages for the purpose of securing 
comphance with demands for con- 
tributions, requisitions, and the like. 
As long as such hostages obtain the 
same treatment as prisoners of war, 
the practice does not seem to be 
illegal, although the Hague Regula- 
tions do not mention it, and many 
writers condemn it ; see above, 
§ 116 (n.), and below, § 259 (n.). 

2 See above, § 88,andPrankenbach, 
Die HechtsstelluTig von neviralen 
8ta4xtsangehdrigen in kriegfllhrenden 
Staaten (1910), pp. 46-60 ; Pitt 
Cobbett, Cases and Opinions on 
l7iternatio7ial Law (4th ed., 1924), ii. 
pp. 373-374; BUrsoh, Die rechtliche 
Stellung der ATigehorigen neutraler 
Staaien (1914), pp. 80-84 ; Borchard, 
§§ 101, 103. Schmid and Schmitz in 
^.6.7., i. (1929) pp. 251-320. See 
also Bouffanais, Les consuls en temps 
de guerres et de trouble (1933), pp. 
136-161. 

* Hardman^ 8 case (see A.J,, vii. 
(1913) p. 879, and B.T., 1921-1922, 
pp. 197-200) is a good example. 
William Hardman was a British 
subject resident in Siboney, a town 
in Cuba, when in 1898, during the 
Spanish-American War, it was occu- 
pied by armed forces of the United 
States. As there was an outbreak of 
sickness among the American troops, 
and fear of yellow fever, the American 
military authorities found it neces- 
sary, in the interest of the health 
of the troops, to destroy by fire a 
number of houses, together with all 
the furniture and personal belongings 


of the inhabitants. Hardman was 
one of these unfortunate inhabitants, 
and, after the end of the war, the 
British Government claimed on his 
behalf the sum of £93 as the value 
of his destroyed personal property. 
Both the British and A merican 
Governments agreed that a subject of 
a neutral Power resident in an enemy 
country during military occupation 
cannot legally claim compensation 
for losses sustained by an act of war 
on the part of the occupant ; but the 
British Government maintained that 
the burning of the houses in Siboney 
was not an act of war, but simply a 
measure for better securing the health 
of the American troops. The case 
was one of those decided in 1913 by 
the British and American Claims 
Arbitral Tribunal. The arbitrators 
gave their award agamsti>the British 
Government, because they considered 
the act to be an act of war, but re- 
commended the American Govern- 
ment to indemnify Hardman for the 
loss sufEered, as an act of grace. And 
see the Luzon Sugar Defining Co, case, 
decided in 1926 by the same Tribunal ; 
Annual Digest, 1925-1926, Case No. 
164. 

* Efut a belligerent may, of course, 
grant compensation nevertheless. 
Thus, when in 1914, during the World 
War, after the occupation of Ii4ge, 
the Germans execute a number of 
civilians, and among them five 
Spaniards, by way of reprisal for 
alleged attacks by the civilian 
population upon German soldiers, 
they granted monetary compensation 
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§ 171. As, through occupation, authority over the terri- 
tory actually passes into the hands of the occupant, he may, 
for the time of his occupation, depose all Government 
officials and municipal functionaries that have not with- 
drawn with the retreatiug enemy. On the other hand, he 
must not compel them by force to carry on their functions 
during occupation, if they refuse to do so, except where 
military necessity for the carrying on of a certaiu function 
arises. If they are willing to serve under him, he may 
make them take an oath of obedience, but not of allegiance, 
and he may not compel them to carry on their functions in 
his name, though he may prevent them from doing so in 
the name of the legitimate Government.^ Since, according 
to Article 43 of the Hague Regulations, he has to secure 
public order and safety, he must temporarily appoint other 
fimctionaries in case those of the legitimate Government 
refuse to serve under him, or are deposed by him for the 
time of the occupation. 

§ 172. The particular position which courts of justice 
have nowadays in civilised countries makes it necessary to 
discuss their position during occupation.^ As has already 
been explained,^ the British and American interpretation 
of Article 23 (A) of the Hague Regulations is that it pro- 
hibits an occupant of enemy territory from declaring 
extinguished, suspended, or unenforceable in a court of 
law the rights and the rights of action of the inhabitants ; 


to the families of the unfortunate 
Spaniards, although they asserted 
that their execution was justified as 
reprisals. See the case of E<t8tern 
Eastension etc. Telegraph Co, (Annual 
Digest, 1923-1924, Case No. 226) on 
the discretion of the belligerent in 
making these ex gratia payments. 
And see, as bearing on this point, 
the Swiss claims against Great Britain 
and France before the Council of the 
League in 1934, Off. J., 1934, pp. 
1486 et seg. See on this dispute 
Lapxadelle, Lea JSuisses et Us dommages 
de guerre (1931), and above, p. 86. 
And see, generally. Harvard Research 
(1939), pp. 386-391. 

1 Many writers assert that in 
case an occupant leaves officials of 


the legitimate Government in office, 
he * must * pay them their ordinary 
salaries. There is no customary or 
conventional rules in existence con- 
cerning this point. It is in an 
occupant’s own interest to pay such 
salaries, and he will as a rule do this. 
Only in the case of Article 48 of the 
Hague Regulations is he compelled 
to do it. See Kotra and Others v. 
Czechoslovak State decided by the 
Hungaro-Czechoslovak Mixed Arbi- 
tral Tribunal in February 1934 : 
Annual Digest, 1933-1934, Case No. 
221 . 

* See Petit, H administration de la 
justice en territoire occupd (1900). 

® See above, § 100a. 
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and Article 43 provides that the occupant must respect, 
unless absolutely prevented, the laws in force in the country.^ 
But an occupant may, where necessary, set up military 
courts instead of the ordinary courts ; and in case, and in 
so far as, he admits the administration of justice by the 
ordinary courts, he may nevertheless, so far as it is neces- 
sary for military purposes, or for the maintenance of public 
order and safety, temporarily alter the laws,^ especially the 
Criiniaal Law, on the basis of which justice is administered 
as well as the laws regarding procedure.® 

There is no doubt that an occupant may suspend the 
judges as well as other officials. However, if he does suspend 
them, he must temporarily appoint others in their place. 
If they are willing to serve under him, he must respect their 
independence according to the laws of the coimtry. He 
has, however, no right to constrain the courts to pronounce 
their verdicts in his name, although he need not allow them 
to pronounce verdicts in the name of the legitimate 
Government.^ 


^ See p. 342, n. 5, As to the sub- 
jection of the occupation authorities, 
in regard to contracts concluded with 
the i^abitants, to the local jurisdic- 
tion see Stauffenberg in ii. 

(1931) pp. 86-119, 

2 See p. 342, n. 5. 

* As to the practice foUowed by the 
Germans in occupied Belgium during 
the World War see Gamer, ii. 
§§365-367, 373-376; and for the 
practice of the Italians in occupation 
of Austrian territory see Gemma, 
p. 355. As to the special tribunals in 
civil matters established by the 
German authorities in Belgium see 
Cambier v. Lebrun and Others (Belgian 
Court of Cassation), Annual Digest, 
1919-1922, Case No. 325 ; Verdyck v. 
Voncken (Civil Tribunal of Antwerp), 
ibid., Case No. 330. See in particular 
City of Antwerj) v. Oermany (Gtermano- 
Bel^an Mixed Arbitral Tribunal), 
ibid., 1925-1926, Case No. 361, where 
Germany was held responsible on 
account of sums which the plaintifE 
was compelled to pay in pursuance 
of awards of tribunals established by 
the German occupation authorities in 
Belgium. As to France see In re X. 


(Court of Appeal of Nancy), ibid., 
1919-1922, Case No. 334. 

For an interpretation of Article 
43 to the eFect that the occupant is 
not entitled to try by his own courts 
and within his own territory crimes 
committed in occupied territory see 
BepvMic V. Oficyhski (Polish Supreme 
Court), ibid.. Case No. 338. 

* A case that happened during the 
Franco-German War may serve as 
an illustration. In September 1870, 
after the fall of the Emperor Napoleon 
and the proclamation of the French 
Republic, the Court of Appeal at 
Nancy pronounced its verdicts ‘in 
the name of the French Government 
and People.’ Since Germany had 
not yet recognised the French Re- 
public, the Germans ordered the 
Court to use the formula ‘ In the 
name of the High German Powers 
occupying Alsace and Lorraine,’ but 
gave it to understand that, if it 
objected to this formula, they were 
disposed to admit another, and were 
even ready to admit the formula ‘ In 
the name of the Emperor of the 
French,’ as the Emperor had not 
abdicated. The Court, however, re- 
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fused to pronounce its verdict other- 
wise than ‘ in the name of the French 
Government and People,* and, con- 
sequently, suspended its sittings. 
There can be no doubt that the 
Germans had no right to order the 
formula ‘ In the name of the High 
German Powers, etc.’ to be used, 
but they were certainly not obliged 
to admit the formula preferred by 
the Court ; and the fact that they 
were disposed to admit another for- 
mula ought to have made the Court 
accept a compromise. Bluntsohli 
(§ 647) correctly maintains that the 
most natural solution of the difficulty 
would have been to use the neutral 
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formula * In the name of the Law.’ 

On the other hand, during the 
occupation of Belgium in the World 
War, Germany did not interfere with 
the practice of the Belgian courts 
of pronouncing and executing their 
verdicts in the name of the Ring of 
the Belgians (see Deutsche Juristen- 
Zeitung (1916), p. 806). But matters 
changed when in 1918 the Belgian 
courts suspended their sittings in 
consequence of the deportation of 
some of the judges, and German 
courts were set up in their place 
(see Garner, ii. §§ 377-378). See 
Wunderlich, D&r hdgische Justizstreih 
(1930), 



CHAPTER IV 

WARFARE ON SEA 


I 

ON SEA WAEFAEB IN GENERAL 

Hall, § 147 — ^Lawrence, §§ 193*194 — ^Westlake, ii. pp. 136-154 — ^Maine, pp. 

117-122 — Manning, pp. 183-184 — ^Phillimore, iii. § 347 — Twiss, ii, § 73 
— Halleck, ii. pp. 96-98 — ^Taylor, § 547 — ^Wharton, iii. §§ 342-345 — 

Wheaton, § 355 — Bluntschli, §§ 665-667 — ^Heffter, § 139 — Geffcken in 
Holtzendorff, iv. pp. 547-548, 571-581 — ^UUmann, §§ 187-188 — ^Fauchilie, 

§§ 1268, 1273-1382(1) — ^Despagnet, Nos. 647-649 — ^Pradier-Pod4r4, viii. 

Nos. 3066-3090, 3107-3108 — Nys, iii. pp. 391-432 — ^Rivier, ii. pp. 329- 
335 — Calvo, iv. §§ 2123, 2379-2410 — ^Fiore, iii. Nos. 1399-1413 — Gruohaga, 

§§ 937-944— Rolin, §§ 558-573, 620-625— Hyde, ii. §§710, 771-772— 

Verzijl, §§ 305-343 — ^Fillet, pp. 118-120 — Ferels, § 36 — Testa, pp, 147- 
157 — ^Boeck, Nos. 3-153 — Iiawrence, International Problems and Hague 
Conferences (1908), pp. 178-206 — ^Westlake, Papers, pp. 250-258 — ^Reddie, 

BeaearcheSf passim — Ortolan, ii, pp. 35-50 — Hautefeuille, i. pp, 161-167 — 

Schramm, §§ 1, 8 — ^Wehberg, §§ 1, 2 — J. A. HaU, Law of Naval Warfare 
(1921) — ^Leroux, Le droit international pendant la guerre maritime russo- 
japonaise ( 1924) — Schonbom, Recht und Technik im modernen Seekriegsrecht ^ 

(a paper, 1929) — ^Richmond, Sea Power in the Modem World (1934) — 

Genet, § 1-63 — Sandiford, DiriUo maritime di guerra (1938) — ^Martin du 
Puytison, De Vinfluence exercie par Vinvention aSronautique sur la guerre 
navale et son r4gime juridique (1938) — Gessner, Westlake, Lorimer, Rolin- 
Jaequemyns, Laveleye, Alb^rio Rolin, and Pierantoni in RJ., vii. (1875) 
pp. 236-272, 558-656— Twiss in R,L, xvi. (1884) pp. 113-137— Quigley in 
A.J., xi. (1917) pp. 22-45— Bower in AJ,, xiii. (1919) pp. 60-78— Rodgers 
in A.J., xvii. (1923) pp. 1-14 — ^Hussey and Trimble in A,8. Proceedings, 

1930, pp. 115-126 — Gardiner in Law .Quarterly Review, xlviii. (1932) pp. 

521-546 — ^Bnmetti in DiriUo maritime, 39 (1937), pp. 347-361 — Smith in 
Hague Recueil, 63 (1938) (i.), pp. 608-632. See also the authors quoted 
below, § 178. 

§ 173. The purpose o£ war is the same in the case of Aims and 
warfare on land or on sea — ^namely, the overpowering 
the enemy. But sea warfare serves this purpose by attempt- Warfare, 
ing the accomplishment of aims different from those of land 
warfare. Whereas the aims of land warfare are defeat of 

851 
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the enemy army and occupation of the enemy territory, 
the aims ^ of sea warfare are : defeat of the enemy navy ; 
annihilation of the enemy merchant fleet ; destruction of 
enemy coast fortifications, and of maritime as well as mili- 
tary establishments on the enemy coast ; cutting off inter- 
course with the enemy coast ; prevention of carriage of 
contraband and of rendering unneutral service to the enemy ; 
all Mnds of support to military operations on land, such as 
protection of a landing of troops on the enemy coast ; and 
lastly, defence of the home coast and protection to the home 
merchant fleet.^ The means by which belligerents in sea 
warfare endeavour to realise these aims are : attack on, 
and seizure of, enemy vessels, violence against enemy indi- 
viduals, appropriation and destruction of enemy vessels 
and sea-borne enemy goods, requisitions and contributions, 
bombardment of the enemy coast, cutting of submarine 
cables, blockade, espionage, treason, ruses, and capture of 
neutral vessels carrying contraband or rendering unneutral 
service. 

Lawful § 174, As in land warfare, so in sea warfare, not every 
lawful pi^^^ctice capable of injuring the enemy in offence and 
Practices defence is lawful. Although no regulations regarding the 
Warfare, ha,Ye as yet been enacted by a general 

law-making treaty corresponding to the Hague Regulations, 
there are treaties concerning special points — such as sub- 
marine mines, bombardment by^aval forces — and custom- 
ary rules of International Law which regulate the matter. 
Be that as it may, the rules concerning means of sea warfare, 
though in many points identical with the rules in force 
regarding warfare on land, differ from them in many respects, 
and therefore must be discussed separately. 

Objects of § 175. Whereas the objects against which means of land 
of Sea ^ warfare may be directed are innumerable, the number of 
Warfare, the objects against which means of sea warfare are directed 
is limited to six,^ The chief object is enemy vessels, whether 
public or private ; the next, enemy individuals, with a 

1 Aims of sea warfare must not be enumerated in Article 1 of the IJ.S. 
confused with ends of war ; see above. Naval War Code, 
f e6. ^ 8 Unless enemy aircraft may be 

* See the aims of sea warfare included. 
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distinction between those taking part in fighting and others ; 
the third, sea-borne enemy goods ; the fourth, the enemy 
coast ; the fifth and sixth, neutral vessels attempting to 
break blockade, carrying contraband, or rendering unneutral 
service to the enemy 

§ 176. It is evident that in times when a belligerent could Berelop- 
destroy all public and private enemy property he was able 
to seize, no special rule existed regarding private enemy national 
ships and private enemy property carried on the sea. But girding 
the practice of sea warfare frequently went beyond the limits Private 
of even so wide a right, treating neutral goods on enemy on 
ships as enemy goods, ,^and,,..el^t^^ ships carrying enemy 
goods as enemy ships. Tt was not until the time of the 
CoTisolato del Mare, in the fourteenth century, that a set of 
clear and definite rules with regard to private enemy vessels 
and private enemy property on sea in contradistinction to 
neutral ships and neutral goods was adopted. According 
to this famous collection of maritime usages observed in the 
Middle Ages by the communities of the Mediterranean, a 
belligerent might seize and appropriate aU private enemy 
ships and goods. But a distinction was made if either ship 
or goods were neutral. Although an enemy ship might 
always be appropriated, neutral goods thereon had to be 
restored to the neutral owners. On th^other hand, enemy 
goods on neutral ships might be^^a^propriated, but the 
neutral ships carrying such goods had to be restored to their 
owners. However, these rules of the Consolato del Mare 
were not at all generally and continuously recognised, 
although they were adopted by several treaties between 
single States during the fourteenth and fifteenth centuries. 

Neither the communities belonging to the Hanseatic League, 
nor the Netherlands and Spain during the War of Independ- 
ence, nor England and Spain during their wars in the six- 
teenth century, adopted these rules ; and France expressly 
enacted by Ordinances of 1543 (Article 42)* and 1584 
(Article 69) that neutral goods on enemy ships as weU as 
neutral ships carrying enemy goods should be appropriated.^ 

^ See Hyde, ii. § 710. d^amy, ConfiseaTitur ex riavibus res, 

* B&be d^ennemy confis^e cells ex rebus riaves, 

VOL. n. z 
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Although in 1650 France adopted the rules of the Consolato 
del Mare, Louis XIV. dropped them again by the Ordinance 
of 1681, and re-enacted that neutral goods on enemy ships, 
and neutral ships carrying enemy goods, should be appro- 
priated. Spain enacted the same rules in 1718. The 
Netherlands, in contradistinction to the Consolato del Mare 
endeavoured by a number of treaties to foster the principle 
that the flag covers the goods, so that enemy goods on 
neutral vessels were exempt from, whereas neutral goods 
on enemy vessels were subject to, appropriation. On the 
other hand, throughout the eighteenth century, and during 
the nineteenth century down to the beginning of the 
Crimean War in 1864, England adhered to the rules of the 
Consolato del Mare. Thus no generally accepted rules of 
International Law regarding private property on sea were 
in existence.^ Matters were made worse by privateering, 
which was generally recognised as lawful, and by the fact 
that beUigerents frequently declared a coast blockaded 
without having a sufficient number of men-of-war on the 
spot to make the blockade effective. It was not until the 
Declaration of Paris in 1856 that general rules of Inter- 
national Law regarding private property on sea came into 
es^tence. 

Deola^ 177. Things began to undergo a change with the out- 
pSs! break of the Crimean War in 1854 ; • aU the belligerents 
proclaimed that they would not issue letters of marque ; 
Oreat Dritain declared that she would not seize enemy goods 
on neutral vessels ; and France declared that she would 
not appropriate neutral goods on enemy vessels. Although 
this alteration of attitude on the part of the belligerents was 
originally intended for the Crimean War only and exception- 
S’lly') it led after the conclusion of peace in 1856 to the famous 
and epoch-making Declaration of Paris .^ which enacted the 
four rules — (1) that privateering is abolished, (2) that the 

• ^ Nos. 3-103, and GeSoken Declaration, and Stockton in AJ., 

m BoUzendorff, iv. pp. 671-678, give xiv. (1920) pp. 366-368. And see 
excellent sninmaries of the facts. Mallrm in B. 7., 1927, pp. 1-44, on the 

* Bee Martens, N xv, p. 767, irmer history of the Declaration, anjJ 
above, vol. i. §559. See also Schmitt, Die Vorgeschichte der in der 
^^gott. The Deda/raiion of Paris Pariser Seerechtsdeklaraiion meder- 
\I919), who is an opponent of the gdegten Orundsdtze (1934). 
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neutral ^ flag covers enemy goods ^ with the exception of 
contraband of w'ar, (3) that neutral goods, contraband of 
war excepted, are not liable to capture under the enemy 
flag, (4) that blockades, in order to be binding, must be 
effective, i.e. maintained by a force sufficient really to 
prevent access to the coast of the enemy. Since, with the 
exception of the United States of America and a few other 
States, all members of the Family of Nations are now 
parties to the Declaration of Paris, it may well be main- 
tained that the rules quoted are general International Law, 
the more so as the non-signatory Powers have hitherto in 
practice always acted in accordance mth those rules. 

However, through the application of the doctrine of con- 
tinuous voyages by the United States during the Civil War 
in the form of the doctrine of continuous transportation,® 
through the application of that doctrine even to conditional 
contraband during the World War, by a number of pre- 


1 Only the neutral flag covers 
enemy goods, not the flag of a 
belligerent, who may, therefore, 
seize enemy goods carried by his 
own or allied merchantmen (The 
Roumanian (1915) 1 B. and C.P.C. 
636 ; [1916] 1 A.C. 124 ; The Goth- 
land (1916) 86 L.J. (P.) 23 ; L1.R., 
V. 39. See above, § 102, and below, 
§ 197 n.). The neutral flag protects 
enemy goods only so long as they 
are under it ; they lose protection so 
soon as they are transhipped into 
lighters (The Dandolo (1916) 2 B. 
and C.P.C. 339). And see Gamer, 
Prize Law, Nos. 243, 244. On the 
other hand, when enemy goods 
shipped in enemy vessels before the 
outbreak of war are transhipped in 
transitu into neutral vessels, the 
neutral flag does not, according to 
British practice, protect them (The 
Jeanne (1916) 2 B. and C.P.C. 227 ; 
The Bawean (1917) 3 B. and C.P.C. 
116); unless the original transitus 
has been determined — The Vesta 
[1921] 1 A.C. 774; 3 B. and C.P.C. 
897. Although the Declaration of 
Paris is a declaration in favour of 
neutral commerce, not only the 
neutral concerned, but also the enemy, 
can claim restitution of non-contra- 
band goods seized in spite of being 
carried by a neutral vessel (The 


Lirigo [1919] P. 204 ; 3 B. and C.P.C. 
439). And see below, p. 686, n. 1, 
on cases covered by the further 
exception of the doctrine of infection. 

^ It has been asserted — see, for 
instance, Rivier, ii. p. 429, and 
Schramm, p. 93 — ^that the neutral 
flag covers only private, not public, 
enemy property, and therefore that 
such goods on neutral vessels as 
belong to the State of the enemy 
may be seized and appropriated. 
The Italian Prize Court in 1912, dur- 
ing the Turco-Italian War, in The 
Sheffield, The Newa, and The Men- 
zale, gave its decision in favour of 
this opinion (see Coquet in R,G., xxi. 
(1914) pp. 281-290). The Declaration 
of Paris speaks of marchandise TiezUre 
without any qualification, only except- 
ing contraband goods, and it wo^d 
therefore appear that public enemy 
property enjoys the protection of the 
neutral flag. However, it is contro- 
versial whether such literal interpreta- 
tion would be in accordance with the 
object of the Declaration, which, it 
has been asserted, was concerned with 
private property only. See Smith in 
Hague Beoueil, 63 (1938) (i.), pp. 624- 
632, and in Law Quakerly Review, 
55 (1939), pp. 237-249. See below, 
§319(n.). 

• See below, § 401. 
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sumptions of hostile destination, by the imposition of a duty 
upon a neutral consignor of proving the innocent destina- 
tion of the cargo, and by an enormous extension of the list 
of contraband,^ the rule of the Declaration of Paris, that a 
neutral flag covers enemy goods with the exception of con- 
traband of war, has to a great extent been frustrated.^ 

§ 178 . The Declaration of Paris did not touch the old 
rule that private enemy vessels and private enemy goods 
thereon, or on ships of the capturing belligerent, may be 
seized and appropriated, and this rule is, therefore, as vahd 
as ever, although there has been much agitation for its 
abolition. It cannot be denied that the movement,^ since 
the middle of the eighteenth century, for the abolition of 
the rule that private enemy vessels and sea-borne goods 
may be captured, might, during the second half of the nine- 


1 See below, §§ 393, 394, 403a. 

* See Quigley, The -Immunity of 
Private Property from Capture at 
Sea (1918), and in A.J., xi. (1917) 
pp. 22-31, and Verzijl, §§ 305-343. 
See also Moore in Columbia Law 
Beview, xxvii. (1927) pp. 403, 404. 

* In 1785, Prussia and the United 
States of America had already stipu- 
lated by Article 23 of their Treaty 
of Friendship (see Martens, 22., iv. 
p. 37) that in case of war between 
them, merchantmen should not be 
seized and appropriated. Again, in 
1871, the United States and Italy, 
by Article 12 of their Treaty of 
Commerce (see Martens, NJt.O., 
2nd ser., i. p, 67), stipulated that in 
case of war between them, merchant- 
men, with the exception of those 
carrying contraband of war or 
attempting to break a blockade, 
should not be seized and appro- 
priated. In 1823 the United States 
had already made a proposal to 
Great Britain, France, and Russia 
(see Wharton, iii. § 342, pp, 260-261, 
and Moore, vii. § 1198, p. 465) for 
a treaty abrogating the rule that 
enemy merchantmen and enemy 
goods thereon may be appropriated ; 
but Russia alone accept^ the pro- 
posal, and then only on the condi- 
tion that all other naval Powers 
cons^ted. Again, in 1866 (see 


Wharton, iii. § 342, pp. 270-287, and 
Moore, vii. § 1198, p. 466), on the 
occasion of the Declaration of Paris, 
the United States endeavoured to 
obtain the victory of the principle 
that enemy merchantmen should not 
be appropriated, making it a condi- 
tion of her accession to the Declara- 
tion of Paris that this principle 
should be recognised. But again the 
attempt failed, owing to the opposi- 
tion of Great Britain. In 1866, 
Italy, by Article 211 of her Marine 
Code, enacted that, in case of war 
with any other State, enemy mer- 
chantmen (not carrying contraband 
of war or breaking a blockade) should 
not be seized and appropriated, pro- 
vided reciprocity was granted. At 
the outbreak of war in 1866, Prussia 
and Austria expressly declared that 
they would not seize and appropriate 
each other’s merchantmen. At the 
outbreak of the Franco-German War 
in 1870, Germany declared French 
merchantmen exempt from capture, 
but changed her attitude wh^ 
France did not act upon the same 
lines. The United States of America 
made unsuccessful attempts (see 
HoUs, The Peace Conference at The 
Hague, pp. 306-321, and Scott, Con- 
ferences, pp. 699-707) to secure 
immunity from capture for enemy 
merchantmen and goods at sea at the 
First and Second Hague Conferences. 



ON SEA WARFARE IN GENERAL 


357 


§ 178 ] 


teenth century, have met wiffi success but for the decided 
opposition of Great Britain. ^Public opinion in Great Britain 
was not, and is not, prepared to consent to the abolition of 
this rule ; and there is no doubt that its abolition would 
involve a certain amount of danger to a country like Great 
Britain, whose position and power depend chiefly upon her 
navy. The possibility of anni hi lating an enemy’s commerce 
by annihilating his merchant fleet is a powerful weapon 
in the hands of a great naval Power. Moreover, if enemy 
merchantmen are not captured they can be fitted out as 
cruisers, or at least be used for the transport of troops, 
munitions, and provisions. Before the World War several 
maritime States made arrangements with their steamship 
companies to secure the budding of them transatlantic liners 
according to plans which made them easily convertible into 
men-of-war, and these vessels were of great service to the 
belligerents in that war. 

Prom the end of the nineteenth century to the outbreak 
of the World War it was not the attitude of Great Britain 
alone which stood in the way of the abolition of the rule 
that sea-borne private enemy property may be confiscated. 
With the growth of navies among Continental Powers, these 
Powers learned to appreciate the value of the rule in war, 
and the outcry against the capture of merchantmen became 
less loud. Even if Great Britain had in or about 1912 pro- 
posed the abolition of the rule, it is probable that a greater 
number of the maritime States would have refused to accede. 
Por at the Second Hague Conference, France, Russia, Japan, 
Spain, Portugal, Meidco, Colombia, and Panama, besides 
Great Britain, voted against its abolition ^ ; and there was 
noticeable before the World War a slow, but constant, 
increase in the number of Continental writers ^ who opposed 


^ The Italian War Regulations of 
1938 provide expressly, in Article 144, 
that private enemy vessels are liable 
to capture and condemnation, 

* See, for instance, Perels, § 36, 
pp. 196-198 ; R6pcke, Das SeebeuU- 
recht (1904), pp. 36-47 ; Dupuis, Nos. 
29-32 ; Pillet, p. 199 ; Giordana, La 
froprietf^ privata nelle guerre 
time^ etc. (1907) ; Niemeyer, Prin- 


zipien des Seehriegsrechts, (1909) ; 
Boidin, pp. 144-167; Hirsohmann, 
JDaa iTiternationdle Prisemeckt (1912), 
§ 2. On the other hand, the Insti- 
tute of International Law has several 
times voted in favour of the abolition 
of the rule ; see T(Meau giniral de 
Vinstitvt de droU irOernational (1893), 
pp. 190-193, and Annuaire^ xxv. 
(1912) p. 600. The literature con- 
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the abolition of the practice of capturing enemy merchant- 
men, to which so much objection was once taken. 

§ 179. Be that as it may, the time did not then seem 
very far distant when the Powers would come to an agree- 
ment on this, as on other points of sea warfare, in a code of 
regulations regarding sea warfare analogous to the Hague 
Regulations regarding warfare on land. A beginning was 
made by the United States of America by her Naval War 
Code ^ published in 1900, although she withdrew it in 1904. 
Later, the Second Hague Conference produced a number of 
conventions dealing with some parts of sea warfare, namely : 
(1) the Vlth, relative to the Status of Enemy Merchant- 
ships at the Outbreak of Hostilities ; (2) the Vllth, relative 


ceming the confiscation of private 
enemy property at sea is abnndant. 
See, besides those already quoted at 
the commencement of § 173, Upton, 
The Law of Nations affecting Com- 
m&rce during War (1863) ; Cauchy, 
Du respect de la proprieti priv4e dans 
la guerre maritime (1866) ; Vidari, Dd 
rispetto ddla propriety privata fra gli 
stati in guerra (1867) ; Gessner, Zur 
Reform des Kriegsseerechts (1876) ; 
BUobukowsM, Die Seebeute oder das 
feindliche Privateigenthum zur See 
(1877) ; Bluntsohli, Das Beuterecht im 
Kriege und das Seeheuterecht insheson- 
dere (1878) ; Boeck, De la propriiU 
privie ennemie sous pavillion ermemi 
(1882) ; Dupuis, La guerre maritime et 
les doctrines anglaises (1899) ; Leroy, 
La guerre maritime (1900) ; RSpcke, 
Doa SeebevierecM (1904) ; Hirst, Com- 
merce and Property in Naval Warfare ; 
A Letter of the Lord Chancdlor (1906) ; 
Hammann, Der Streit um das See- 
beuterecht (1907) ; Wehberg, pp. 207- 
256, and Das Beuterecht im Land- 
und Seehrieg (1909) ; Cohen, The 
Immunity of JEnemy^s Property from 
Capture at Sea (1909) ; Macdon^ 
Some Plain Reasons for Immunity 
from Capture of Private Property 
Sea (1910) ; Huttenheim, Die 
Bandelsschiffe der KriegfUhrenden 
(1912) ; Lorebum, Capture at Sea 
(1913) ; Schramm, § 8 ; Balladore 
Pallieri, pp. 267-275 ; Slade in the 
Naval Ammal (1914), pp. 88-98 ; 
Weatlake, Papers, pp. 613-619 ; 
in AJ., xi. (1917) pp. 32- 


45 ; Stier-Somlo, Die Freiheit der 
Meere und das VolJcerrecht (1917)- 
Hays in A.J,, xii. (1918) pp. 283-’ 
290; Meurer, Das Programm der 
Meeresfreiheit (1918) ; Davidson, The 
Freedom of the Seas (1918) ; Quigley, 
The Immunity of Private Property 
from C^ture at Sea (1918) ; Be 
Louter in R.C., xxvi. (1919) pp. 96- 
98; Piggott, The Freedom of the 
Seas (1919) ; Hershey in A.J,, 
xiii. (1919) pp. 207-226; Gamer, 
Developments, pp. 798-800 ; Hyde, 
ii. §§ 771-772 ; Dumas, Les aspects 
dconomiques du droit de prise avant la 
guerre mondiale (1926) ; the same, 
Les aspects iconomigues du droit de 
prise aprks la guerre mondicde (1926) ; 
Richmond in B. 7., 1928, pp. 50-68 ; 
Baty, pp. 489-498 ; Butler and 
Maccoby, The Development of Inter- 
national Law (1928), pp. 268-278; 
Lord Eustace Percy, Maritime Trade 
in War (1930) ; Grecraft, Freedom 
of the Seas (1935) ; Jessup and Be4k, 
Neutrality, i. ; Origins (1936), pp. 124- 
166. See also the literature quoted 
by FauchiUe, § 1324, Pradier-Fod4r4, 
viii. Nos. 3070-3090, and Boeck, 
Nos. 382-572, where the arguments 
of the authors against, and in 
favour of, the present practice are 
discussed. 

1 See above, vol. i. § 32, and 
Stockton in the A,S, Proceedings, vi. 
(1913) pp. 116-123. As to the Naval 
Codes of some other Powers 
Gamer, i. §§ 7-9. 
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to the Conversion of Merchant-ships into Warships ; (3) the 
Vlllth, relative to the Laying of Automatic Submarine 
Contact Mines ; (4) the IXth, respecting Bombardments 
by Naval Forces ; (5) the Xlth, relative to certain Restric- 
tions on the Exercise of the Right of Capture in Maritime 
War.i 

After the World War the only subject of rules of warfare 
at sea regulated by treaty has been the use of submarines 
against merchant- vessels (see below, § 194a).2 


II 


ATTACK AND SEIZURE OF ENEMY VESSELS 


Hall, §§ 138, 148— Lawrence, § 182— Westlake, ii. pp. 154-162, 312-316— 
Phillimore, iii. § 347 — Twiss, ii. § 73 — ^Halleck, ii. pp. 123-125 — ^Taylor, 
§§ 545-546— Moore, vii. §§ 1175, 1183, etc.— Walker, |50, p. 147— 
Wharton, iii. § 345 — ^Hershey, Nos. 404, 405, 423-426 — ^Bluntschli, 
§§ 664-670— HefiEter, §§ 137-139— UUmann, § 188— Fauchille, §§ 1313- 
1313(6), 1395-1395 (9)— Despagnet, Nos. 654-659— Rivier, ii. §66— 
Nys, iii. pp. 432-440— 'Pradier-Fod4r4, viii. Nos. 3155-3165, 3176-3178 — 
Calvo, iv. §§ 2368-2378— Fiore, iii. Nos. 1414-1424, and Code, Nos. 1665- 
1671 — ^Rolin, §§ 599-611, 715-741, 862-876-7M4rignhac-L4monon, ii. pp. 
90-119— Hyde, ii. §§ 736-749, 766-770— Veraijl, §§ 182-186, 383-396, 697- 
718— Colombos, Law of Prize (1926), §§ 94-161— Genet, §§ 253-269, 273-316 
— Gamer, Prize Law, Nos. 139-190 — ^Pillet, pp. 121-128 — ^Perels, § 35 — 
Lawrence, War, pp. 48-55, 93-111 — Ortolan, ii. pp. 31-34 — Boeck, Nos. 
190-208 — ^Dupnis, Nos. 150-158, and Guerre, Nos. 74-112 — ^U.S. Naval War 
Code, Articles, 13-16 — Bemsten, §§ 7-8 — Schramm, § 8 — Wehberg, pp. 
174-207— Gamer, i. §§ 214-215, 220-222, ii. §§ 632-537- Hudson in A. J., 
xvi. (1922) pp. 376-390 — ^Herzog in A.J,, xviii. (1924) pp. 483-606. 


§ 180, Whereas in land warfare all sorts of violence against Import- 
enemy individuals are the chief means, in sea warfare attack 
and seizure of enemy vessels are the most important means. 

For together with enemy vessels a belligerent takes posses- Enemy 
sion of the enemy individuals and enemy goods thereon, 'Vessels, 
so that he can appropriate vessels and goods, as well as 
detain those enemy individuals who are liable to be interned 
as prisoners of war. For this reason, and compared with 


^ The Institute of International 
Law, at its meeting at Oxford in 
1913, adopted a draft code of mari- 
time warfare (Manud des his de la 
guerre rmriHme). The Declaration of 


London was primarily concerned with 
neutrality. 

* 'As to the !Habana Convention 
on Maritime Neutrality see above, 
§ 68 (n.). 
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attack and seizure of enemy vessels, violence against enemy 
persons, and the other means of sea warfare, play only a 
secondary part, although they are certainly not unimportant. 
For a weak naval Power can even restrict the operations of 
its fleet to mere coast defence, and thus totally refrain from 
directly attacking and seizing enemy vessels. 

§ 181. AU enemy men-of-war ^ and other public vessels, 
which are met by a belligerent’s men-of-war on the high 
seas, or within the territorial waters ^ of either belligerent,^ 
may at once be attacked, and the attacked vessel may, of 


^ A ship which is an ‘armed 
ship ’ for the purpose of justifying an 
award of British prize bounty to the 
ojBficers and crew of a ship who were 
present at her taking or destruction 
is not necessarily an armed ship for 
international belligerent purposes, 
but the following decisions relating 
to prize bounty may be mentioned : 
H.M. Submarine JE 14 [1920] A.C. 
403 ; In re Naval Operations in 
Mesopotamia, 1914-1915 [1923] P. 149; 
In re The Destruction of Certain 
Armed Turkish Vessels {E,M, Sub- 
maHne E 12) [1924] P. 29. 

2 Whether enemy merchantmen 
may be captured in rivers is a con- 
troverted question. See Wehberg, 
pp. 60-61, and Biensfeldt in Z.F., x. 
(1917) pp. 375-381, and the several 
authors there quoted. See also 
G-amer, Prize Law, Nos. 144-146. 
There ought to be no doubt that they 
may be captured in parts of rivers 
which are navigable from the sea by 
sea-going vessels, and that sea-going 
vessels may also be captured in parts 
of rivers not navigable from the sea, 
if they have been brought there for 
the purpose of saving them from 
capture. The Institute of Interna- 
tional Law (see Article 1 of its Manuel 
de la guerre maritime (1913)) had 
answered the question in the nega- 
tive ; but during the World War fihe 
various Prize Courts have answered 
it in the affirmative. In a judgment 
of the Italian Prize Court (see The 
Cervignano and The Friuli, Fauchille, 
Jur. m, (1917), pp. 178-183), con- 
demning in 1917 two dismantled 
Austriau vessels moored in a river 
it is mentioned that the German 
Courts had condemned some 
Belgian ships moored in the German 


Rhine port of Duisbiirg, and the 
Russian vessel Primula, captured in 
the River Trave, which leads from 
Lubeck to Frauenmiinde^ — ^Fauchille, 
Jur. all. (1915), pp. 13-16. See also 
Le Caux v. Edm (1781) 2 Doug. 594; 
lAndo V. Rodney (1782), ibid., 613 (n.) • 
The CoUon Plant (1870) 10 Wall. 577. 
As to the seizure of enemy cargoes in 
the docks, wharves, and quays of a 
port or in warehouses or reservoirs of 
a port see The Roumanian, 1 B. and 
C.P.C. 75 and 537, and other cases 
discussed in Gamer, Prize Law, Nos. 
148-156. See also Baty, pp. 337-343. 

Different is the question of the 
capture of enemy vessels on inland 
lakes not connected with, and navi- 
gable from, the sea ; see In re Craft 
captured on Victoria Nyanza [1919] 
P. 83, 3 B. and C.P.C. 295, where it 
was held that the right of capture can 
be exercised on such large inland lakes 
as belong in part to the territory of 
each belligerent, both having armed 
vessels thereon. 

As to vessels beached to avoid 
capture, and vessels sent inland by 
train, see The Anichah [1919] P. 329 ; 
3 B. and C.P.C. 611 ; [1922] 1 A.C. 
235 ; 3 B. and C.P.C. 993. 

See generally Hudson in A.J., xvi. 
(1922) pp. 375-390. 

® But not, of course, in territorial 
waters of neutral States ; see The 
De Fortuyn (1760) Burrell 175 ; The 
Bangor (1916) 2 B. and C.P.C, 206 ; 
The DUsseldorf [1920] A.C. 1034 ; 
3 B. and C.P.C. 664; The Valeria 
[1921] 1 A.C. 477 ; 3 B. and C.P.C. 
834; The Pellworm [1922] 1 A.C. 
292; 3 B. and C.P.C. 1063. But 
see The Tinos, above, § 71 (n.), and 
The Ekaterinoslav and The Muhdm^ 
below, § 320 (n.). 
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course, defend ^ herself by a counter-attack. Enemy mer- 
chantmen ^ may be attacked only if they refuse to submit 
to visit after having been duly signalled to do so.^ No duty 
exists for an enemy merchantman to submit to visit ; on 
the contrary, she may refuse, and defend herself against an 
attack.^ But ondy a man-of-war is competent to attack 
either men-of-war or merchantmen, in a war between 
parties to the Declaration of Paris, by which privateering is 
prohibited. Any merchantman of a belligerent attacking a 
public or private vessel of the enemy would be considered 
a pirate and treated as such, and the members of the crew 
would be liable to be treated as war criminals ® to the same 
extent as private individuals committing hostilities in land 
warfare. However, if attacked by an enemy vessel, a mer- 
chantman is competent to deliver a counter-attack, and 
need not discontinue her attack because the vessel which 
opened hostilities takes to llight, but may pursue and seize 
her. 

Moreover, if merchantmen must expect to be attacked 
without warning by a lawless enemy, they need not wait 
for attack before they themselves resort to hostilities. Thus, 


1 See above, § 85. That a mer- 
chant-vessel could defend herself 
against an attack of an enemy man- 
of-war had formerly never been 
doubted. But see Schramm, p. 308, 
who asserts that self-defence is not 
admissible. 

* The term ‘ enemy merchantman ’ 
is here to be taken in its wider sense, 
in which it is identical with ‘ private 
vessels.’ There ought, therefore, to 
be no doubt that yachts may be 
captured as well as other private 
vessels, although Wehberg, p. 177, 
denies this. See the German case 
of The Primavera, 44 Clunet (1917), 
p. 1804. 

* This rule is, of course, valid 
also with regard to attacks by 
submarines. On the practice of 
German and Austrian submarines 
during the World War see below, 
§ 194a. By Article 6 of the proposed 
Eules for the Control of Eadio in 
Time of War (Cmd. 2201 of 1924 ; 
AJ"., xvii. (1923), Suppl., pp. 242- 
245), ‘ the transmission by radio 


by a vessel or an aircraft, whether 
enemy or neutral, when on or over 
the high seas, of military intelligence 
for the imme^ate use of a belligerent 
is to be deemed a hostile act, and 
will render the vessel or aircraft 
liable to be fired upon.’ And see 
Eodgers in A.J., xvii. (1923) pp. 
629-640. 

* This is the British view, which 
is also, it is believed, the .American 
and the Italian view. See also the 
Annuaire, xxvi. (1913) pp. 516-520. 
But some at any rate of the German 
writers consider resistance unlaw- 
ful : see Liszt, § 65, A 
Tiiepel in Z.F., viit (1914) p. 378. 
Contrast Wehbeig, JDas Seekriegs- 
rechtj p. 285, cited by Higgins, 
Defensively Armed Merchant-ships 
(1917), p. 25. On the whole ques- 
tion see Grau in Sfrupp^ Wdrt,, 
i. pp. 505-511, and note to 1 181a, 
below. 

® See above, § 85, and below, 
§254. 
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when in 1916, during the World War, Germany resorted to 
her nefarious submarine practice, and merchantmen were 
torpedoed without warning, or, if they were warned, their 
crews were endangered in their lives by being put in life- 
boats on the high seas, it was perfectly legitimate for 
merchantmen of the Allies to attempt to ram German sub- 
marines, even if signalled to stop and submit to visitation. 
The conviction and execution by the Germans, in July 1916 
of Captain Fryatt,^ the commander of the Brussels, for 
, having attempted in March 1915 to ram the German sub- 
marine U 33, was nothing else than a judicial murder. 

An attack upon an enemy vessel on the sea by forces on 
the shore — ^for instance, by coast batteries — ^is only per- 
missible if the vessel is an enemy man-of-war. Enemy 
merchantmen may not be attacked in this way ; for they 
may only be attacked by men-of-war after having been 
signalled in vain to submit to visit. 

Men. § 181a. In 1913 the British Admiralty announced that 
in the event of war it was their intention to supply British 
Merchant- merchant-vessels with guns and ammunition for the pur- 
pose of defending themselves,® thns reviving the former 
practice by which merchant-vessels always carried defensive 
armament. In making that announcement the British 
Government insisted on the clear distinction between con- 
verted armed merchant cruisers® and defensively armed 
merchantmen. The methods of submarine warfare adopted 
by the Central Powers in the World War called for the 
execution of this policy, and accordingly it became the 
practice of the Allied Powers in that war to arm their 


1 See Seott in AJ., x. (1916) pp. 
865-877. For an. attempt to justify 
the conviction and execution of 
Captain Fryatt see Jerusalem in Z. F., 
xi. (1918) pp. 563-686. See also 
Bellot, Qrotiua Society, vii. (1922) 
pp. 43-67, who prefers to rest the 
ease ‘ on an undoubted right to 
attack than on the doubtful theory 
of offensive-defensiYe ’ ; see above, 
§ 86 (n.). Some Grerman writers 
condemned the execution of Captain 
Fr^tt ; for instance, Eooholl in 
Wort., i. pp. 361-363, where 


detailed reference to the literature 
will be found, and Hatschek, p. 206. 

® For the German opposition to 
the legality of this practice see 
Animaire, xxvi. (1913) pp. 616-621, 
and Gamer, i. §§ 264-260. 

® See above, § 84, p. 210. Borohard 
and Lage, Neutrality for the United 
States (1937), p. 93, refer to that 
distinction as being a subtle one, btt 
there is no sufficient justification for 
that description of a well-establisM 
classification. ^ 
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merchant-vessels defensively and so enable tTiam more 
effectively to exercise their right, as above stated,^ of resist- 
ing attack by force. An overwhelming weight of authority 
recognised that their defensive armament in no way altered 
the legal status of these vessels.^ 

At the same time, it is clear that the arming of merchant- 
vessels raises problems of substantial difficulty. Ldn the 
first place, it is not easy to draw a/ane of distinction between 
defensive and offensive acts. ^.Secondly, the encouragement 
of even defensive hostilities on the paoct of private vessels is 
fraught with danger inasmuch as it threatens to rmfiftTminA 
the abolition of privateering by the Declaration of Paris of 

S etween commissioned and non-commissioned vessels. 

/, the fact that a merchantman is armed and that 
she is entitled to resist actual or anticipated attack malrAp 
it impossible for enemy submarines to exercise their right 
of visit and capture in accordance with International Law 
without running the risk of destruction by the superior arma- 
ment of the merchant- vessel or by being rammed by her. 

It has been rightly suggested that the obvious conse- 
quence of the inability of submarines to exercise the custom- 
ary rights of visit and capture in relation to defensively 
armed merchantmen in accordance with International Law 


is abstention from activities 

1 See al)Ove, § 181. 

® See below, § 333a. See also 
Higgins’s summary in Hail, § 182, 
and literature there cited, particu- 
larly Bhggins’s Defensively Armed 
Merehant-ships and Stibmarine War-- 
fare (1917) (reprinted, with some 
alterations, in his Studies in Irder- 
national Law (1928), pp. 239-304), 
and Hyde, ii. §§ 709, 742-743, 746. 
For the German view see Scheurer, 
Bewaffnete Handelaschiffe im WeU- 
hriege (1919), Plaga, Das bewaffnete 
Handelsschiff {19Z9), and references in 
Higgins, Defensively Armed Merchant- 
ships, at p. 10, Hyde, ii. § 709 (n.), 
and Gamer, i. §§254-260. Against 
the right of defensive armament : 
Triepel in Z.F., viii. (1914) pp. 378- 
486 ; Liszt, §§ 62, ii. 3 and 66, A, v. ; 
Strupp, Orundziige, pp. 215, 216 ; 
Hunz, p. 118. In favour of the right 
of defensive armament : Niemeyer in 


prohibited by the law.® The 

Anmuiire, xxvi. (1913) p. 519 ; 
Wehberg, Seehriegsrecht (1916), p. 
284 ; Hatschek, p, 206 ; and Grau in 
Strupp, Wort., L pp. 606-519. See 
■ also Vidaud, Les navires de commerce 
arrrUs pour leur defense (1936). Bor- 
chard and Lage, Neutrality for the 
United States (1937), p. 87, while not 
denying the right of defensive arma- 
ment, maintain that as the result of 
such armament the vessel loses her 
right to immunities as a m^chant- 
vessel. A careful reading of the 
decision of Chief Justice h&rshall in 
The Ne/f'eide (1816), 9 Cranch 388, does 
not support this view which, however, 
seems to be shared by Hyde, iL p. 403. 

® See, e.g., Pearce Higgins, SMies in 
Internationa Law (1928), p. 294. This 
was also the view expr^sed by the 
United States in March 1916, although 
early in that year they propounded 
suggestions for abandoning the right 
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novelty of a weapon does not by itself carry with it a legiti- 
mate claim to a change in the existing rules of war.^ The 
same principle applies with regard to capture and attack 
by aircraft in relation to merchantmen.^ 

On the other hand, practice shows that International Law 
must adapt itself to the changes necessitated by the advent 
of new weapons so long as such adaptation is not incon- 
sistent with the fundamental rules of warfare and, in 
particular, with the distinction between combatants and 
non-combatants. A solution of the difficulty might be found 
in a conventional restriction of the activities of submarines 
(and, possibly, of converted merchantmen and of aircraft) 
in exchange for the abandoni^nt of the right to arm mer- 
chantmen in defence. Sum restriction might consist 
either in the total abohtion^ra the right to destroy merchant- 
vessels on the ground of carriage of contraband, or in its 
limitation to certain areas in cloSe proximity to coasts 
subject always to compliance with the rules ensuring the 
safety of crews and passengers.^ -^Pending any such agree- 
ment it is fully consistent with the fundamental principles 
of the law of war to assert that merchant-vessels, defensively 
armed for the purpose of resisting attack, do not lose either 
their character as merchant-vessels or the concomitant 
right to be treated as such both by the enemy and by 
neutrals. In relation to the enemy ^ such right includes 
immunity both from direct attack and from destruction 
imaccompanied by the necessary safeguards for the safety 
of the passengers and the crew.® The violation of these 


of defensive armament (in considera- 
tion of a clear obligation of the enemy 
not to sink merchantmen without 
warning) on the ground that the use 
of the submarine had effected a radical 
change in the situation. For a lucid 
account of these proposals see Hyde, 
ii. pp. 466-472. 

^ See below, p. 415, as to aerial 
bombardment. 

* See below, § 214p. 

* See below, § 194a. 

* As to admission to neutral ports 
see bdow, § 333a. 

* It has been suggested that the 
i^ht of merchant-vessels to defensive 


armament coupled with immunity 
from direct attack is due, historically, 
to the fact that although so arm^ 
they constituted no source of danger 
to the ordinary surface vessel, and 
that the advent of the submarine has 
vitally affected the position : see, 
e.p., Hyde, ii. p. 469. Probably that 
immunity is due to the more funda- 
mental reason of immunity of non- 
combatants — a status which is not 
lost by the fact of the possession, of 
weapons of defence. For a suggestion 
by a German writer that enemy mer- 
chant-ships should be fuUy armed and 
that belligerent naval and air forces 
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principles by the Central Powers during the World War 
led in turn to an increased practice of arming merchant- 
men. It was also one of the principal reasons for the 
measures of reprisals which affected drastically the law 
of maritime war. The war which broke out with 
Germany in 1939 brought a repetition both of the dis- 
regard of the non-combatant character of defensively 
armed merchantmen and of the resulting measures of 
retaliation.^ 

§ 182. One mode of attack which was in use in the time Attack, 
of sailing-ships, namely, boarding and fighting the crew, 
which can be described as analogous to assault in land 
warfare, is no longer common ; but it is perfectly lawful. 

Attack is nowadays generally effected by cannonade, tor- 
pedoes,^ and, if opportunity arises, by ramm in g ; and 
except in so far as the Hague Declaration which prohibits 
such attacks by aircraft is binding,^ nothing forbids an 
attack on enemy vessels by launching projectiles and 
explosives from air-vessels.^ In case the attacked vessel 
not only takes to flight, but defends herself by a counter- 
attack, all modes of attack are lawful against her, just as 
she herself is justified in applying aU modes of attack by 
way of defence. 

§ 182a. The extensive use of mines by both parties in the Sub- 
Russo-Japanese War during the blockade of Port ^^bur“^^®^ 
in 1904 showed that a regulation of the recourse of that Mines, 
weapon was necessary for the protection both of neutral 
commerce on the high seas and of the principle that mer- 
chantmen are entitled to immunity from attack without 
warning. To provide a measure of such regulation was the 
object of Hague Convention No. VIII. relative to the Laying 

should be entitled to sink such met- sole reason that they are armed 

chant-ships at sight without providing defensively. 

for the safety of the crew see Martini, ^ See below, p. 656. 

JReformvorsehlage zum Seehriegsrecht * Article 1 of Hague Convention 
{1^33 ) ; and see, for a refutation of VUE. prohibits the use of torpedoes 
this thesis, Gariel, Une TumveUe which do not become harmless if they 
ihdorie dUemande du droit de la gu&rre miss their mark. 
maritime, (1936). Article 2 (2) of the * See above, § 114, and below, 

French Naval Instructions of 1934 }214a. 

jaxivides expressly that merchant- * Upon aircraft operations against 
vessels must not be attacked for the merchant-vessels see below, § 214^^. 
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of Automatic Submarine Contact Mines.^ While no diffi- 
culty was experienced with regard to so-called electro- 
contact mines controlled from the shore and presenting no 
danger to neutrals, no complete agreement could be reached 
in the matter automatic contact mines, both>euichored 
and unanchorra, which explode as the result of a blow 
received from a passing ship.^ Great Britain proposed that 
the use of unanchored mines should be totally prohibited. 
Germany and some other States objected to that proposal 
on the ground that mines constitute a proper means of 
defence, especially in relation to a pursuing enemy. Neither 
was there unqualified support for the British proposal to 
prohibit the use of mines for the purpose of establishing or 
maintaining a commercial blockade. The result was a com- 
promise which, while imposing substantial hmitations upon 
the use of mines, sanctioned their continued use in a way 
which was bound to prove prejudicial both to the security 
of neutral shipping and to the recognised measure of im- 
munity of merchant-vessels. For this reason Great Britain 
(including the Dominions) signed and ratified the Conven- 
tion subject to the reservation that the mere fact that it 
did not prohibit a particular act or proceeding must not be 
held to debar her from contesting its legitimacy.® 

The Convention prohibits belhgerents* from la3dng %%- 
aTichored automatic contact mines unless they are so con- 
structed as to become harmless one hour at most after 
those who laid them lose control over them. It also forbids 
the laying of anchored automatic contact mines which do 
not become harmless as soon as they break loose from their 


1 See I^a-wrence, Wa/r, pp. 93-111 ; 
Wetzstein, Die Seeminenfrage im 
Volherrecht (1909) ; Booholl, Die 
Frage der Minen im Seehrieg (1910) ; 
Barclay, Problems, pp. 69 and 168 ; 
L6monon, pp. 472-602 ; Higgins, 
pp. 328-346; Boidin, pp. 216-235; 
Dupuis, Guerre, Nos. 331-368 ; Scott, 
Gonfererices, pp. 676-687 ; Martitz in 
the Report of the 23rd Conference 
(1906) of the iTdemational Law As- 
sociation, pp. 47-74; Stockton in 
AJ., ii. (1908) pp. 276-284; Weh- 
tog, § 6 ; Bolin, §§ 636-668 ; H4rign- 


liac-L6monon, ii. pp. 60-64; Hyde, 
ii. §§ 713-719 ; Kunz, pp. 126-129— 
Grenet, §§ 93-100 ; BochoU in Strupp, 
Wdrt,, ii. pp. 47-62. 

^ In the course of the war which 
broke out in 1939 Germany brought 
into use so-called electro-magnetio 
mines which exploded without actual 
contact with the passing vessel. 

® The Convention is now bindix^. 
upon twenty-nine States. 

^ As regards neutrals see below, 

§ 363a. 
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moorings (Article 1). Thirdly, the Convention prohibits 
bell^erents from laying automatic contact mines off the 
coasts and ports of the enemy with the sole object of inter- 
cepting commercial navigation (Article 2).^ The latter 
provision was of limited value inasmuch as it left it open 
to the belligerent to maintain that mines were laid off the 
coast and ports of the enemy for a purpose other than 
merely intercepting commercial navigation. Similarly, a 
large measure of discretion was left to the belligerent with 
regard to Article 3 of the Convention, which laid down : 
(a) that when automatic contact mines are employed, every 
possible precaution must be taken for the security of peace- 
ful shipping ; (b) that belligerents must do their utmost to 
render such mines harmless within a limited time, and that 
should the mines cease to be under observation, to notify 
the danger zones as soon as military exigencies permit by 
a notice addressed to shipowners and to the Governments 
concerned. However, the limitations introduced by the 
Convention were of a substantial nature in so far as they 
enjoined respect for the safety of peaceful navigation, 
coupled with the duty of notification, and in so far as they 
provided safeguards against the unrestricted use of mines, 
both anchored and unanchored. The provisions of the Con- 
vention were disregarded by Germany in the World War 
and in the war which broke out in 1939 ; in the latter 
Germany used aircraft on a large scale for the purpose of 
la 3 dng mines. These violations were in both cases answered 
by reprisals in the form of the establishment of war zones 
and permanent mine-fields ^ as well as of extended measures 


1 Germany and Erance entered a 
reservation against tliis article. 

* The Institute of International 
Law studied the matter at its meet- 
ings at Paris in 1910 and at Madrid 
in 1911, and produced a ‘R6gle- 
mentation intemationale de I’usage 
des mines sous-marines et torpiUes,’ 
and at Oxford in 1913 it adopted 
hve articles dealing with the problem 
in its Manuel de guesre maritime. 
See Animairej xxiv. (1911) p. 301, and 
xxvi. (1913) pp. 40-42. On August 
23, 1914, the British Admiralty an- 
nommed that ^ the Germans are con- 


tinuing their practice of scattering 
mines indiscriminately upon the ordi- 
nary trade routes. These mines do 
not become harmless after a certain 
number of hours ; they are not laid 
in connection with any definite mili- 
tary scheme . . . but appear to be 
scattered on the chance of touching 
individual British war or merchant- 
vessels.’ Great Britain did not pursue 
this policy, but on October 2, 1914, 
annoimced a system of mine-fields in 
certain notified areas. As the war 
proceeded, Germany planted mines 
on other trade routes. Great Britain 
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of economic warfare a imin g at achieving in the long run an 
effect identical in kind with that attempted by the iUegal 
measures of the enemy 

§ 183. As soon as an attacked or counter-attacked vessel 
hauls down her flag and, therefore,^ signals that she is ready 
to surrender, she must be given quarter and seized without 
further firing. To continue an attack although she is ready 
to surrender, and to sink the vessel and her crew, would 
constitute a violation of customary International Law, and 
would only, as an exception, be admissible in case of impera 
tive necessity or of reprisals. 

§ 184. Seizure is effected by securing possession of the 
vessel through the captor sending an officer and some of his 
own crew on board. But if, for any reason, this is impractic- . 
able, the captor orders the captured vessel to lower her 
flag and to steer according to his orders. Seizure of the 
vessel includes seizure of all the goods thereon, although 
neutral merchandise will be restored by the Prize Court to 
its owner, as will usually also personal effects ® of the cap- 
tain, crew, and enemy passengers. 

If a town is occupied after capitulation, and merchant- 
men owned by enemy subjects resident in that town are 
found in its port, they must not be seized, according to 
British practice,^ although they may by American ® practice. 

§ 185. The effect of seizure differs in the case of private 
enemy vessels and public enemy vessels. 

Seizure of private enemy vessels may be described as 
parallel to occupation of enemy territory in land warfare. 
Since the vessel, and the individuals and goods thereon, are 
actually placed under the captor’s authority, her officers 


established other notified mine-fields 
(see details in Gamer, i. §§ 214-215, 
220-222). As to the laying of mine- 
fields in 1939 and 1940 and as to 
War Zones see below, § 319a. 

1 See below, p. 665. 

* The Privy Council has held that 
haolbg down a fiag is not an un- 
equivocal act of submission and does 
not necessarily indicate that capture 
is complete (The Pellworm [1922] 1 
AO. 292; 3 B. and C.P.C. 1063, 
where the essentials of capture are 


discussed at length). 

3 See Westlake, ii. pp. 164-165, 
especially with regard to the so- 
called * adventures ’ (paeotiUes), small 
parcels of merchandise which a captain 
is allowed to carry on his own account. 

^ The Ships taken at Gerioa (1803) 
4 C. Rob. 388. 

* Herrera v. United States and Diaa 
V. United States (1912) 222 U.S. 

674. . See Kingsbury in A.J., vl* 
(1912) pp. 650-668. 
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and crew, and any private individuals on board, are for the 
time being submitted to the discipline of the captor, just 
as private individuals on occupied enemy territory are sub- 
mitted to the authority of the occupant.^ Seizure of private 
enemy vessels does not, however, vest the property finally 
in the hands of the belligerent ^ whose forces effected the 
capture. The prize has to be brought before a Prize Court, 
which, by confirming the capture through adjudication of 
the prize, makes the appropriation by the capturing belli- 
gerent final.® 

On the other hand, the effect of seizure of pvblic enemy 
vessels is their immediate and final appropriation.^ They 


1 Concerning the ultimate fate of 
the crew see above, § 85. 

* See Article 112 of the Oxford 
Manual, 1913. Eor a decision to the 
contrary see Reinhold v. Belgian 
State, decided by the Court of Appeal 
of Brussels : Annual Digest, 1923- 
1924, Case No. 247. It is asserted 
that a captured enemy merchantman 
may at once be converted by the 
captor into a man-of-war, but the 
cases of The Ceylon (1811) and The 
Oeorgiana (1814) 1 Dod. 106 and 397, 
which are quoted in favour of such 
a practice, are not decisive. See 
Higgins, War and the Private Citizen 
(1912), pp. 138-142, and the contro- 
versy between the British and 
American Governments in the matter 
of The Pam in A,J., ix. (1916), 
Special Suppl., pp. 361-365. Axi 
interesting case arose in this connec- 
tion shortly after the beginning of 
the World War. A detachment from 
the German cruiser Bmden was 
landed on the British island Keeling 
in order to destroy there the wire- 
less station. At the same time, 
however, the cruiser itself was at- 
tacked by a British man-of-war and 
r^dered incapable. Thereupon the 
commander of the detachment took 
possession of an old private schooner, 
Ayesha, which happened to be lying 
in the port, armed her with machine 
guns, and declared her to be a German 
ship. When the ship arrived in 
Padang, a Dutch port in Sumatra, 
the question arose whether she was 
a prize or a man-of-war ; in the first 
case she had to be interned, in the 
second she could leave within twenty- 

VOL. H. 1 


four hours. After some discussion 
with the Dutch authorities the ship 
was allowed to leave. (Strupp, Wort., 
i. pp. 102, 103.) 

* TU Odessa [1916] 1 A.C. 145 ; 
1 B. and C.P.C. 559. See below, 

§ 192 ; and Smith, The Destruction 
of Merchant-ships under International 
Law (1917), pp. 21-27. 

The finality of the adjudication by 
the Prize Court refers only to the 
passing of property. It is not con- 
clusive in the international sphere so 
as to rule out as between States a 
claim for damages for an illegal cap- 
ture and condemnation. This prin- 
ciple was clearly established in the 
case of The Betsey, in the arbitrations 
under Article VH. of the Jay Treaty 
of 1794 between Great Britain and 
the United States. See Moore, Inter- 
national Adjudications, Modem Ser., 
vi. (1931) pp. 210-226, 240-263. See 
also The Cysne (award of June 1930, 
in the arbitration between Portugal 
and Germany), Annual Digest, 1929- 
1930, Case No. 287. See also the 
arbitral decision of October 6, 1937, 
in Interocean Transportation Company 
V. United States i AJ,, xxxii. (1938) 
p. 593. And see below, § 437, 

* Nevertheless, ships of war have 
frequently been made the subject 
of proceedings for condemnation in 
British Prize Courts ; see Higgins in 
B.r., 1926, pp. 103-110. They are 
within the terms of the commissioii 
issued to the British Prize Court on 
the outbreak of the World War : see 
below, § 192 (n.). As to American 
practice see Hyde, ii. § 903. 

A 
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may be either taken into a port, or at once destroyed. AH 
individuals on board become prisoners of war, although, if 
perchance there should be on board a private enemy indi- 
vidual of no importance or value to the enemy, he would^ 
probably not be kept for long in captivity, but hberated in 
due time. 

As regards goods on captured public enemy vessels, there 
is no doubt that the effect of seizure is the immediate 
appropriation of such goods on the vessels concerned as are 
enemy property, and these goods may therefore be destroyed 
at once, if desirable. Should, however, neutral goods be 
on board a captured enemy public vessel, it is a moot point 
whether or not they share the fate of the captured ship. 
According to British practice they do, and are therefore 
confiscated, but accordi n g to American practice they do not.^ 


Inujmnity § 1^^- Enemy vessels engaged in scientific discovery and 
of Vessels exploration were, according to a general international usage 
existence before the Second Hague Conference of 1907, 


immunity from attack and seizme in so far, and so 
orPidlan- long, as they themselves abstained from hostilities.^ 

The Second Hague Conference embodied this usage in a 


1 See, on the one hand, The Funny 
(1814) 1 Dod. 443, and, on the other, 
The Nereide (1816), 9 Cranch 388. 
See also below, § 4M (n.). 

® The usage grew up in the eight- 
eenth century. In 1766, the Erenoh 
explorer Bougainville, who started 
from St. Malo with the vessels La 
Boudeme and UJ^toile on a voyage 
round the world, was furnished by 
the British Government with safe- 
conducts. In 1776, Captain Cook’s 
vessels Resolution and Discovery, sail- 
ing from Plymouth for the purpose 
of exploring the Pacific Ocean, were 
declared exempt from attack and 
seizure on the part of French cruisers 
by the French Government. Again, 
the French Count Lap6rouse, who 
started on a voyage of exploration in 
1786 with the vessels Astrolabe and 
B^sok, was secured immunity from 
{attack and seizure. During the nine- 
i^nth century this usage became 
qui^ general, and had almost ripened 
Into a custom; examples are the 
Austrian, cruiser Novara (1869) and 


the Swedish cruiser Yega (1878). No 
immunity, however, was granted to 
vessels charged with religious or phil- 
anthropic missions. A remarkable 
case occurred during the Franco- 
German War. In June 1871, the 
Palme, a vessel belonging to the 
Missionary Society of Basle, was 
captured by a French man-of-war, 
and condemned by the Prize Court 
of Bordeaux. The owners appealed, 
and the French Conseil d’Etat set the 
vessel free, not because the cap- 
ture was not justified, but because 
equity demanded that the fact that 
Swiss subjects owning sea-going 
vessels were obliged to sail theiu 
under the fiag of another State should 
be taken into consideration. See 
Rivier, ii. pp. 343-344 ; Dupu^, 
No. 158; Boeck, No. 199 ; and above, 
vol. i. § 268. See now the Barcd^ma 
Declaration of April 20, 1921, reoog- , 
nising the right of a State havii^ up 
coast to have a maritime fiag : 

1994 of 1923; A.J., xviii. (im . 
Suppl., pp. 167-168. 
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written rule, and by Article 4 of Convention XI. extended 
it to vessels with a religious, scientific, or plnlanthropic 
^ mission. The question, what is a ‘ philanthropic mission,’ 
arose during the World War, when a German vessel, the 
Paklat,^ requisitioned by the German authorities at Tsing- 
tau at the outbreak of war with Japan to carry women and 
children to Tientsin, was captured on her way there by a 
cruiser, and condemned by the Hong-Kong Prize Court as 
not being engaged on a philanthropic mission. 

The immunity is the same, whether the vessel concerned 
is a private or a public vessel.^ 

§ 187. Coast fishing-boats, in contradistinction to boats Immimity 
engaged in deep-sea fisheries, were, according to a general, 
but not universal, custom in existence during the nineteenth and Small 
century, granted immunity from attack and seizure, so long, 
and in so far, as they were unarmed, and were innocently ^ Local 
employed in catching and bringing in fish.® As early as the 
sixteenth century, treaties were concluded between single 
States stipulating such immunity for their fishing-boats in 
the time of war. But throughout the seventeenth and 
eighteenth centuries there were instances of a contrary 
practice, and Lord Stowell refused ^ to recognise any such 
exemption in strict law, although he recognised a rule of 
comity to that extent. Great Britain had always taken the 
standpoint that any immunity granted by her to fishing- 
boats was a relaxation ® of strict right in the interests of 
humanity, but revocable at any moment, and that her 

^ (1915) 1 B, and C.P.C. 616. 13. Thtc matter is discussed at some 

See also Gamer, i. § 319, who dis- lengtli by Kleen, ii. § 210, pp. 603- 
cusses the case of the AmirdL 606. Concerning the case of the 
Qauteaume, a Erench steamer sunk English explorer Flinders, who sailed 
by a German submarine while carry- with the Investigator from 
ing Belgian refugees to England but exchanged her for the Gwmber^ 
soon after the outbreak of the World Zand, which was seized in 1803 by 

War. The position of the many ships the French at Port Louis, in 

cl^rtered by the Belgian Eehef Com- . Mauritius, as she was not the vessel 
mission to carry supplies for the ‘ to which a safe-conduct was given, 
inhabitants of the occupied territory see Lawrence, § 182. 
in Belgium which were sunk by ® The Paquete Bahana (1899) 176 
German submarines is also discussed U.S. 677 ; Scott, Cases, p. 12 ; see 

by Gamer, i. §§328-330; see also U.S. Naval War Code, Article 14; 

The Eaden in Verzijl, § 391 ; Z.I., Japanese Prize Law, Article 36 (1). 
xxvu. p. 385 ; and Entsch^dungen, * The Young Jacob and Johanna 
n. p. 177. (1798) 1 C. Rob. 20. 

* See XJ.S. Naval War Code, Article « See Hall, § 148. 
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cruisers were justified in seizing enemy fishing-boats unless 
prevented by special instructions from the Admiralty But 
at the Second Hague Conference she altered her attitude, 
and agreed to the immunity, not only of fishing-vessels, but * 
also of small boats employed in local trade. Article 3 of 
Convention XI. enacted that vessels employed excltisively in 
coast fisheries,^ and small boats employed in local tradcy^ are, 
together with appliances, rigging, tackle, and cargo, exempt 
from capture. 

The immunity of coast fishing-boats from capture was 
disregarded during the World War ^ by Germany, who sank 
British fishing-boats. She repeated that practice during the 
war in 1939 and, in addition, resorted to attacking and 
bombing of fishing trawlers by aircraft. In both wars the 
belligerents captured and interned members of the crews 
of military age. 

It must be specially observed that boats engaged in deep- 
sea fisheries ® and large boats engaged in local trade ® do not 
enjoy the privilege of immunity from capture. Moreover, 
coast fishing-vessels, and small boats employed in local 
trade, lose it by takmg part in hostilities, and Article 3 of 
Convention XI. expressly stipulates that belligerents must 
not take advantage of the harmless character of boats 
engaged in coast fisheries and in local trade, in order to use 
them for military purposes while preserving their peaceful 
appearance. 


Inmunity § 188. Several times, at the outbreak of war, during the 
ciiantmen nineteenth century, belligerents decreed that an enemy 


the 

Outbreak 


merchantman on its voyage to one of their ports at the out- 


of War ^ See Holland, Prize Lawy § 36. * See Gamer, i. § 232. 

on their * Not fisheries on the high seas, 

Voyage to The Stoer (1916), L1.R. v. 18. » Berlin (1914) 1 B. and C.P.C. 

and from ® On the meaning of the term 29. However, the term ‘ coast 

a Belli- * small boats employed in local trade ’ fisheries,* which is not defined in the 

gerent's s®© JB,M, Procurator in Egypt v. Hague Convention, certainly must 

Port. P&uisches KoTHen Depot Oesellechaft not be construed to mean only 

[1919] A.C. 291 ; 3 B. and O.P.C. fisheries within the maritime belt, 

264. See also The Ma/ria (1916) 1 B. for fiaTiArmAn engaged in so-called 

and C.P.C. 269. It is a question coast fisheries frequen^ily fish outside 

of fact in each^ case. The Austrian territorial waters. The size and char- 

Prize Court disting^hed between acter of the boat must determine 

trade and coaeting trade in The whether it is engaged in coast or 

MuhhJbir-i-SUrur, Verzijl, § 389. See in deep-sea fisheries. See also TAe 

also Gamer, Prize Law, Nos. 181-188. Stoer (1916), L1.B. v. 18. 
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break of war should not be seized at sea during its voyage 
to and from that port. Thus, at the outbreak of the Crimean 
War, Great Britain and Trance decreed such immunity for 
Eussian vessels ; Germany did the same with regard to 
French vessels in 1870,i Russia with regard to Turkish 
vessels in 1877, the United States with regard to Spanish 
vessels in 1898, and Russia and Japan with regard to each 
other’s vessels in 1904. But there was no rule of Interna- 
tional Law which compelled a belligerent to grant such days 
of grace, and it seemed probable when the second edition 
of this book was puJWished that they would not be granted 
in future wars, mre was, first, the fact that in all 
countries numerous merchantmen were being built from 
special designs in order that they might (^[uickly, at the 
outbre^rk^ of, or during, war, be converted into cruisers. 

The^ was, secondly, the fact that a belligerent fleet could 
not remain effective for long without being accompanied 
by a train of colliers, transport vessels, and repairing vessels ; 
it was, therefore, of the greatest importance for a belligerent 
to have as many merchantmen as possible at his disposal 
to give such assistance to the fleet. How far that surmise 
was correct, so far as the World War was concerned, has 
already been pointed out.^ 

§ 189. Instances have occurred in which enemy vessels Vessels in 
forced by stress of weather to seek refuge in a belligerent’s 
harbour have been granted exemption from seizure.® But 
no rule of International Law conferring immunity from 
attack and seizure upon vessels in distress has come into 
existence, and no such rule is likely to grow up, especially 
in the case of men-of-war and merchantmen easily con- 
vertible into cruisers. 


§ 190. According to the Hague Convention which adapted irnmnaity 
the principles of the Geneva Convention to warfare on sea, 

1 Rfift. v.nw«™r ahniTft 8 17« Tyas Offered facilities for repaiiing ^rtd**** 

the damage, and furnished with a Ships, 
safe-conduct as far as tlie Bermudas, 

Thus, further, when in 1790, during 
war with France, the Diwna^ a Prus- 
sian merchantman, was f oro^ to take 
refuge in the port of Dunkirk and 
there seized, she was restored by the 
French Prize Court. 


^ See, however, above, § 178. 

* See above, § 102a, and Colombos, 
^ 124-127. 

* See Ortolan, ii. pp. 286-291 ; 
Bdeen, ii. § 210, pp. 492-494. Thus, 
when in 1746, during war with Spain, 
the Misabeth^ a British man-of-war, 
was forced to take refuge in the port 
of Havana, she was not seized, but 


V 
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hospital ships are inviolable, and therefore may be neither 
attacked nor seized.^ The immunity of cartel ships is con* 
sidered later.^ 

Immunity § 191. No general rule of International Law exists grant- 
Bo^^and^^ enemy mail-boats immunity from attack and seizure, 
of Mail- and they were not granted any during the World War ; but 
States have frequently stipulated for such immunity in the 
case of war, by special treaties.® Thus, for instance, Great 
Britain and France by Article 9 of the Postal Convention 
of August 30, 1890, and Great Britain and Holland by 
Article 7 of the Postal Convention of October 14, 1843, 
stipulated that all mail-boats navigating between the 
countries of the parties should continue to do so in time of 
war without impediment or molestation, until special notice 
was given by either party that the service was to be 
discontinued. 

Whereas there is no general rule granting immunity from 
capture to enemy mail-boats, enemy mail-hags were, accord- 
ing to Article 1 of Hague Convention XI.,^ to enjoy immun- 
ity, for it is there enacted that the postal correspondence of 
neutrals or belligerents, whether official or private in char- 
acter, which may be found on board a neutral ^ or enemy 
ship at sea, is inviolable, and that, in case the ship is detained, 
the correspondence is to be forwarded by the captor with 
the least possible delay. There is only one exception to 
this rule : correspondence destined to, or proceeding from, 
a blockaded port does not enjoy immunity. 

During the World War the Central Powers used the mails 
to disseminate propaganda literature, to forward contra- 
band, to send securities abroad to sustain their credit, to 
transmit information, and to organise incendiarism and 
sabotage in factories in neutral countries.® These devices 


1 See below, §§ 204-209. 

* § 226. 

® See Kleen, ii. § 210, pp. 606-607. 
See also Baxter in A,J., xxiii. (1929) 
pp, 619-627. 

* See Hersbey in A.J., x. (1916) 
pp. 680-684, who correctly states that 
Convention was not binding dnr- 
iog the World War, because not all 
the belligerents were parties to it. 


See also Verzijl, §§ 393-396 ; 

Worthy ii. pp. 303-307 ; Stael-Holstein 
in B.I,y 3rd ser., vi. (1926) pp. 369- 
394 ; ffiggins in B. 7., 1928, pp. 31- 
41 ; Harvard Research (1939), pp. 
639-663. 

® See below, §§ 319, 411. 

* See details in Gamer, ii. §§632- 
634. 
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8 ) 88111116(1 sucli proportions th.3»t tlio Allies proceeded to open 
and exa min e mail-bags destined for certain countries and 
found on neutral steamers entering British territorial waters 
or ports ; this action provoked protests from neutral States.^ 
Similar protests were made in 1939 in the course of the war 
with Germany.^ However, already in 1916 the United States 
conceded that the provisions of the Convention do not 
cover merchandise, and they admitted that stocks, bonds, 
coupons and similar securities, as well as money orders, 
chetjues, drafts, notes, and other negotiable instruments are 
equivalent to merchandise even if forwarded by ordinary 
letter post. In every case the immunity from capture at 
$6a granted to mail-bags does not include immunity from 
being censored when found on vessels which enter the terri- 
torial waters and harbours of a belligerent.® 

It must also be specially observed that it is postal corre- 
spondence,^ and not parcels sent by parcel post,® to which 
the Hague Convention (XI,) grants immunity from capture. 


m 


APPROPRIATION AND DESTRUCTION OP ENEMY 
MERCHANTMEN 


Hall, §§ 149-152, 171, 269— Lawrence, §§ 183-191— Westlake, ii. pp. 309-312 
—PhiUimore, iii. §§ 346-381— Twiss, ii. §§ 72-97— HaUeok, ii. pp. 389- 
464— Taylor, §§ 662-667 — ^Wharton, iii. § 346 — ^Wkeaton, §§ 366-394 — 
Herskey, Nos. 428-432— Moore, -di. §§ 1206-1214— Bluntscbli, §§ 672-673 
— Hejffter, §§ 137-138— Geffcken in HoKzcjMiorjgf; iv. pp. 688-696— Ullmann, 
§ 189 — Pauchille, §§ 1383-1383 (6), 1396-1440 — Despagnet, Nos. 670-682 
— Pradier-Pod6r6, dii. Nos. 3179-3207— Rivier, ii. § 66— Nys, iii. pp. 696- 


^ Por the diplomatic controversies 
between Great Britain and the 
United States of America regarding 
interference with mails see Pari. 
Papers, Cmd. 8173, 8223, 8261, 8294, 
8438, or A.J., x. (1916), Special Suppl., 
pp. 404-426 ; for those with Sweden 
see Pari. Papers, Cmd. 8322 ; for 
those with Holland see R.G., xsiv. 
(1917), Documents, p. 79. See also 
Han, § 262. 

* See Cmd. 6166. 

* See Cmd. 8438, p. 4. 

* If letters contain, not only cor- 


respondence, but also goods, or if 
goods are sent by letter post, such 
goods, if contraband, may- be con- 
fiscate ; see, to the same effect, the 
German Supreme Prize Court in The 
Konin^in Beg&ntes, Entscheidungen, 
ii. 242. As to securities see The 
Frede^ich Till. (1916) 2 B. and 
C.P.C. 396; The Noordam [1920] 
A.a 904 ; 3 B. and C.P.C. 699 ; and 
Cmd. 8261, p. 4. 

* As regards parcel post see The 
SivOa (1916) 1 B. and C.P.C. 281, 
and also Cmd. 8173. 
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710 — Calvo, iv. §§ 2294-2366, v. §§ 3004-3034 — Piore, iii. Nos. 1426-1443, 
and Code, Nos. 1716-1728— Martens, ii. §§ 125-126— Pillet, pp. 342-353— 
Perels, §§ 36, 56-58— Testa, pp. 147-160— Suarez, §§ 461-457— Rolin, 
§§ 612-619, 626-634, 674-714, 811-840— M6rignliac-L6monon, ii. pp. 119-304 
— Verzijl, §§ 720-780— Hyde, ii. 747-749, 752-760, 890-903— Valin, Traiti 
des prises, 2 vols. (1758-60), and Commentaire sur VOrdonnarice de 1681, 
2 vols. (1766) — ^Pistoye et Duverdy, Traitd des ^prises wmitimes, 2 vols. 
(1864-1859) — ^Upton, The Law of Nations affecting Commerce during War 
(1863)— Boeck, Nos. 166-209, 329-380 — ^Dupuis, Nos. 96-149, 282-301— 
Bemsten, § 8 — ^Roscoe, The Growth of English Law (1911), pp. 92-140— 
Schramm, §§ 2, 13-15 — ^Hubericli and King, German Prize Code (1915), 
and The Development of German Prize Law (1918) — ^Roscoe, History of the 
English Prize Court (1924) — Navello, L'ivolviion du droit de visite et du 
droit de prize au cows de la dernikre guerre (1926), pp. 117-146 — Colombos, 
Law of Prize (1926), §§ 1-41 — Gamer, Prize Law, Nos. 1-138 — Genet, 
§§ 226-246, 273-316 — ^Keith’s Wheaton, pp. 866-871 — ^Marsden, Early Prize 
Jurisdiction and Prize Law in England, in the English Historical Peview, 
xxiv. (1909) p. 676 ; xrv. (1910) p. 243 ; xxvi. (1911) p. 34 — Jessup and 
Dedk, Neutrality, vol. i ; Origins (1935), pp. 167-200 — ^Erle Richards in 
B.7., 1920-1921, pp. 11-34 — Colombos in Journal of Comparative Legis- 
lotion, 3rd ser., ii. (1920) pp. 289-297 ; iii. (1921) pp. 286-302 — ^Roscoe in 
B.Y,, 1921-1922, pp. 90-98 — Gaskoin, Prize Case Notes in the Days of 
Stowdl, in B.Y,, 1923-1924, pp. 78-89 — ^Herzog in AJ,, sviii. (1924) pp. 
483-606 — James in University of Pennsylvania Law Beview, 76 (1927), 
pp. 606-626 — ^Baty in Law Quarterly Beview, xliii. (1927) pp. 24-62. See 
also the literature quoted by FauchiEe at the commencement of § 1396. 

§ 192,^ has already been stated above ^ that the capture 
of a private enemy vessel has to be confirmed by a Prize 
Court, and that it is only throngh its adjudication that the 
vessel becomes finally appropriated. The origin ® of Prize 


* § 815. See also on Prize Courts, 
below, §§ 434-437. 

* The following are some of the 
principal collections and reports of 
Prize Court Decisions. Great Britain : 
English Prize Cases (1745-1869) (by 
Rosooe) ; British and Colonial Prize 
Gases (1914-1922) (by Trehem and 
Grant) (cited as B. and C.P.C.) ; 
Lloyd's Beports of Prize Cases (1914- 
1924) (by Aspinall and De Hart) 
(cited as L1.R.); Hull, Digest of 
Oases decided in British Prize Courts 
(1927) ; Jurisprudence britannique : 
(1914 et seg,) (by Pauchille and 
Basdevant). America: Prize Cases 
decided in the United States Supreme 
Court, 1789-1918 (by Scott). Ger- 
many: Entscheidungendes Oberprisen- 
^u^icbtes in Beriin (1918, 1921 ; cited 

.Mntacheidungen) ; Jurisprudence 
ijMemmde en matikre de prises mari- 


times: by PauohiUe and Charles de 
Visscher (1924) (cited as FauchiUe, 
Jur, all,). France : Jurisprudence 
frangaise en matikre de prises mari- 
times (by FauchiUe, Jur.fr.), Italy: 
Jurisprudence itatienne en matikre de 
prises maritimes (by FauchiUe and 
Basdevant (1918)) (cited as FauchUle, 
Jur. itat.). Russia and Japan: 
Russian and Japanese Prize Cases 
decided in the Russo-Japanese War 
of 1904-1905, 2 volumes (by Hurst 
and Bray, 1912-1913) (cited as Hurst), 
General : Verzijl, Le droit des prises 
de la grande guerre (1924) (cit^ as 
Verzijl) ; Gamer, Prize Law during 
the World War (1927) (cited as Prize 
La/m). 

* See Twiss, ii. §§ 74-76 ; Marsdeo# 
Documents relating to Law and Custom 
of the Sea (i., 1916 ; ii., 1916), and^e 
same author in the English Historkei 
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Courts is to be traced back to the end of the Middle Ages. 
During the Middle Ages, after the Roman Empire had 
broken up, a state of lawlessness established itself on the 
high seas. Piratical vessels of the Danes covered the North 
Sea and the Baltic, and navigation of the Mediterranean Sea 
was threatened by Greek and Saracen pirates. Merchant- 
men, therefore, associated themselves for mutual protection, 
and sailed as a merchant fleet under a specially elected chief, 
the so-called A dmir al. They also occasionally sent out a 
fleet of armed vessels for the purpose of sweeping pirates 
from certain parts of the high seas. Piratical vessels and 
goods which were captured were divided among the captors 
according to a decision of their Admiral. During the thir- 
teenth century the maritime States of Europe themselves 
endeavoured to keep order on the open sea. By and by, 
armed vessels were obliged to be furnished with letters- 
patent, or letters of marque, from the sovereign of a mari- 
time State, and their captures submitted to the official 
control of such State as had furnished them with their 
letters. A board, called the Admiralty, was instituted by 
maritime States, and officers of that Board of Admiralty 
exercised control over the armed vessels and their captures, 
inquiring in each case ^ into the authorisation of the captor, 
and the nationality of the captured vessel and her goods ; 
and after modern International Law had grown up, it was 
a recognised customary rule that in time of war the Admir- 
alty of maritime belligerents should be obliged to institute 
a court ® or courts, whenever a prize was captured by public 


Seview, ixiv. (1909) p. 676, xxv. 
(1910) p. 243, xxvi. (1911) p. 34, 
and in the Journal of Comparutive 
Legialaiion, New Ser., xv. (1916) pp. 
90-94; Senior in the Law Quarterly 
Beview, xxxv. (1919) pp. 73-83; 
Roscoe, Studies in the History of the 
Ad/miraUy and Prize Courts (1932). 

^ The first case that is mentioned 
as having led to judicial proceedings 
before the Admir^ in England dates 
from 1367 ; see Karsden in the 
Mnglifdh Historical Beview, xxiv. (1909) 
p. ^0 ; B-oscoe, History of the English 
Prize Court (1924), p. 4. 

® In England an Order in Council 


dated July 20, 1589, first provided 
that all captures should be submitted 
to the High Court of Admiralty ; see 
Marsden, ibid., p. 690. After a good 
deal of intOTference by the Executive 
in prize matters, the British Mze 
Court appears to have establkhed 
its final undisputed and exclusive 
jurisdiction about the year 1616 ; 
see Roscoe, History of the English 
Prize Court (1924), p. 18. See also, 
as to the history, Holdsworth, History 
of English Law, i. (1922) pp. 561-668 
and Pares, Golomcd Bhchade and 
Neutral Bights 1739-1756 (1938), pp. 
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vessels or privateers, in, order to decide whetlier tke capture 
was lawful or not. These courts were called Prize Courts. 
Nowadays all maritime States either constitute permanent 
Prize Courts, or appoint them specially in each case of an 
outbreak of war. One of the objects of Prize Courts is the 
wish of the belligerents to be guarded by a decision of a 
court against claims by neutral States regarding alleged 
unjustified capture of neutral vessels and goods.^ The 
capture of any private vessel, whether prima facie belong- 
ing to an enemy or a neutral, must, therefore, be submitted 
to a Prize Court. Prize Courts are not international courts, 
but patifmal courts instituted by Municipal Law.® Every 
State is, however, bound by International Law to enact 
only such statutes and regulations ® for its Prize Courts as 
are in conformity with International Law.* A State may. 


^ The fact that in Great Britain 
the Prize Comts are competent to 
condemn British vessels found guilty 
of trading with the enemy has 
nothing to do with International 
Law, hut is entirely a matter of 
Municipal Law, just as is the ques- 
tion — see above, § 101 — ^whether 
trading with the enemy is permitted 
or prohibited. But, according to 
British practice, British Prize CJourts 
are likewise competent to condemn 
merchantmen of an ally which have 
be^ found guilty of trading with 
the enemy. This practice is based 
on the fact that — see above, § 101 — 
British Prize Courts consider it to 
be a rule of International Law that 
trading with the enemy is ipso facto 
by the outbreak of war prohibited. 
See TM Panaridlos (1915) 1 B. and 
C.P.C. 195 ; 2 B. and G.P.C. 47. 

» See below, § 434. By the com- 
mission issued to the British Prize 
Court. at the outbreak of the World 
War, the Court was * authorised and 
required to take cognisance of and 
ju&ciaUy to proceed upon all and all 
manner of captures, seizures, prizes, 
and reprisals of all ships, vessek, and 
goods that are or shall 1^ taken, and 
to hear and determine the same; 
smd according to the course of 
,Aj(bniralty and the law of nations, 
the statutes, rules, and regula- 
licms f(^ the time being in force in 


that behalf, to adjudge and condemn 
all such ships, vessels, and goods as 
shall belong to the German Empire 
or the citizens or subjects thereof, or 
to any other persons inhabiting with- 
in any of the countries, territories, or 
dominions of the said German Empire, 
which shall be brought before you 
for trial and condemnation ’ : see 
[1926] 1 K.B. at p. 93. See also The 
Pomona^ the first case decided in 1939 
during the war with Germany and 
reported in The Times newspaper of 
'November 2, 1939. 

® The constitution and procedure 
of Prize Courts in Great Britain are 
governed by the Naval Prize Act, 
1864 (27 & 28 Viet. c. 25), the Prize 
Courts Act, 1894 (57 & 58 Viet. c. 
39), the Prize Courts (Procedure) 
Act, 1914 (4 & 5 Geo. V. o. 13), the 
Prize Courts Act, 1915 (5 & 6 Geo. V. 
c. 57), the Naval Prize (Procedure) 
Act, 1916 (6 Geo. V. c. 2), the Naval 
Prize Act, 1918 (8 & 9 Geo. V. c. 30), 
and the Prize Court Buies, 1914. 
The Institute of Intematipnal Law 
has at various meetings occupied its^ 
with capture, and embodied rules 
relating to it in Articles 100-115 of 
its Mamtel des his de la gueme mmi- 
time adopted at its meeting at Oxford 
in 1913 (see Arvmiaire, xxvi. pp. 667- 
671). 

^ The position of a Prize Court in 
relation to Municipal and lateroa- 
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therefore, instead of making special regulations, directly 
order its Prize Courts to apply the rules of International 
Law, and it is imderstood that, when no statutes are enacted 
or regulations are given, Prize Courts have to apply Inter- 
national Law. Prize Courts may be instituted by belli- 
gerents in any part of. their territory, or the territories of 
allies,^ or territory under military occupation,^ but not on 
neutral territory. It would nowadays constitute a breach 
of neutrality on the part of a neutral State to allow the 
institution on its territory of a Prize Court.® 

Whereas the ordinary Prize Courts are national courts. 
Convention XII. of the Second Hague Conference provided 
for the establishment of an International ^ Prize Court at 
The Hague, which, in certain matters, was to serve as a 
court of appeal in prize cases ; but this Convention was 
never ratified. 

§ 193. As soon as a vessel is seized, she must be con- Conduct 
ducted to a convenient port of adjudication. As a rule, the ^ 
officer and the crew sent on board the prize by the captor of Adjudi- 
will navigate her to the port. This officer may ask the^^^^°‘ 
master and crew of the vessel to assist him, but, if they 
refuse, cannot compel them. The captor need not accom- 
pany the prize to the port, except where an officer and crew 
cannot be sent on board, and the captured vessel is ordered 
to lower her flag and to steer according to orders. The 
captor must in that case conduct the prize to the port. 

To which port a prize is to be taken is not for International 


tional Law was fully considered by 
the Privy Council during the World 
War in TAe ZaiTiora [1916] 2 A.C. 
77 ; 2 B. and C.P.C. 1 ; the net 
effect of this decision is that a British 
Prize Court would be bound by an 
Act of Parliament even if it con- 
flicted with International Law, but is 
not bound by an Order in Council 
which is at variance with International 
Law, except where the Order directs a 
initiation of the belligerent rights of 
the British Crown; with this addition, 
that the Court is conclusively bound 
by a statement in an Order to the 
effect that a case for reprisals (see 
helow, § 319) exists. For a criricism 


of this decision see Holdsworth, 
History of English Law, i. (1922) 
pp. 666-667. See also Gamer, Prize 
Law, Nos. 103-138. 

^ The Chri8toj>her (1799) 2 C. Rob. 
210 . 

« The SUmark (No. 2) [1918] 
A.C. 476 ; 3 B. and C.P.C. 73 (Alex- 
andria under British occupation). 

• See below, § 327, and Article 1 
of Convention XTIT . of the Second 
Hague Conference ; The Pdka (1864), 
Spinks 67 (condemnation of a prize 
lying in a neutral port), is an excep- 
tion^ case. 

* See below, §§ 438-447u. 



Destruc- 
tion of 
Prize. 


380 WABPABE ON SEA [§ 194 

Law to determine ; it only provides that the prize must he 
taken straight to a convenient ^ port of adjudication, and 
only in case of distress or necessity is delay allowed. A 
prize may, in case of distress, or in case she is in such bad 
condition as prevents her from being taken to such a port, 
if the neutral State concerned gives permission,^ be taken 
to a near neutral port, and in that event the capturing man- 
of-war as weU as the prize enjoys there the privilege of 
exterritoriality. But as soon as circumstances allow, the 
prize must be conducted from the neutral port to a con- 
venient port of adjudication, and only if the condition of 
the prize makes this absolutely impossible may the Prize 
Court give its verdict in its absence after hearing proper 
evidence. 

The whole crew and cargo ought, as a rule, to remain on 
board the prize until they reach the port of adjudication. 
But if any cargo is in a condition which prevents it from 
being sent there, it may, according to the needs of the case, 
either be destroyed or sold in the nearest port, and, if sold, 
an account of the proceeds has to be sent to the Prize Court. 
This applies also to neutral goods, although they must, 
according to the Declaration of Paris, be restored to their 
neutral owners, unless contraband. 

§ 194. Since through adjudication by the Prize Courts 
the ownership of captured private enemy vessels becomes 
finally transferred to the belligerent whose forces made the 
capture, it is evident that after transfer the captured vessel 
as well as her cargo may be destroyed. On the other hand, 
it is likewise evident that, since a judgment of a Prize Court 
is necessary before the appropriation of the prize becomes 
final, a captured merchantman must not, as a rule, be 
destroyed® on capture instead of being conducted to the 
port of adjudication. There are, however, exceptions to 
the rule, but no imanimity exists in theory or practice as 
regards those exceptions. Whereas some States and writers ^ 

^ The Sildpiarh (No. 2), supra, a^id * See Smith, The Destruction cf 
Holland, Prize Law, § 278. Merchant-ahips under Intemati&Md 

* See below, § 328, and Articles Law (1917), pp. 27-64. 

21-23 of Convention XXU. of the * See, for instance, Bluntsoi^ 
Second Hague Conference. § 672, 
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consider the destruction of a prize allowable only in case of 
imperative necessity, others^ allow it in nearly every case 
of convenience. Thus, the Government of the United 
States of America, on the outbreak of war with 'RTig1n.n>l in 
1812, instructed the commanders of American vessels to 
destroy at once aU captures, the very valuable excepted, 
because a single cruiser, however successful, could man a 
few prizes only, but by destroying each capture would be 
able to continue capturing, and thereby constantly diminish 
the enemy merchant fleet.^ During the Civil War in 
America, the cruisers of the Southern Confederated States 
dMtroyed aU enemy prizes, because there was no port open 
for them to bring prizes to. During the Russo-Japanese 
War, Russian cruisers destroyed twenty-one captured 
Japanese merchantmen.® According to British practice,* 
the captor is allowed to destroy the prize in only two cases 
—namely, first, when the prize is in such a condition as 
prevents her from being sent to any port of adjudication® ; 
and, secondly, when the capturing vessel is unable to spare 
a prize crew to navigate the prize into such a port.® Be 
that as it may,’ in every case of destruction of a prize the 
captor must remove crew, ship’s papers, and, if possible, 
the cargo, beforehand, and must afterwards send crew, 
papers, and cargo to a port of adjudication for the purpose 
of satisfying the Prize Court that both the capture and the 
destruction were lawful. 


^ See, for instance, Martens, ii. 
§ 126, who moreover makes no differ- 
ence between the prize being an 
enemy or a neutral ship. 

* U.S. Naval War Code (Article 
14) allowed destruction ‘ in case 
of milita^ or other necessity.’ As 
to American practice see Hyde, ii. 
5 766. 

* See Takahashi, pp. 284-310. 

* The Acteon (1815) 2 Dod. 48 ; 
TU Felicity (1819) 2 Dod. 381 ; The 
Leucade (1856) Spinks, 217, See 
also Holland, Prize Law, §§ 303-304. 

» The Valeria [1921] 1 A.C. 477 ; 
3B.andC.P,C. 644. 

« TheStoer (1916) L1.R. v. 18. The 
Manuel dea loia de la guerre maritime 
o| the Institute of International Jjaw 
has suggested for the consideration 


of the States in- Article 104 a rule 
prohibiting destruction of a captured 
enemy merchantman except ‘ in face 
of exceptional necessity, t.c. when 
necessary to secure the safety of the 
vessel making the capture or the 
success of the operations of war in 
which it is at the time engaged.’ See 
Annuaire, xxvi. p. 669. 

^ The whole matter is thoroughly 
discussed by Boeck, Nos. 268-286; 
Dupuis, Nos. 262-268 ; and Calvo, v. 
§§ 3028-3034. As regards destruc- 
tion of a neutral prize see bdow, 
§ 431. And see Coatomenia v, Germany 
(decided in February 1929, by the 
Greco-CJerman Mixed Arbitral Tri- 
bunal), Annual Digest, 1929-1930, 
Case No. 302. 
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If destruction of a captured enemy merchantman can, 
as an exception, be lawful, there arises the further question 
of compensation for the neutral owners of goods on board i 
If the destruction of the vessel herself was lawful, and if it 


Bestruc- 
fion of 
Prizes by 
Sub- 
marines. 


was not possible to remove her cargo, no compensation need 
be paid.^ An illustrative case happened during the Franco- 
German War. On October 21, 1870, the French cruiser 
D&sdix seized two German merchantmen, the Ludwig and 
the Varwdrts, but burned them because she could not spare 
a prize crew to navigate the prizes into a French port. 
The neutral owners of part of the cargo claimed compensa- 
tion, but the French Conseil d’fitat refused to grant in- 
demnities on the ground that the action of the captor was 
lawful.® A similar decision was given by the Hamburg 
Prize Court in 1915 during the World War. The Olitra was 
an English merchantman captured by a German submarine, 
and then sunk, because she could not be brought into a 
German port. The Norwegian owners of the cargo claimed 
compensation, but the Prize Court refused to grant it, on 
the ground that the sinking was lawful.^ 

§ 194a. The question of the destruction of prizes has 
become of particular importance through the use of sub- 
marines,® There is not the sHghtest doubt that submarines 
are entitled to exercise the right of visit and search over 


i See Wrigbt in AJ., xi. (1917) 
pp. 568-379. 

* Wehberg, p. 296, and Smith, 
op. cit, pp. 64-68, object to this 
statement; but NSldeoke in JZ.F., ix. 
(1916) pp. 447-458, approves of it. 

» See Boeck, No. 146 ; Barboux, 
pp. 53, 166 ; Calvo, v. § 3033 ; Dupuis, 
No. 262 ; Hall, § 269 ; Westlake, ii. 
p. 309. See also Article 3 of un- 
ratified Hague Convention XII. 

* JEntacheidungen, i. 34 ; Fauchille, 
Jur. dlL, 26; see also The Indian 
Prince, AJ., x. (1916) pp. 930-936 ; 
JSniacheidungen, i. 87 ; Fauohille, 
Jur. dH., 69 ; and The Kaipwra, 
EntacheiSwngm, i. 288 ; Fauchille, 
Jur, dU., 213. For a criticism of this 
decision see Gamer, Prize Law, p. 360 
and n, I. See also Verzijl in Qrotius 
Ammaire, 1917, p. 71. 

* On this question see Gamer, i. 


§§228-243; AJ., ix. (1916) pp. 
666-680; Min or in the Proceedinge 
of the American Society of Inter- 
national Law, X. (1916) pp. 61-60; 
Hyde, ibid., xi, (1917) pp. 26-36; 
Kunz, pp. 129-136 ; Perrinjaquet in 
jB.G., xxiv. (1917) pp. 117-203; 
Higgins in B.J., 1920-1921, pp. 149- 
165; Qrotiua Society, iv. (1919) pp. 
xxxi.-l.; Hyde, ii. §§747-749; Gru- 
chaga, §§ 1078-1128 ; Report of ihe 
Committee on the Legal Status of Syb- 
marines, published in Qrotius Society, 
3 dv. (1929) pp. 166-174; T^villy, 
Essai sur Vhistoire et la situation 
du sous-marin en droit irdernationcd 
(1931) ; Mori, The Submarine in War 
(1931) ; Bauer, Das Unterseeboot 
(1931) ; Renault, Le sous-marin et sa 
situation dans le droit des gens (1932]^ 
pp. 1-83, 125-166 ; Louvard, La gueriFe 
sovs-marine au commerce (1934)^: 
Harvard Research (1939), pp. 648^6&^ 
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enemy merchantmen, and capture them. But a submarine 
can never spare a prize crew to navigate a prize into any 
port of adjudication, nor is there any room in a submarine 
to take on board the crew of the prize. For this reason ,tie 
opinion is widely held that a submarine may never destroy 
a captured merchantmen. But the practice of the Central 
Powers during the World War was very different. "German 
submarines, even before the general order to torpedo without 
warning all enemy merchantmen within the war area pro- 
claimed by Germany around the British Isles, destroyed 
several of their English prizes, after having given ten 
minutes to the crews to lower their boats and leave the ship. 
Although in these cases no lives were lost, because the crews 
were either picked up by passing vessels dr otherwise reached 
the shore, they were exposed to considerable danger. After 
February 1915, German submarines frequently torpedoed 
both enemy and neutral merchantmen, and great loss of 
Ufe was caused thereby. The most appalling case was that 
of the Lusitania, a transatlantic liner, which was torpedoed 
on May 7, 1915, near the coast of Ireland and over 1100 
non-combatant men, women, and children perished. Un- 
fortunately, however, this was but one of many.^ 

The abortive Treaty of Washington of 1922, ^ made ‘ to 


1 The foUo'wing are some of the 
judicial and arbitral decisions arising 
out of the sinking of this ship ; Tlie 
Lusitania (1918) 251 Ped. 715 ; Scott, 
Gases, pp. 784-790 ; Vanderbilt v. 
Travelers Insurance Co,, Supreme 
Court of New York, 1920, in A.J,, 
xvii. (1923) pp. 578-681; Jdixed 
Claims Commission, Opinions in the 
Lusitania Cases, in A,J,, xviii. (1924) 
pp. 361-373 ; xix. (1925) pp. 693- 
609, 630-633, 803-809; xx. (1926) 
pp. 696-601 ; ' Borchard in A,J., xix. 
(1925) pp. 133-143 ; xx. (1926) pp. 
69-76. See also Hyde, ii. §§ 747-749. 
Germany admitted liability to pay 
compensation for the loss of life of 
American citizens in a diplomatic note 
of Pebruary 4, 1916. Por German 
Tiews of the sinking of the Lusitania 
see Meurer, J)er Lusitania^FaU ( 1916) ; 
Pteisohmann in liszt, § 64 B, note 11, 
who justides the sinking on the ground 
of entry into the Sperrgebiet after 


warning; Strupp, Wdrt,, i. pp. 861- 
867, where it is justified on the ground 
of reprisals ; Lutzow, Der Lusitania- 
F(dl (1921) ; Bruns in ZM.Y,, vi. 
(1936) pp. 690-693 ,* other literature 
cited in Idszt, supra. See also 
Borchard and Lage, Neutrality for the 
United States (1937) pp. 140-169. 

* Cmd. 1627 ; A.J., xvi. (1922), 
SuppL, pp. 67-60. Por a criticism of 
the Washington Rules see Spaight, 
Commerce, pp. 42-44, and H^rignhac 
in F.Q., xxix. (1922), at pp. 136-146. 
The Treaty has not been ratified by 
any of the signatories. As to the 
question of submarines at the Wash- 
ington Conference, see Diena in 
Bivista, 3rd ser., i. (1921-1922) pp. 
465-471 ; Pran^ois in B.G., xxx. 
(1923) pp. 34-50 ; Roxburgh in B.Y., 
1922-1923, pp. 160-168; Discussion 
in Qfotius Society, xi. (1926) pp. 
66-78. 
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protect neutrals and non-combatants at sea in tune of war,’ 
prescribed rules concerning the attack upon and smking of 
merchant-vessels by submarines. At the same time it 
recognised the practical impossibility of using submarines 
as commerce destroyers without violating the generally 
irecognised rules of International Law on the matter, and 
prohibited altogether their use for that purpose. The 
London Naval Treaty of 1930 between the United States, 
Great Britain, France, Italy and Japan, laid down in 
Part IV. (Article 22) that, in their action with regard to 
merchant-ships, submarines must conform to the estab- 
lished rules of International Law to which surface vessels 
are subject ; that, in particular, ‘ except in case of persistent 
refusal to stop on being duly smnmoned, or of active resist- 
ance to visit or search, a warship, whether surface vessel or 
submarine, may not sink or render incapable of navigation 
a merchant-vessel without having first placed passengers, 
crew, and ship’s papers in a place of safety ’ ; and that for 
this purpose the ship’s boats can be regarded as a place of 
safety only if the safety of the passengers and crew is 
assured, having regard to the conditions of the weather and 
the sea, the proximity of land, or the presence of another 
vessel able to take them on board.* That part of the Treaty 
must be deemed to be declaratory of International Law as 
it existed prior to its conclusion. It was laid down in the 
Treaty that it shall remain in force without time limit 
(Article 23).® Accordingly, when the Treaty of 1930 was 
allowed to expire on December 31, 1936, Part TV. thereof 
remained binding upon the Parties. However, with the view 
to ftTiInrgiTig the number of States expressly accepting the 


^ S'rance and Italy have not rati- 
fied the Treaty. 

* For an application of these tests, 
as prescribed by customary Inter- 
naMonal Law, see the case of Marotdi 
V. G&rrmny (decided by the Greco- 
German Mixed Arbitral Tribunal on 
November 8, 1928), Annmd Digest, 
1927-1928, Case No. 388. See also 
above, p, 381, n. 7. 

® !For the text of the Treaty see 
Cmd. 3678 ; Documents, 1930, p. 12. 


See also Toynbee, Survey, 1930, pp. 63 
ei seq. ; Philipse in RJ., 3rd ser., 
xii. (1931) pp. 86-102. See also 20-21 
Geo. V. c. 48 amending the Treaties 
of Washington Act, 1922. 

In so far as aircraft can be employed 
. against merchant-vessels, there ou^t 
to be no doubt that it is bound to 
comply with the principles applicable 
to men-of-war and submarines. See 
Spaight, Air, pp. 470-476 ; Bichmcffid, 
Sea Power in the Modem World (19®^ 
pp. 113-116. See§214flr. 
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obligations in question, the United States, Great Britain 
{including the Dominions and India), Prance, Italy, and 
Japan signed in London, on Noyember 6 of that year, a 
Protocol incorporating verbatinL/aie provisions of Part IV. 
relating to submarines.^ Provision was made for the 
accession of other States, such accession to be equally 
without a time limit . Among the many States which 
acceded were Germany in 1936 ^ and Soviet Russia in 1937. 

When the war between the Allies and Germany broke out 
in September 1939 she once more embarked upon the 
practice of using submarines for sinking merchantmen, 
belligerent and neutral, in disregard of the obligations both 
of customary International Law and of the Protocol of 
1936. That illegal practice was one of the reasons of the 
retaliatory measures adopted by the Allies in November 
1939® and in April 1940.* 

§ 195. Although prizes have, as a rule, to be brought Eansom 
before a Prize Court, International Law nevertheless does“^^®’ 
not forbid the ransomiug of the captured vessel, either 
directly after the capture, or after she has been conducted 
to port, but before adjudication. However, the practice of 
accepting and paying ransom, which grew up in the six- 
teenth ® century, is in many countries now prohibited by 
Municipal Law. Thus, for instance. Great Britain by § 46 
of the Naval Prize Act, 1864, prohibits ransoming except 
when specially provided for by Order iu Council. Where 

1 For the text see Treaty Series, attacks upon vessels in war zones 
No. 29 (1936) ; Documents^ 1936, (see below, § 319a) on the ground 
p. 632; xxxi. (1937), SuppL, that by entering the barred zone the 

p. 137. In the preamble to the Nyon vessel interferes with the naval opera- 
Agreement of September 1937 con- tions and that her conduct is therefore 
ceming the suppression of attacks by analogous to a ‘ persistent refusal to 
submarines against merchant-vessels stop’ see Schmitz in ^.d.F.,viii. (1938) 
in the course of the Spanish Civil War p. 671. 

(Cmd. 6668), the provisions of the s November 27. 1939, Great 
^^ty of 1930 and of the Protocol Britain, foUowed by Erance, issued a 
of 1936 were ref^ed to, in effect, retaliatory OrderinCounoil(see below, 
as dMiaratory of International Law. p. 666) on the ground, infer aUa, that 
3^ Supplements^ Nyon Agreement Germany had disregarded her obliga- 
ctf the same month (Cmd. 6669) made tiong under the Protocol of 1930. 
tmo principles of the former Agree- , ^ ^ . 

ment ap^oable to attacks by surface .* the fom of Uymg 

TCSS^ or aircraft “ bunted areas of Norwegian 

* Por a suggestion by a German territorial waters. See below, § 319o. 
writer that the provisions of the ® See Senior in the Law Quarterly 
Bcotocol of 1936 do not apply to Review^ xxxiv. p. 60. 

yoii. IT. 2 b 
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ransom is accepted, a contract of ransom is made between 
the captor and the master of the captured vessel ; the latter 
gives a so-called ransom bill to the former, in which he 
promises the amount of the ransom. He is given a copy of 
the ransom bill for the purpose of a safe-conduct to protect 
his vessel from again being captured, provided that he keeps 
his course to the port agreed upon in the ransom bill. To 
secure the payment of ransom, an officer of the captured 
vessel can be detained as hostage ; otherwise the whole of 
the crew is to be liberated with the vessel, ransom being an 
equivalent for both the restoration of the prize and the 
release of her crew from captivity. So long as the ransom 
bill is not paid, the hostage can be kept in captivity. But 
it is exclusively a matter for the Municipal Law of the 
State concerned to determine whether or no the captor 
can sue upon the ransom bill, if the ransom is not voluntarily 
paid.^ Should the capturing vessel, with the hostage or the 
ransom bill on board, be herself captured, the hostage is 
liberated, and the ransom bill loses its effect, and need not 
be paid.^ 

Loss of § 196. A prize is lost — (1) when she escapes through being 
rescued ® by her own crew, (2) when the captor intentionally 

Recap- abandons her, or (3) when she is recaptured.* The property 
in a prize which, according to International Law, vests in 
the beU^erent whose forces made the capture, provided 
that a Prize Court confirms the capture, is lost when the 
prize is lost ; and it seems to be obvious, and everywhere 
recognised by Municipal Law, that as soon as a captured 
enemy merchantman succeeds in escaping, the title of the 


1 See for British practice, prior to 
the Naval Prize Act, 1864, Corim v. 
Blackburm (1781) 2 Doug. 640 ; 
ArUhon v. Fisher (1782) 2 Doug. 
649 (n.) ; The Hoop, 1 C. Rob. 201 ; 
Hall, § 151 ; and for American 
practice, Goodrich and Be Forest 
V. Gardcm (1818) 15 Johnson 6. 

2 The matter of ransom is dis- 
cussed with great lucidity by Senior 
in the Law ^arterly Meview, xxxiv. 
pp. 49-62; see also Twiss, ii. §§ 
180-183; Boeck, Nos. 257-267; 
Dupuis, Nos. 269-277. As to ransom 


of neutral vessels see below, § 432. 

® See Gregory in A.J., xi. (1917) 
pp. 315-326 ; Hall, § 152. 

* For a discussion of certain cases 
in the Belgian Prize Court, in 1919, of 
condemnation of enemy ships aftar, 
and in spite of, recapture, see 
Higgins in B.7., 1921-1922, pp. 180- 
192 ; Qunet in 48 Clunet (1921), pp. 
83-92, disapproved of the condemna- 
tion; and see the Brussels in 
Belgian Prize Court in xvi. 

(1922) pp. 127-129. 
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former owners revives ipso facto. But the case is different 
when a prize, whose crew have been taken on board the 
capturing vessel is abandoned and is afterwards met and 
taken possession of by a neutral vessel, or by a vessel of her 
home State ; in such cases it is certainly not for International 
Law to determine whether, or not, the original ownership 
revives through abandonment ; this is a matter for Municipal 
Law,^ 

The case of recapture is likewise different from escape. 

Here, too, Mumcipal Law has to determine whether, or not, 
theifcrmer ownership revives, since International Law only 
lays dowm the rule that by recapture the property in the 
vessel reverts to the belligerent whose forces made the 
recapture.2 Municipal Law of the individual States has 
settled the matter in different ways. Thus for Great Britain 
the Naval Prize Act, 1864, in section 40, enacts that the 
recaptured vessel, except when she has been used by the 
captor as a ship of war, shall be restored to her former 
owner on his paying one-eighth to one-fourth of her value, 
as the Prize Court may award, as prize salvage, whether the 
recapture is made before or after the enemy Prize Court had 
confirmed the capture. Other States restore a recaptured 
vessel only when the recapture is made within twenty-four 
hours ® after capture, or before the captured vessel is con- 
ducted into an enemy port, or before she is condemned by 
an enemy Prize Court. 

§ 197. Through being captured, and afterwards con- Fate of 
demned by a Prize Court, a captured enemy vessel and^”^' 
captured enemy goods ^ become, as already explained, the 
property of the belligerent whose forces made the capture.® 

But according to the Declaration of Paris, neutral goods, 

^ See Hall, § 152. As to recapture of neutral vessels 

see below, § 432. 

^ But not when the vessel after * It does not, of course, matter 
condemnation by a Prize Court has whether the goods concerned were 
been sold to a neutral subject ; see captured on enemy ships or on 
below, § 197 ; Wehberg, p. 305 ; and merchantmen sailing under the flag 
Edeen, i, pp. 339, 340. See also of the capturing belligerent. See 
Keith’s Wheaton, pp. 871-888. above, §§ 102, 177 (n.). 

® See Herzog, When does Title to 

* For instance, France ; see Du- Prize Pass ? in A.f7., xviii. (1924) 
puis, Nos. 278-279 ; see Hall, § 166. pp. 483-506* 
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contraband excepted, found on enemy ships may not be 
condemned. Nevertheless, all goods found on enemy 
vessels are presumed ^ to be enemy unless clauned as neutral 
by neutral owners ; moreover, only neutral merchandise is 
exempt from confiscation, and not neutral goods other than 
merchandise.^ Further, neutral mortgagees,® or pledgees* 
of enemy vessels, or enemy cargoes, have no claim to be 
indemnified out of the proceeds of their sale. 

What becomes of the prize after condemnation is not for 
International Law, but for Municipal Law, to determine.® 
A belligerent State may hand the prize over to the capers, 
or keep her for itself, or sell her and divide the whole or 
part of the proceeds among the captors, or among members 
of the naval forces generaRy. For Great Britain the Naval 
Prize Act, 1918,® established a naval prize fund into which 
the proceeds of sale of certain prizes and prize cargoes were 
paid, and out of which prize money was distributed among 
• members of the naval and marine forces.’ If a neutral 
subject buys a captured ship after her condemnation, she 
may certainly not be attacked and captured by the belli- 
gerent State to a subject of which she formerly belonged ; 
but if she is bought by an enemy subject, and after- 
wards captured, she may be restored ® to her former 


Applica- 
tion of 
Prize 
Law to 
Aircraft. 


owner. 

§ 197a. As pointed out below in § 435a, by the British 
Prize Act, 1939, and the laws of some other countries mari- 


1 See above, § 90. 

® The ScJdesien (1914) 1 B. and 
C.P.C. 13. See also Gamer, Prize 
Law, Nos. 271a, 272. 

* The Marie Glaeaer [1914] P. 218, 
1 B. and G.P.C. 38 ; and the German 
case of The Fenix, Z.V., ix. (1915) 
p. 103, and A.J., x. (1916) p. 909. 

^ The Odessa [1916] 1 A.C. 145 ; 
1 B. and C.P.C. 554. 

* Unless the question is regulated 
by a special convention; see, for 
instance, Article 5 of the Convention 
of November 9, 1914, between Great 
Britain and Prance, providing for 
the division of the bounty in case 
capture is effected by joint opera- 
tions. See the case of the SouM, 


captured in the presence of British, 
Italian, and Greek vessels, where 
the bounty was divided, P.O., xxvii. 
(1920), Jurisprudence, p. 60. 

« 8 & 9 Geo. V. c. 30. As to other 
countries see Verzijl, §§ 124-127. 

’ The Act of 1918 also constituted 
a Naval Prize Tribunal for the pur- 
pose of deciding which prizes came 
within the Act so that their proceeds 
were payable into the Naval Prize 
Fund for distribution among members 
of the naval and marine forces. The 
decisions of this Tribunal are a 
matter of Municipal Law. As an 
illustration of these may be m«a- 
tioned The Ahonerm [1919] P. 41. 
See also Gamer, Prize Law, Nos, 28-31. 

® See above, § 196. 
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time prize law has been made applicable to captures by, or 
of, aircraft. 

§ 198. As merchantmen owned by subjects of neutral Veaaels 
States but sailing xmder an enemy flag are vested with^g^lf® 
enemy character,^ they may be captured and condemned. 

This bears hardly upon vessels belonging to subjects ofsuS^ 
non-httoral States which have no maritime flag ; they are 
forced to navigate under the flag of another State,® and are. Enemy 
therefore, in case of war exposed to capture. 

§ 199. Moreover, a vessel flying a neutral flag may be Ves^ 
eaptui^d and condemned if, for the reasons mentioned above 
in §§ 89, 91, she possesses enemy character. Nentoal 

§ 200. The position of goods belonging to enemy subjects 
when shipped, but sold in transitu to subjects of neutral 
States, has been considered above in § 92. aoter. 


Goods 
sold to 
Neutrals 

^ in Iran- 

* situ. 

VIOLENCE AGAINST ENEMY PERSONS 

See the literature quoted above at the commencement of §107. See also 
Fauchaie, §§ 1273-1273(5), 1395 (44)-1396 (46)— Schramm, § 16— Rolin, 

§§ 596-598, 765-782, and Hyde, u. §§ 773-775— Genet, §§ 148-159. 

§201. As regards killing and woxmding combatants in Violence 
sea warfare, and the means nsed for the purpose, customary 
rules of International Law are in existence, accordiag to ai^ts. 
which only those combatants may be killed or wounded 
who are able and willing to fight, or who resist capture. 

Men disabled by sickness or wounds, or such men as lay 
down arms and surrender, or do not resist capture, must be 
given CLuarter, except in a case of reprisals.® Poison, and 
such arms, projectiles, and materials as cause unnecessary 
injury, are prohibited, as are also killing and wounding in 
a treacherous way.^ The Declaration of St. Petersburg,® 
and the Hague Declaration prohibiting the use of expanding 

^ See above, § 89. * See the corresponding rules for 

* See above, § 186 (n.), as to the warfare on land, which are discussed 

Baro^ona Declaration of 1921, and above in §§ 108-110. See also U.S. 
voL i. § 261. Naval War Code, Article 3. 

* See above, § 109, and the case of 

the Bardlong in § 211 (n.), below. ^ See above, § 111. 
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(dum-dum) ^ bullets, apply to sea warfare as well as to laud 
warfare, as also do the Hague Declarations concerning pro- 
jectiles and explosives launched from balloons, and pro- 
jectiles diffusing asphyxiating or deleterious gases.^ 

All combatants, and also all officers and members of the 
crews of captured merchantmen, could formerly ^ be made 
prisoners of war. Under Hague Convention XI.^ such 
members of the crew of a captured enemy merchantman as 
are neutral subjects^ and (provided they give a formal written 
promise not to serve on an enemy ship during the war) also 
the captain and officers when neutral subjects, must ftot be 
made prisoners of war ^ (Article 5) ; and the captain, officers, 
and crew of an enemy merchantman, when enemy subjects^ 
must not be made prisoners of war, provided that they give 
a formal written promise not to engage in any service con- 
nected with the operations of the war (Article 6). During 
the World War this Convention was not binding, because 
not all the belligerents were parties to it, and enemy subjects 
who were members of the crews of merchantmen were made 
prisoners of war. In any case, as soon as such prisoners 
are landed, they fall under the provisions of the Geneva 
Convention of 1929.® As long as they are on board, the old 
customary rule of International Law, that prisoners must 
be treated humanely,’ and not like convicts, must be com- 
plied with. Moreover, the Hague Convention for the 
Adaptation of the Principles of the Geneva Convention to 
Maritime Warfare enacts some particular rules concerning 
the shipwrecked, the wounded, and the sick who, through 
falling into the hands of the enemy, become prisoners of 
war.® 


Violence 
against 
Non-Com- 
batant 
Members 
of Naval 
Forces. 


§ 202. Just as land forces consist of combatants and non- 


1 See above, § 112. 

« See above, §§ 113, 114. 

® Tbis was almost generally recog- 
nised, but was refused recognition by 
Count Bismarck during the Franco- 
German War (see below, § 249 (n.)), 
and by some German writers, as, 
for instance, Lueder in Eoltzmdarff, 
iv. p. 479, n. 6. 

* See above, § 85. 

® As to the release of neutral 


American members of crews d 
British ships captured by Germany 
see the case of the Yarrowdak in 
Hyde, ii. § 773 (n.). 

® See above, § 127, and below, 
§ 2096. 

’ See Holland, Prize Law, §249, 
and U.S. Naval War Code, irfcioies 
10 , 11 . 

® See below, § 205. 
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combatants, so do the naval forces of belligerents. Non- 
combatants, as for instance stokers, surgeons, chaplains, 
members of the hospital staff, and the like, who do not take 
part in the fighting, may not be attacked directly and 
killed or wounded.^ But they are exposed to all injuries 
indirectly resulting from attacks on, or by, their vessels ; 
and they may certainly be made prisoners of war, unless 
they are members of the religious, medical, and hospital 
staff, who are inviolable according to Article 10 of Hague 
Convention X.^ 

§ 203. Likewise, enemy individuals who are not members Violence 
of the naval forces at aU, but are found on board an attacked 
or seized enemy vessel, if, and so far as, they do not take 
part in the fighting, may not directly be attacked and not 
killed or wounded, although they are exposed to all injury 
indirectly resulting from an attack on, or by, their vessel. Naval 
If they are mere private individuals, they may as an^^^®®®‘ 
exception only, and under the same circumstances as private 
individuals on occupied territory, be made prisoners of war.^ 

But they are nevertheless, for the time they are on board 
the captured vessel, under the discipline of the captor. All 
restrictive measures against them which are necessary are 
therefore lawful, as also are punishments in case they do 
not comply with lawful orders of the commanding officer. 

If they are enemy officials in important positions,^ they may 
be made prisoners of war. 


V 

TREATMENT OE WOUNDED AND SHIPWRECKED 

Perels, § 37— Fillet, pp. 188-191— Westlake, ii. pp. 185-189— Moore, vii. 
§ 1178 — ^Hersliey, Nos. 408-422 — Bemsten, § 12 — ^FaucMUe, §§ 1396 (29)- 
1395(43)— Pradier-Fod^re, viii. No. 3209— Suarez, §§412, 4126— Rolin, 
§§ 791-799— Hyde, ii. §§ 776-782— Verzijl, §§ 384-385— U.S. Naval War 
Code, Articles 21-29 — ^Ferguson, The Red Cross Alliance at Sea (1871) — 
Houette, De Vextension des principes de la convention de Qen^ve awe vic- 

1 See U.S. Naval War Code, U.S. Naval War Code, Article 11, 
Article 3. and above, § 116. 

* See below, § 209. 

* See Sebramm, § 16 ; see also 


See above, § 117. 
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times des gu&rres maritimes (1892) — Cauw^, L’extension dea principea de 
la convention de Genlve awn gvsrres imritiima (1899) — ^HoUs, T'hs Faacc 
ConferevjceaiThe Hague (1900), pp. 120-134: — Boidin, pp. 248-262 — ^Dupuis, 
Chierre, Nob. 82-105 — ^Meurer, ii. §§ 74-87 — ^Higgins, pp. 382-394 — L^monon, 
pp. 526-654 — ^Nippold, ii. § 33 — Scott, Conferences, pp. 599-614 — ^Takahaslii, 
pp. 375-385 — ^Wehberg, § 10 — Gamer, i. §§ 319-327 — Genet, §§ 160-165, 
214-218 — Keith’s Wheaton, pp. 822-830 — ^Fauchille in J2.G., vi. (1899) 
pp. 291-302 — ^Bajer in viii. (1901) pp. 225-230 — Benault in A.J., 

ii. (1908) pp. 295-306 — ^Higgins, War and the Private Citizen (1912), pp, 
73-87, in the Law Quarterly Review, xxvi. (1910) pp. 408-414, and in B.T., 
1933, pp. 141-143 — Schule in 25 Jahre Kaiser Wilhelrn-Qeadlschaft, iii. 
(1937) pp. 374-397 — Sandiford, Diritto maritimo di guerra (1938), pp. 186- 
197- See also the literature quoted above at the commencement of § 118. 

Adapta- § 204. Soon after the ratification of the Geneva Con- 
Gene^a mention, the necessity of adapting its principles to naval 
<^nven- warfare was generally recognised, and among the non- 
additional articles of 1868 were nine which aimed 
at this.^ But it was not until the Hague Conference in 
1899 that this was accomplished by a Convention ^ which 
comprised fourteen articles. This Convention was replaced 
at the Second Hague Conference by Convention X. for the 
Adaptation of the Principles of the Geneva Convention to 
Maritime Warfare, which comprises twenty-eight articles. 
It was signed, although with some reservations, by all the 
Powers represented at the conference, except Nicaragua, 
which acceded later ; and it has been ratified, with or 
without reservations, by most of the signatory Powers.^ 
It provides rules concerning the wounded, sick, shipwrecked, 
and dead ; hospital ships ; sick-bays on men-of-war ; the 
distinctive colour and emblem of hospital ships ; neutral 
vessels taking on board belligerent wounded, sick, or ship- 
wrecked ; the religious, medical, and hospital staff of cap- 
tured ‘ships ; the carrying out of the Convention, and' the 
preven^tion of abuses and infractions. 

The §J^5. Soldiers,^ sailors, and other persons officially 

Wounded, 

ghiii- ^ See above, § 118, and vol.i.§ 560. Prosecutor, that . hospital ships lost 

TTre^ed * Martens, N.R.G,, 2nd ser., xxvi. their immunities by carrying soldiers 

p. 979. who had become casualties in land 

* In January 1937 Italy adhered to warfare, is erroneous — ^see Higgins 

this Convention. inB-V., 1921-1922, pp. 177-178. The 

* The opinion, stated in press decision of the Reichsgericht in thfe 
reports of the Leipzig criminal trials case (The Lover Castle, Annuat Liged^ 
in May-July 1921 to have been 1923-1924, Case No. 231) does not 
expressed by the German Public touch upon this ^ispect of the question^ 
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attached to fleets or armies, whatever their nationality, 

^ho are taken on board when sick or wounded, must he 
respected and tended by the captors (Article 11). All 
enemy shipwrecked, sick, or wounded persons who fall into 
the power of a belligerent are prisoners of war. It is left 
to the captor to determine whether they are to be kept on 
board, or sent to a port of his own, or a neutral port, or 
even a hostile port. If sent to a hostile port, they may not 
again serve in the war (Article 14). If landed at a neutral 
port with the consent of the local authorities, they must be 
guarded by the neutral State so as to prevent them from 
again taking part in the war^ (Article 15). After each 
engagement, both belligerents must, so far as military 
interests permit, take measures to search for the ship- 
wrecked, wounded, and sick, and protect them against 
pillage and maltreatment (Article 16). They must send to, 
the enemy authorities a list of names of enemy sick and 
wounded picked up by them, and information regarding 
internments, transfers, admissions to hospital, and deaths 
amongst the sick and wounded in their hands. They must 
also forward all objects of personal use, valuables, letters, 
etc., that are found in captured ships, for transmission to 
the persons concerned (Article 17). 

§ 205a. After each engagement both belligerents must, so Treat- 
far as military interests permit, take measures to protect 
the dead against pillage and maltreatment, and they must 
see that their burial, whether on land or at sea, or cremation, 
is preceded by a careful examination in order to determine 
that life is really extinct (Article 16). They must send 
to the enemy authorities the military identification marks 
or tokens found on the dead ; they must also forward 
all the objects of personal use, valuables, letters, etc., 
which have been left by the woimded and sick who die 
in hospital, for transmission to the persons concerned 
(Article 17). 

§ 206. Three different kinds of hospital ships must be H^pitai 
distinguished, namely : military hospital ships ; hc^pital 
ships equipped by private individuals or relief societies of 

^ See below, § 348a. 
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tlie belligerents ; and hospital ships equipped by private 
neutral individuals and neutral relief societies. 

(1) Military hospital ships (Article 1) are ships constructed 
or assigned by States specially and solely to assist the 
wounded, sick, and shipwrecked. Their names must be 
communicated to the belligerents at the commencement of, 
or during hostilities, and in any case before they are em- 
ployed. They must be respected by the belligerents, they 
may not be captured while hostihties last, and they are not 
on the same footing as men-of-war during their stay in a 
neutral port. 

(2) Hospital ships equipped whoUy, or in part, at the 
cost of private individuals, or officially recognised relief 
societies of the belligerents, must also be respected (Article 2), 
and are exempt from capture, provided their home State 
has given them an official commission, and a special certi- 
ficate, and has notified their names to the other belligerent 
at the commencement of, or during, hostihties, and in any 
case before they are employed. 

(3) Hospital ships, equipped wholly, or in part, at the 
cost of private individuals, or officially recognised rehef 
societies of neutral States (Article 3), must likewise be 
respected, and are exempt from capture, provided that 
they are placed under the control of one of the belhgerente, 
with the previous consent of their own Government and with 
the authorisation of the belligerent himself, and that their 
names have been s im ilarly notified. 

According to Article 4, all hospital ships must afford 
rehef and assistance to the wounded, sick, and shipwrecked 
of both belhgerents without distinction of nationahty. 
The respective Governments are prohibited from using them 
for any milit ary purpose. Their commanders must not in 
any way hamper the movements of the combatants, and 
during and after an engagement they act at their own risk 
and peril. Both belhgerents have a right to control and visit 
ah hospital ships, to refuse their assistance, to order them 
off, to make them take a certain course, to put a commis- 
sioner on board, and to detain them temporarily, if important 
circumstances require this. 
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The protection to which hospital ships are entitled ceases 
if they are used- to commit acts harmful to the enemy 
(Article 8). But it is not lost merely because the stafE are 
armed for the purpose of maintaining order and defending 
the wounded and sick, or because wireless telegraphic 
apparatus is on board. However, any man-of-war of either 
beUigerent may, according to Ajcticle 12 (against which 
Great Britain made an interpretative reservation), demand 
the surrender of wounded, sick, or shipwrecked who are on 
board hospital ships of any kind. 

It is to be regretted that, in practice, cases of the abuse 
of hospital ships for military purposes have occurred. 
Thus, in 1905, during the Russo-Japanese War, the Orel'^ 
(also called the Aryel), a Russian hospital ship, was cap- 
tured and condemned by the Japanese Prize Courts for 
having performed, while serving as a hospital ship, certain 
services to the Russian fleet which amounted to use for 
military purposes. Again, in 1915, during the World War, 
the Ophelia,^ a German hospital ship, was captured and 
condemned by the British Prize Court, because while 
adapted as a hospital ship, she was also fitted up as a 
signalling ship for military purposes. 

Worse than the misuse of hospital ships for military 
purposes was the deliberate policy proclaimed by Germany ® 
during the World War of sinking at sight without visit or 
search aU hospital ships found in certain waters. In January 
1917, after charging Great Britain and France with using 
hospital ships for the transport of troops and munitions and 
otherwise violating Hague Convention X. (charges which 


1 See Takaliaslii, pp. 620-625; 
Hurst and Bray, ii. p. 364 ; Higgins, 
p. 74, and in the Law Quarterly 
Review, xxvi. (1910) p. 408. See also 
Schule in 26 Jahre Kaiser Wilhelm- 
Oes^chaft, iii. (1937) pp. 387-397. 

* [1916] 2 A.C. 206 ; 2 B. and 
C.P.C. 1^. The German Govern- 
ment, by a declaration of November 
30, 1916, protested against the 
Ophdia decision; it seems that the 
Ai^o-American and the Continental 
■writers hold different views on the 
conditions of the conversion of 


merchantmen into hospital ships 
(and vice versa) and the extent to 
which signalling apparatus on hos- 
pital ships is permitted ; see Renault 
in Deuxiime conferences Actes, iii. 
pp. 301, 633 et seq,, and RochoU 
in Strupp, Wort., ii. 176. See also 
the Oceania in Eauchille, Jv/r, ikU,, 
468. 

® See Des Gouttes in R.G., xxiv. 
(1917) pp. 469-486; Gallois, LHn- 
violabiliU des navires-hSpitaux et Vex- 
pirience de la guerre^ 1914-1918 (1931). 



396 


WAEFARE ON SEA 


Hospital 
Ships in 
Neutral 
Ports. 


Sick. 

Bays. 


Distinc- 
tive 
Colour 
and Em- 
Idem of 
Hospital 
Ships. ‘ 


[§206a 

were promptly repudiated), the German Government de- 
clared that they would ‘ no longer suffer any enemy hospital 
ship in the T^-ngliah Channel or parts of the North Sea.’ i 
In March of the same year, after making further charges, 
they declared that enemy hospital ships met in a prescribed 
area of the Mediterranean would be ‘ regarded by the German 
naval forces as belligerent ’ and would be * attacked forth- 
with.’ ® Even before these pronouncements hospital ships 
had been attacked by German submarines ; thereafter they 
were freely sunk without warning, visit or search, and some- 
times with great loss of life. Among the many victims of 
this policy were the Asturias, the Gloucester Castle, the 
Donegal, the Lanfranc, the Dover Castle, the Rewa, the 
Olenart Castle, and the Llandovery Castled 

§ 206a. Eor the purpose of defining the status of hospital 
ships when entering neutral ports, an international con- 
ference met at The Hague in 1904.^ A convention (to which 
Great Britaiu was not a party) was signed on December 21, 
1904, and provided that hospital ships complying with the 
Hague Convention should be exempt from State dues and 
taxes, but should nevertheless be subject to search and 
other formalities demanded by the laws in force in the port 
concerned. 

§ 2066. According to Article 7 of Hague Convention X., 
in case of a fight on board a man-of-war, the sick-bays must, 
as far as possible, be respected and spared. 

§ 207. All military hospital ships must be painted white 
outside, with a horizontal band of green about one metre 
and a half in breadth. Other hospital ships must also be 
painted white outside, but with a horizontal band of red. 
The boats and small craft of hospital ships used for hospital 


^ Pari. Papers, Misc. No. 16 (1917), 
Cmd, 8692, p. 4. It appears that on 
only one occasion did the Germans 
exercise the right to stop and visit a 
hospital ship conferred by Article 4 
of Hague Convention X., and then 
found nothing to support any charge. 
Had there been any truth in the 
albegations made by them against 
the ABied Governments, they could 
have proved them beyond question 


by availing themselves of this article. 

2 Ibid., p. 6. 

2 Details in Gamer, i. §§ 320-326, 
•who mentions the various unsuccess- 
ful attempts to stop the German 
practice. See also Annual Digest^ 
1923-1924, Cases Nos. 231 and 235. 

* See above, i. § 592 ; Higgin% 
pp. 392-394; and Pohl in ?i. 
(1918-1920) pp. 306-316. 
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work must likewise be painted white. Besides being painted 
a distinguishing colour, all hospital ships (Article 5) must 
hoist, together with their national flag, the white flag with 
a red cross stipulated by the Geneva Convention.^ If they 
belong to a neutral State, they must also fly at the mainmast 
the national flag of the belligerent under whose control they 
are placed. The distinguishing marks of hospital ships may 
at no time be used for any other purpose. All hospital ships 
which wish to ensure by night the freedom from interference 
to which they are entitled, must, subject to the assent of 
the belligerent they are accompanying, take the necessary 
measures to render their special painting sufficiently plain. 

§ 208. A distinction must be made between neutral men- Neutral 
of-war and private vessels assisting the sick, wounded, and 
shipwrecked. the 

(1) If men-of-war take on board wounded, sick, or ship- 
wrecked persons, precaution must be taken, so far as pos- 
sible, that they do not again take part in the operations of 
war (Article 13). They must not, however, be handed over 
to the adversary, but must be detained till the end of the 
war.2 


(2) Neutral merchantmen,^ yachts, or boats which have 
of their own accord rescued sick, wounded, or shipwrecked 
men, or who have taken such men on board at the appeal 
of the belligerent, must, according to Article 9, enjoy special 
protection and certain immunities. In no case may they be 
captured merely because they have such persons on board. 
But, subject to any undertaking that may have been given 
to them, they remain liable to capture for any violation of 
neutrality they may have committed. Moreover, accord- 
ing to Article 12,^ any man-of-war of either belligerent may 
demand from them the surrender of the wounded, sick, or 
shipwrecked on board. 

§ 209. Convention X. provides that the rehgious, medical. The 
and hospital staff of any captured vessel are inviolable, and 


^ There is no objection to the use 
non-Christian States, who object 
to the cross on religious grounds, 
of ffliother emblem. Thus Turkey 
resarved the right to use a red 
cresoen^ and Persia to use a red 


sun. See above, § 123. and 

> See below, § 348. Ho^tal 

® See below, § 348a. ^ 

* Against which Great Britain 
made an interjaetative reservation^ 
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may not be made prisoners of war, but must continue to 
discharge their duties while necessary. If they do this, the 
belligerent into whose hands they have fallen must give 
them the same allowances and the same pay as are granted 
to persons holding the same rank in his own navy. They 
may leave the ship, when the commander-in-chief considers 
it possible, and on leaving they are allowed to take Tpith 
th^rn aU surgical articles and instruments which are their 
private property (Article 10). 

Applioa- § 209a. The provisions of Convention X. are only bindu^ 
so long as the war is a war between contracting Powers only 
tion X., (Article 18 ). In the case of operations of war between land 
and sea forces of belligerents, its provisions only apply to 
Abuses, forces on board ship (Article 22). The contracting Powers 
undertook, in case their cri min al laws were inadequate, to 
enact, or submit to their legislatures, measures necessary 
for checking individual acts of piUage or maltreatment of 
the wounded and sick in the fleet, and for punishing improper 
use of the t^ist.mgm'ahiT'g marks of hospital ships (Article 21).i 
§ 2096. According to Articles 1 and 8 of the Convention 
of 1929 relative to the Treatment of Prisoners of War, the 
provisions of that Convention apply, with suitable modifi- 
cations, to persons captured in the course of maritime 
warfare.® 


VI 

ESPIONAGE, TEEASON, EITSES 

See, besides the literature quoted above at the commenoement of §§ 169 and 
163, Pradier-rod6r4, viii. No. 3167— *Fauchille, §§ 1317-1317(2), 1388(6)- 
Bolin, §§ 783-786— Hyde, ii. § 744— Campbell, The Mystery Ships (1928)— 
Bentwioh in the Journal of Comparative Legislation, New Ser., x. (1910) 
pp. 243-249 — Genet, §§ 141-148 — Smith in Hague Itecueil, 63 (1938) (i.)* 
pp. 668-671 — Grabau, Der Qebrauch fremder NationalJUzggen im Seehritg 
(1936) — ^Bruneau, La ruse dans la guerre sur rmr (1938). 

^ In 1937 the International Com- which have become victims of «i 

mittee of the Bed Cross drafted a event connected with the war. ^ 

project for the revision of the Con- Revue infernationale de la Ofoiir- 

vention. The project provided that Rouge, 1937, pp. 901 et seq* See also 

in addition to members of the armed Hosier in Z.O.Y., viii. (1938) pp. 282- 

forces of the belligerents the Conven- 291. 

tion should protect shipwrecked, 

wounded, and sick persons of ships ^ See above, §§ 126a and 127. 
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§ 210. Espionage ^ and war treason do not play so large a Espionage 
part in sea warfare as in land warfare ^ ; but they may be 
employed. Since the Hague Regulations deal only with 
land warfare, there is no legal necessity for trying a spy in 
sea warfare by court-martial according to Article 30, 
although this is advisable. 

§ 211. Ruses are customarily allowed in sea warfare within Buses, 
the same limits as in land warfare, perfidy being excluded. 

As regards the use of a false flag, it is by most writers con- 
sidered perfectly lawful for a man-of-war to use a neutral 
or enemy flag (1) when chasing an enemy vessel, (2) when 
trying to escape, and (3) for the purpose of drawing an 
enemy vessel into action.® On the other hand, it is uni- 
versally agreed that, immediately before an attack, a vessel 
must fly her national flag.'* 

1 As regards the case of the Haimun Chad. 7816. 
see below, § 356 (4). ^ HaUeok (vol. i. p. 624) relates 

* above, §§ 159-162. the foUowing two instances In 

* The use of a false flag on the 1783 the SybilUf a Prench frigate 
part of a belligerent man-of-war is of thirty-eight guns, enticed the 
analogous to the use of the enemy British man-of-war Hussar by dis- 
flag and the like in land warfare ; playing the British flag, and intimat- 
see above, § 164. British practice— ing herself to be a distressed prize 
see Holland, Prize Law, §200— of a British captor. When the 
permits the use of false colours. Hussar approached to succour her, 

U.S. Naval War Code, Article 7, she at once attacked without showing 
forbade it altogether, but as late the French flag, but was overpowered 
as 1898, during the war with Spain, and captured. The commander of 
two American men-of-war used the the Hussar then publicly broke the 
Spanish flag (see Perels, p. 183). sword of the commander of the 
During the war between Turkey and SyhiUe, whom he justly accused of 
Russia, in 1877, Russian men-of-war perfidy, although the French com- 
in the Black Sea used the Italian mander was acquitted when subse- 
flag (see Martens, ii. § 133, p. 666). quently brought to trial by the 
The use of a neutral or enemy flag flench Government. In 1813 two 
is considered to be lawful, among merchants of New York carried out 
others, by Ortolan, ii. p. 29 ; Fiore, a plan for destroying the British 
iii. No. 1340 ; Perels, § 35, p. 183 ; man-of-war Bamillies in the following 
PiUet, p. 116 ; Calvo, iv. 2106 ; way. A schooner, with some casks 
Hall, § 187. See also PiUet in of flour on deck, was laden with 
R.G., V. (1898) pp. 444-451. But several casks of gunpowder having 
see the arguments against the use trains leading from a species of 
of a false flag in Pradier-Fod6r6, gunlock, which, by the action of 
vi. No. 2760, Wehberg, pp. 261-262, clockwork, was to go off at a given 
and Harvard Besearch (1939), p. 369. time after it had been set, and came 
See also ibid., pp. 363-369, for a survey up to the Bamillies ^ in order to be 
of the practice in the matter. The captured. The BamiUies sent a boat 
right of a belligerent merchantman with thirteen men and a lieutenant 
to use a false flag was discussed to cut her off. Subsequently the 
by the British and United States crew of the schooner abandoned her. 
Governments during the World War. and she blew up with the lieutenant 
See Pari. Papers, Misc. No. 6 (1916), and his men on board. 
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Vattel 1 relates the following case of perfidy : In 1765^ 
during war between Great Britain and France, a British 
man-of-war appeared off Calais, made signals of distress, 
and then seized a French sloop and some sailors who came 
to bring her help. Vattel was himself not certain whether 
this case was fact or fiction. But there is no doubt that, if 
true, it is an example of perfidy, which is not allowed. 

On the other hand, the following is a perfectly legitimate 
ruse which is reported to have occurred during the World 
War : At the end of October 1914, the German cruiser 
Emden, hiding her identity by rigging up a dummy fourth 
funnel and flying the Japanese flag, passed the guardship 
of the harbour of Penang in the Malay States, made no reply 
to its signals, came dowm at fuU speed on the Russian cruiser 
Zhemshug, and then, after lowering the Japanese flag ^ and 
hoisting the German flag, opened fire and torpedoed her.^ 
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216 — ^Nippold, ii, § 28 — Scott, Conferences, pp. 687-598, and in A-/-, ii. 


1 iii. § 178. 

® It is understood that this account 
has been denied on the German side, 
but it is substantially confirmed by 
Sir Julian Corbett’s account in Naval 
Operations (History of the Orea/t War 
based on Official Documents), i. (1920) 
p. 360. 

® Eleischmann in Liszt, § 63, ii. (n.) 
accuses the British cruiser Barahng 
of misuse of a neutral flag, and her 
crew of shooting the crew of a Ger- 
man submarine after capture; see 
literature cited by him, and also 
Eauohille, § 1396 (40) ; Perrinjaquet 
in B.G., xxiv. (1917) pp. 137-142; 


Rocholl in Strwpp, Wort,, i. pp. 113- 
114; Spaight, Air, p. 46; Buchan, 
History of the Ghreat War, ii. pp. 384- 
386, and J, A. Hall, Law of Navd 
Warfare (1921), p. 117 (last two 
cited by Spaight, op, cit,). .The 
British Govemnaent made an offer to 
the German Government to submit 
the Barahng accusation together 
with three British accusations 
cruelty against Germany to an hb 
quiry by naval officers of a neubcdi 
State, but the offer was not accepted, 
which Rocholl (supra) regards as a 
mistake : Pari. Papers, IMSsc. Nos, I 
and 7 (1916), Cmd. 8144, 8176. 
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(1908) pp. 285-294 — ^Wehberg, pp. 93-97 — Gamer, i. §§ 273-278 — Spaigbt, 

Air Power and the Cities (1930), pp. 18-106. 

§ 212. No case has, it would appear, occurred in Europe ^ Reqmsi- 
of requisitions or contributions imposed by naval forces 
upon enemy coast towns. The question of their legality upon 
was raised long ago by an article on naval warfare of the Towns, 
future, published in 1882 by the French Admiral Aube in 
the Bevue des Deux Mondes.^ But the position remained 
uncertain until the Second Hague Conference met. That 
conference produced a convention (IX.), two articles of 
which — 3 and 4 — deal with requisitions and contributions. 

Bequisitions, — ^According to Article 3, undefended ports, 
towns, villages, dwellings, or other buildmgs may be bom- 
barded by a naval force, if the local authorities, on a formal 
summons being made to them, decline to comply with 
requisitions for provisions or supplies necessary for the imme- ^ 
diate use of the naval force concerned. These requisitions 
must be proportional to the resources of the place ; they 
can only be demanded by the commander of the naval force 
concerned ; they must be paid for in cash, and, if this is 
not possible for want of sufficient ready money, their receipt 
must be acknowledged. 

Contributions, — Convention IX. does not directly forbid 
a demand for them, but Article 4 expressly forbids bom- 
bardment of undefended places by a naval force on account 
of non-payment of money contributions ; in practice, there- 
fore, the demand for contributions will not occur in naval 
warfare. 

§ 213. There is no doubt whatever that enemy coast Bombard- 
towns which are defended may be bombarded by naval 
forces, acting either independently or in co-operation with Enemy 
a besieging army.^ But before the Second Hague Confer- 
ence of 1907 the question was not settled whether or not 
opm and undefended coast places might be bombarded by 
naval forces. The Institute of International Law in 1895, 
at its meeting at Cambridge, appointed a committee to 

^ Holland, Sttidiea, p* 101, mentions ® For an account of various cases 
a case wbicb occurred in South of naval bombardment see Spaight, 

America in 1871. Air Power and the Cities (1930), pp. 

* VoL i. p. 331. See also Hall, § 140*. 32-106. 

VOL. n. 2 c 
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investigate the matter.^ On the basis of the report of this 
committee the Institute adopted for consideration by the 
States a body of rules declaring that the law of bombard- 
ment was the same in both land warfare and sea warfare. 
This view, however, did not prove acceptable to the 
Powers. 

The First Hague Conference did not settle the matter, but 
suggested that it should be considered at a subsequent 
coirference. The Second Hague Conference, by Convention 
IX., provided detailed rules on the matter. Their dis- 
tinguishing feature was that they combined the test of 
defence with a new test — ^that of the military objective. 
They provided : 

(1) The bombardment of undefended ports, towns, vil- 
lages, dwellings, or other buildings by naval forces is imder 
all circumstances and conditions prohibited (Article 1). To 
dftfiTift the term ‘ undefended,’ Article 1 expressly enacted 
that ‘ a place cannot be bombarded solely because auto- 
matic submarine contact mines are anchored off the harbour,’ 
but Great Britain, France, Germany, and Japan entered a 
reservation against this, since they correctly considered such 
a place to be ‘ defended.’ 

(2) Although undefended places themselves are exempt, 
nevertheless military works, mihtary or naval establish- 
ments, depots of arms or war material, workshops or plant 
which could be utilised for the needs of the hostile fleet or 
army, and men-of-war in the harbour of undefended places, 
may be bombarded ; and no responsibihty is incurred for 
any tmavoidable damage caused thereby to the undefended 
place or its inhabitants. As a rule, however, the commander 
must, before resorting to bombardment of these works, ships, 
and the like, give warning to the local authorities so that 
they may themselves destroy them. Only if, for mihtary 
reasons, immediate action is necessary, and no delay can 
be allowed to the enemy, may bombardment be resorted to 
without previous warning, the commander being compelled 
to take aU due measures in order that the undefended place 
itself may sufier as little harm as possible (Article 2). 

1 See Annuaire^ xv. (1896) pp, 145-101, 309-315. 
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(3) In case undefended places do not comply with legiti- 
mate requisitions,^ they may be bombarded. 

(4) In case of bombardments, aU necessary steps must 
be taken to spare buildings devoted to public worship, art, 
science, or charitable purposes ; historical monuments ; 
hospitals, and places where the sick or wounded are col- 
lected, provided they are not at the time used for military 
purposes. To enable the attacking force to carry out this 
article, the privileged buildings, monuments, and places 
must be indicated by visible signs, consisting of large stiff 
rectangular panels, divided diagonally into two coloured 
triangular portions, the upper portion black, the lower 
portion white (Article 5). Unless military exigencies render 
it impossible, the commander of an attacking naval force 
must, before commencing the bombardment, do all in his 
power to warn the authorities (Article 6). 

(6) The giving over to pillage of a town or place, even 
when taken by assault, is forbidden (Article 7).^ 

During the World War the Hague Convention was not, or 
may not have been, in strict law binding, since not aU the 
belligerents were parties to it. However this may be, the 
German bombardments of Scarborough, Hartlepool, Whitby, 
Whitehaven, and other English coast towns ignored the 
spirit ® of the Convention, for these raids had no military 


1 See above, § 212. 

* The first case in which these rules 
were tested in practice occurred 
during the Turco-Italian War. On 
February 26, 1912, Admiral FaraveUi, 
the commander of an Italian squad- 
ron, surprised, at dawn, the Turkish 
gunboat Avmi~IUa, and a torpedo- 
boat, in the port of Beirut, and called 
upon them to surrender, giving them 
until nine o’clock to do so. The 
demand was communicated to the 
governor and the consular authorities. 
At nine o’clock the Turkish vessels 
were again, by signal, summoned to 
surrender, and as no reply was 
received, they were fired at and 
destroyed, though at first they 
vigorously answered the fire of the 
Italians. Shells missing the vessels 
and bursting on the quay killed and 
wounded a number of individuals 
and damaged several buildings. The 


Turkish Government protested against 
this procedure as a violation of Con- 
vention IX., but, if the report of 
Admiral FaraveUi was accurate, the 
protest was without justification. 

® For approving comment on this 
see Spaight, Air Power and the Cities 
(1930), pp. 83, 84. The editor is not 
hopeful of the possibility, suggested 
by Spaight, loc. ciLt of the amend- 
ment of the Convention by the sub- 
stitution of the test of the ‘ military 
objective ’ for that of * defence.’ It 
is true that in the modem conditions 
of war the latter shows a tendency to 
expansion (see, in another sphere, the 
controversies as to the meaning of 
Article 34 of the Declaration of 
London, § 395, note), but that elas- 
ticity is not absent from the test 
based on the conception of the 
military objective. 
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purpose whatever, unless it is a legitimate military purpose 
to attempt to frighten and terrorise the civil population of 
the enemy — a condition which neither the fundamental 
principles of the law- of war (see below, §214ea), nor con- 
siderations of humanity permit to accept. 


VIII 


INTERFEIIEI^CE WITH SUBMABINE TELEGRAPH 
CABLES 


Moore, vii. § 1176 — Hershey, No. 397 — ^Westlake, ii. pp. 116-119 — Liszt, 
§ 63, iv— PauchiUe, §§ 1187(1), 1321, 1321 (1)— Hyde, i. § 211, u. § 723- 
Pradier-Fod6re, vi. No. 2772 — ^Nys, iii. pp. 314-327 — ^Piore, iii. No. 1387, 
and Code, Nos. 1672-1677— Rolin, §§ 769-763— Perels, § 36, p. 186— Perdrix, 
Lee cdbles souamarins et leur protection intemationale (1902) — Kraemer, 
Die unt&rseeiachen Tdegraphenhahd in Kriegazeiten (1903) — Scholz, Krieg 
uTid Seehahel (1904) — Jouhannaud, Lea cdblea aouamarina (1904) — ^Zuculin, 
1 cavi aoUomarini e il telegrafo aenzafili nel diriUo di guerra (1907)— Weliberg, 
pp. 134-138 — ^Holland in Olunet, xxv. (1898) pp. 648-662, and War, No. 114 
— Goffin in the Law Quarterly Beview, xv. (1899) pp. 145-154 — Bar in the 
ArcJiiv far offerdlichea RecU, xv. (1900) pp. 414-421 — ^Rey in B.G., yiii, 
(1901) pp. 681-762 — ^Dupuis in R.G,, x. (1903) pp, 632-547 — ^Nordon in the 
Law Magazine and Beview, xxxii. (1907) pp. 166-184 — Cybichowski in 
ZJ., xvii. (1907) pp. 160-201 — Gamer, ii. § 560 — Genet, §§ 209-213— 
Strupp, Wort,, i. pp. 608-610 — ^Higgins in B.Y,, 1921-1922, pp. 27-36 — 
Coudert in Annuaire, xxxiii. (1) (1927) pp. 170-184 — ^Lemonon, ibid., 
pp. 189-190. See also the literature quoted above, vol. i., at the com- 
mencement of § 286. 


Uncer- 
tainty of 
Rules con- 
cerning 
Interfer- 
ence with 
Sub- 
marine 
Telegraph 
Cables. 


§ 214. As the International Convention for the Protection 
of Submarine Telegraph Cables of 1884^ expressly stipulates 
by Article 15 that freedom of action is reserved to beUi- 
gerents, the question is not settled how far belligerents are 
entitled to interfere with submarine telegraph cables. The 
Second Hague Conference inserted in Article 54 of the Hague 
Regulations a provision that submarine cables connecting 
occupied enemy territory with a neutral territory should 
not be seized or destroyed, and that, if a case of absolute 
necessity compelled the occupants to seize or destroy such 
a cable, it must be restored after the conclusion of peace 


^ See above, vol. i. §§ 286, 287. 
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and compensation paid. But there are no rules foi^^otiier 
possible cases of seizure and destruction.^ 

During the World War, the belligerents cut, and in many 
cases diverted and used, cables communicating with enemy 
territory, and at the Peace Conference at Paris questions 
arose as to the legality of these actions, and also as to 
whether cables belonging to an enemy company or an enemy 
State were subject to the right of capture of enemy property 
at sea.^ By the Treaty of Peace with Germany, Germany 
renounced on behalf of herself and her subjects all rights 
in any of the cables there mentioned, though the value of 
those that were privately owned was to be credited to the 
Reparation account.® But neither this provision, nor the 
provisions of other treaties of peace, can be regarded as 
enunciating any rule of law on a subject quite unsettled.^ 

i Tte Institute of International are not, and so does Scholz, op. cti., 
Law adopted five rules at its meeting but I have no doubt that they are. 
at Brussels in 1902 (see Annuaire, ® Article 244, and Annex vii. 
xix. (1902) p. 331) ; but they were thereto. 

superseded by Article 54 of the ^ See Scholz, Krieg uTid Seekabel 
Manuel dee lois de la guerre mari- (1904). And see two awards of a 
time, adopted by the Institute at its British and American Gaims Com- 
•meeting at Oxford in 1913. (See mission, on incidents occurring in the 
Annuaire, xxvi. (1913) p. 667.) Spanish-American War, in A.J,, 

® Latifi, Effects of War on Pro- xviii, (1924) pp. 835-844 ; Annual 
perty (1909), p. 114, says that they Digest, 1923-1924, Case No. 226. 
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Pauciiille, §§ 1440 (4)-1440 (50)— -Despagnet, No. 721 M6rignhac, iiia 
pp. 299-345— Lawrence, § 204— Higgins in HaU, § 183a— Hyde, ii.’ § 663 

— Suarez, §§ 478-482 — Cruchaga, §§ 1129-1141 — Gemma, pp, 325-327 

Bolin, §§ 888-920— Merignhac-Lemonon, i. pp. 619-750— Fenwick, pp, 525- 
529 — Hunz, pp. 190-202, 299-302 — ^Meyer, Die LuftscMffaJiTt in IcTiegsrecht- 
licher Beleuchtung (1909)— PMlit, La guerre aerienne (1910)— Stael Holstein, 
La riglementation de la guerre des airs (1911)— BeUenger, La guerre airieTm 
et le droit mternaiional (1912) — Spaight, Aircraft in War (1914)— Spaigkt, 
Aircraft and Commerce in War (1926) (cited as Spaight, Gommcrcey-^ 
Spaight, Air Power and War Bights (2nd ed., 1933) (cited as Spaight, Air)^ 
Gamer, i. §§ 291-312 — ^British Air Force IVlanual (1921) — Moore, Curreni 
Illusions, pp. 182-188 — ^Keith’s Wheaton, pp. 901-912 — Le Goffe, Traitide 
droit a^rien (1934), pp. 466-518— Gamer, Developments, pp. 164-184— Lebon, 
La guerre airienne (1923)— Yvon, La guerre aMenne (1924)— Schleicher in 
Strvpp, Wort,, i. pp. 548-551 — LdgitimiU de la guerre airienne, opinions 
recueillies par A. 3, Couannier (1925), and the same, J^Uments criateurs du 
droit airiens (1929), pp. 179 et seq. — General Beport of the Commission of 
Jurists containing the Proposed Air Warfare Buies of 1923, in Cmd. 2201 
of 1924, and A.J., xxzii. (1938), SuppL, pp. 1-56 — ^Hackwitz, DieNeutralim 
im Lufthriegsrecht (1927) — Boyse, Aerial Botnhardment and the InlernatioTud 
Regulation of Warfare (1928)— Spaight, Air Power and the Cities (1930)— 
La protection des populaiions civiles contre les bombardements (1930) (A 
collection of essays by HammaiskjSld, Macdonough, Boyse, Scialoja, 
Sibert, Simons, van Eysinga, and Zublin)— Manchot, Die EntwicUung der 
volkerrechilichen Begelung der Luftfahrt und des Luftkrieges (1930) — Yolk- 
maim, Internationcdes Luftrecht (1930), pp. 107-213— Jones, The War in 
the Air (1928-1931) — ^Kroell, TraiU de droit international public akicn, 
ii. (1936) — Sandiford, Diritto aeronautico di guerra (1937) — ^Nys, Fauchilk, 
and Bar in Annuaire, xix, (1902) pp. 58-114, xxiv. (1911) pp. 23-133— 
FauchiUe in B,Q., viii. (1901) pp. 414-485, xxiv. (1917) pp. 56-74^ 
Ellis in A.J., viii. (1914) pp. 256-277 — ^Picciotto in the Journal of Com- 
parative Legislation, New. Ser., xv. (1915) pp. 150-165 — ^Winfield in the Lau 
Magazine and Beview, xl. (1914-1916) pp. 267-271 — ^BoUand in B,G., xxiii, 
(1916) pp. 497-604 — ^FauchiUe in B,0,, xxiv. (1917) pp. 66-74 — Spaight 


^ For an exhaustive study of the 
practice during the World War, and 
a forecast of the development of the 
law, see Dr. Spaight’s valuable work, 
Air Power and War Bights (2nd ed., 
1933) (cited as Spaight, Air) ; and, 
for a shorter study of the relation of 
air warfare to national security, his 
406 


Aircraft and Commerce in War (1926) 
(cited as Spaight, Comrrherce). (Dr, 
Spaight was a member of the British 
Delegation to the Commission of 
Jurists, referred to in the literature 
cited above, as expert adviser cm 
behalf of the Air Ministry,) 
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in J5.y., 1923-1924, pp. 21-33, and 1925, pp. 1-7 — Garner in B,G,, xxx. 

(1923) pp. 372-401, and in A.J., viii. (1924) pp. 56-81 — ^Latey in Orotius 
Society, vii. (1922) pp. 73-87, and in Journal of GomparcUive Legislation, 

3rd ser., vii. (1925) pp. 96-100 — ^Manisty in Orotius Society, vii. (1922) 
pp. 33-41— Rodgers in AJ,, xvii. (1923) pp. 629-640— Colby in AJ., 
xix. (1925) pp. 702-715 — Sloutzki in RJ, {Geneva), 1924, pp. 48-60, 151- 
169 -_Spiropulos in Z.I., xxix. (1921) pp. 189-205 — ^Colby in Minnesota Law 
Review, x. (1925-1926) pp. 201-2^4:, 309-324 — ^Williams in AJ., xxiii. 

(1929) pp. 570-581 — Sibert in R.G., xxxvii. (1930) pp. 621-658— Quindry in 
Journal of Air Law, ii. (1931) pp. 474-509 — Sandiford, ibid., xxxix. (1932) 
pp. 739-775 — ^Warren in AJ., xxix. (1935) pp. 197-205 — Riesoh in Archiv 
far Luftrecht, ix. (1939) pp. 20-44. See also a number of articles in Revue 
juridique internationale de la locomotion a4rienne, and the literature cited 
above, vol. i. § 197ci. 

§ 214a. When the First Hague Conference met in 1899, Rules 
the destructive possibilities of aircraft were beginning 
arouse speculation everywhere. Some small use of balloons War. 
had, indeed, been made in previous wars ; but navigable 
air-vessels, capable of extensive use as engines of war, then 
for the first time seemed to be within the reach of practical 
science. In this atmosphere, the Conference adopted an 
easy but inconclusive solution of the difficulties by forbid- 
ding the launching of projectiles or explosives from balloons 
or air-vessels for a term of five years. ^ Between the First 
and the Second Hague Conferences there was marked 
progress in aerial invention, which led to a change of atti- 
tude on the part of many important States ; and though 
the Conference of 1907 renewed the prohibition against 
launching explosives or projectiles from aircraft up to the 
close of the projected Third Hague Conference, many of 
the stronger military Powers refused to sign the declaration 
by which the prohibition was prolonged. .However, to 
Article 25 of the Hague Eegulations, which prohibits attack 
or bombardment of towns, habitations, or buildings which 
are not defended,^ were added the words ‘ by any means 
whatever,’ and these words were designed to cover bom- 
bardment by aircraft. The legal position of aircraft in 
war was again considered by the Institute of International 
Law, at its meeting at Madrid in 1911, and the principle 
was adopted ® that aerial warfare must not comprise greater 

^ See above, § 114. ® See above, § 156. 

® See Annuaire, xxiv. (1911) p. 346. 



408 


AIR WARFARE 


[§ 2146 


danger to the person and the property of the peaceful popu- 
lation than land or sea warfare. But the deliberations of 
the Institute could not, of course, create International Law ■ 
and the Hague Declaration and Article 25 of the Hague 
Regulations were almost ^ the only rules relating to aircraft 
in war existing at the outbreak of the World War. Of these 
the Declaration was certainly not binding, for, among other 
belligerents, neither France nor Germany had signed it,^ 
and even the binding force of Article 25 was controversial.^ 
Assuming that Article 25 was binding, there was at any 
rate no rule to determine what constitutes a ‘ defended ’ 
place within its meaning. The World War revealed both 
the possibilities of air warfare and the apparent novelty 
of the problems with which International Law was con- 
fronted. 


The 

Practice 
of the 
World 
War 
and the 
Hague 
Rules 
of Air 
Warfare. 


§ 2146. During the World War aircraft was widely used 
as an auxiliary arm for both land and naval operations for 
the purposes of observation and direct attack upon troops 
and ships. As the war progressed, its use was extended to 
cover operations outside the actual theatre of war. And it 
was resorted to in this connection by belligerents on both 
sides not only with the object of attacking and destroying 
military objectives proper, but also as a measure directed 


against the civilian population. In all these spheres experi- 
ence showed the need for an agreed regulation of this new 
weapon of warfare. 

With the view to regulating the use of aircraft against the 
armed forces, the maritime commerce and military ob- 
jectives of the enemy, and to protecting the civilian popula- 
tion from the dangers of indiscriminate bombardment, the 
States represented at the Washington Conference of 1922 
on the Limitation of Armaments ^ decided on the appoint- 
ment of a Commission of Jurists charged with the task of 


^ See, kowever, Article 29 of the 
Hague Regulations (above, § 160), 
wkioh deals with the carrying of 
despatches by balloons, and Article 
53 (above, § 137), which deals with 
the sdzure by an occupying belli- 
gerent of ‘les moyens ajBEeofis . . . 
dane les airs h. la transmission des 
nouvdles, an transport des personnes 


ou des choses.’ 

® See above, § 114. 

® See Gamer, i. § 297. 

* The British Empire, the United 
States of America, France, Italy, and 
Japan. Holland was subsequent^ 
invited to participate in the work M 
the Commission. 
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proposing a code of Air Warfare Rules. In 1923 the Com- 
mission produced the proposed code of Rules.^ Although 
these have not been ratified, they are of importance as an 
authoritative attempt to clarify and formulate rules of law 
governing the use of aircraft in war and they will doubtless 
prove a convenient starting-point for any future steps in 
this direction. On occasions governments have announced 
that they would act in accordance with the provisions of 
the Hague Air Warfare Rules.^ 

§ 214c. The principal object of the Hague Air Warfare 
Rules was to propose a legal regulation of the special 
problems raised by air warfare. These include the question ^ relation 
of external marks and belligerent qualification of aircraft ^ 
(Articles 2-17, 19); the use of incendiary or explosive 
bullets (Article 18) ^ ; disseminating propaganda by aircraft 
(Article 21) ^ ; aerial bombardment (Articles 23-26) ^ ; the 
right of the beUigerent to warn neutral aircraft off a par- 
ticular zone and to exclude them by force (Article 30) ; 
treatment of and operations against enemy non-military 
aircraft and neutral aircraft (Articles 32-35) ® ; treatment 
of crews of enemy military aircraft (Article 36) ; the duties 
of the belligerents towards neutral States, and of neutral 
States towards belligerents (Articles 39-48) ; and the law 
relating to visit, search, capture, and condenmation in con- 
nection with the exercise of the rights of blockade and 
contraband and the prevention of unneutral service (Articles 
49-60).^ The Rules do not pretend to be exhaustive. Article 


1 Omd. 2201 of 1924, and AJ,, 
xvii. (1923), Suppl., pp. 246-260, and 
xxxii. (1938), Suppl., pp. 1-66 (in- 
cluding the Commission’s comment on 
the Rules). The Rules were intended 
to be supplementary to the Air Navi- 
gation Convention of 1919. See vol, i. 

’ §197a-197c. 

* As did, for instance, Japan in 
1937 in the course of the hostilities 
against China, i^-^ference may also 
be made to the proposed Rules for 
the Control of Radio (which includes 
radio-tdegraphy, radio-telephony, and 
radio-goniometry) in Time of War, 
which were drawn up by the same 
Commission of Jurists as prepared 


the Code of Air Warfare Rules. See 
the General Report of the Commission, 
Cmd. 2201 of 1924, and in A.J., xvii. 
(1923), Suppl., pp. 242-245, and 
xxxii. (1938), Suppl., pp. 2-11, and 
see b^ow, § 366. The General 
Report of the Commission contains 
a useful summary of the existing 
conventions relating to Radio; and 
see Rodgers in AJf», xvii. (1923) pp. 
636-638. 

® See below, § 214<i. 

* See above, § 162<r. 

® See below, §§ 214e and 214g^. 

« See below, § 214/. 

’ See bdow, §§ 335a, 341a, 

® See below, §§ 3806, 435a. 
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62 lays down that, apart from the Rules themselves and 
apart from questions which hy treaty are subject to the 
rules of naval warfare,^ ‘ aircraft personnel engaged in 
hostilities come under the laws of war and neutrality 
applicable to land troops.’ 

Although the Hague Rules have not been ratified, the 
latter provision indicates correctly that air warfare, while 
calling for rules of its own regxdating in detail the specific 
situations to which it gives rise, is subject to the general 
principles of a customary or conventional ^ character which 
underlie alike the law of war on land and at sea. These 
include, for instance, in addition to humanitarian principles 
of unchallenged applicabihty, the fundamental prohibition 
of direct attack upon non-combatants or the principle that 
neutral territory must not be allowed to become a basis of 
operations and preparations against either belligerent. 
Whenever a departure from these principles is alleged to be 
necessary, its cogency must be proved by reference either 
to express agreement or to the peculiar conditions of aerial 
warfare.^ 

§ 214d. Thus it is probable that the special conditions of 
air warfare may necessitate a modification of the rules 
limiting or prohibiting the employment of certain kinds of 
weapons. In the later part of the World War belligerent 
aircraft on both sides resorted to the use, as against aircraft, 
of incendiary and explosive projectiles which, if employed 
in land warfare, would have been contrary to the Declaration 
of St. Petersburg of 1868^ and, possibly, also to the Hague 
Declaration of 1899.® In so far as the resort to such weapons 
serves primarily the purpose of disabling enemy aircraft it 
will be difficult to insist on the full application of these 
prohibitions to air warfare. This is so notwithstanding the 
fact that the use of such projectiles against aircraft may 

^ On the application of admiralty the course of operations of maritime 
and maritime doctrines to problems or aerial war (.^iole 1 (2)) : Hudson, 
of air law see Knauth in Air Law Legislation^ v. (1936) p. 26. And see 
Review, 6 (1935), pp. 226-237, 309-332. above, § 122a, on medical aircraft. 

* The Convention of July 27, 1929, ® See on this question Spaight, Air, 

concerning the Treatment of Prisoners pp. 31-39. See also Kunz, pp. 193- 
of War provides expressly that it 196. 
applies to aU persons belonging to the ^ See above, § 111. 

armed forces of the enemy captured in ® See above, § 112. 
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entail upon its occupants a degree of suffering whose in- 
fliction has been rightly stigmatised as inhuman.^ The Air 
Warfare Rules of 1923 provided that ‘ the use of tracer, ^ 
incendiary, or explosive projectiles by or against aircraft is 
not prohibited ’ (Article 18) and that this provision applied 
equally to States which are and which are not parties to 
the Declaration of St. Petersburg. Similarly, the conditions 
of warfare may make it impracticable to apply literally the 
rules of land warfare which permit the killing and wounding 
of such combatants only as are able and willing to offer 
resistance.® In air combat it is not prohibited to attack the 
enemy in an apparently disabled machine, seeing that he is 
not in a position to surrender at discretion. Neither is it 
forbidden to fire on the enemy whose machine has crashed 
on enemy ground or who, after having crashed on his 
opponent’s ground, commits a hostile act, for instance, by 
attempting to burn his machine,^ or who descends by 
parachute for a purpose other than escape from a disabled 
machine.® 

§ 214e. Perhaps the most crucial clauses in the code are Aerial 
those regulating bombardment, of which the principal are 
as follows : — 

Akticjle 22. — ^ Aerial bombardment for the purpose of 
terrorising the civilian population, of destroying or damaging 
private property not of military character, or of injuring 
non-combatants, is prohibited.’ 


1 See Spaight, Air, pp. 191-193. 
And see ibid., pp. 161-194, for a 
detailed discussion of the whole 
question. 

* Tracer bullets are provided with 
a charge of incandescent chemical 
material so as to enable the firer to 
follow the path of the bullet. 

* See above, § 108. 

* The burning of the machine, while 
being in the nature of a military duty 

y on the part of the crashed airman, is 
a warlike act which a neutral State, if 
the crash has occurred on its territory, 
is bound to prevent by the means at 
its disposal without, however, being 
entitled to penalise it. 

* See Spaight, Air, pp. 117-144. 


The Italian War Regulations of 1938 
provide that it is forbidden to fire on 
shipwrecked members of enemy forces 
or on airmen whose machine has come 
to grief (Article 35 (3)), but that 
ersons descending in parachutes may 
e fired upon (Article 38). On killing 
apparently defenceless enemies de- 
scending in parachutes see lilandl in 
R.aD.A., 4 (1935), pp. 486-490. On 
parachutes as an instrument of ^ 
espionage see Riesch, ^id,,, 1 (1932), v 
pp. 813-821. And see Article 20 of 
the Hague Air Warfare Rules which 
provides that after an aircraft has 
been disabled the occupants when 
attempting to escape by means of a 
parachute must not be attacked in the 
course of their descent. 
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Article 23. — ‘ Aerial bombardment for the purpose of 
enforcing compliance with requisitions in kind or payment 
of contributions in money is prohibited.’ 

Article 24. — ' (1) Aerial bombardment is legitimate only 
when directed at a military objectiYe — ^that is to say, an 
object of which the destruction or injury would constitute 
a distinct military advantage to the belligerent. 

‘ (2) Such bombardment is legitimate only when directed 
exclusively at the following objectives : military forces ; 
military works ; military establishments or depots ; factories 
constituting important and well-known centres engaged in 
the manufacture of arms, ammunition, or distinctively 
military supplies ; lines of communication or transportation 
used for military purposes. 

‘ (3) The bombardment of cities, towns, villages, dwellings, 
or buildings not in the immediate neighbourhood of the 
operations of land forces is prohibited. In cases where the 
objectives specified in paragraph (2) are so situated that 
they cannot be bombarded without the indiscriminate 
bombardment of the civilian population, the aircraft must 
abstain from bombardment. 

‘ (4) In the immediate neighbourhood of the operations 
of land forces, the bombardment of cities, towns, villages, 
dwellings, or buildings is legitimate provided that there 
exists a reasonable presumption that the military concen- 
tration is suiBdciently important to justify such bombard- 
ment, having regard to the danger thus caused to the 
civilian population. 

' (5) A behigerent State is liable to pay compensation for 
injuries to person or to property caused by the violation 
by any of its officers or forces of the provisions of this 
article.’ 

It should be noted that these clauses discard the 
obsolete and unworkable test of liability to bombardment 
which rests on the distinction between ‘ defended ’ and 
‘undefended’ places,^ and are inspired mainly by the 


^ See above, § 214a, and Spaagbt, Air, p. 197. See also above, § 168. 
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doctrine that bombardment should be confined to military 
objectives.^ 

§ 2Hea, In the Resolution adopted by the General Aerial 
Clommission of the Disarmament Conference in July 1932, 
and registering the agreed conclusions of the first phase of 
the Conference, it was laid down that ‘ air attack against ants, 
the civilian population shall be absolutely prohibited.’ ^ 

The fact that neither this Resolution nor the Hague Rules 
of 1923 have become part of International Law ought not 
to be iaterpreted as meaning that the matter is not governed 
by existing principles of law.® The immunity of non- 
combatants from direct attack is one of the fundamental 
rules of the International Law of war. It is a rule which 
applies with absolute cogency alike to warfare on land, at 
sea, and in the air. This is not a question of the application, 
by analogy, to air warfare of the rules obtaining in warfare 


1 See Spaight, Air, pp. 212-238, 
where the bombardment clauses are 
examined. Article 25 relates to the 
protection of ‘ buildings dedicated to 
public worship, art, science, or charit- 
able purposes, historic monuments, 
hospital ships, hospitals,’ etc. ; and 
Article 26 enables States to establish 
zones of protection round important 
historic monuments. See on this sub- 
ject, in connection with a conference 
held in Monaco in February 1934, 
Otemens, Le ^rojet de Monaco. Le 
droit et la gu&rre. Villes sanitaires et 
viUea de securiU (1937). 

* League Doc. 1932. IX. 63, p. 268 ; 
Docummts, 1932, p. 179. In August 
1938 the Japanese Foreign Office 
stated, in connection with the bomb- 
ing of an enemy civil aircraft, that 
since the banning of the hostilities 
they had observed the Hague Rules 
of 1923. But see p. 418, n. 1. See 
also the protest of the United States 
to the Japanese Government, on 
y September 22, 1937, in connection 
with the announcement made by the 
kttea: of its intention to resort to 
bombing in and around the city of 
Nanking, which stated that it held 
* the view that any general bombing 
of an extensive area wherein there 
resadee a large populace engaged in 
peaceful pursuits is unwarranted and 


contrary to principles of law and of 
humanity.* Documents, 1937, p. 683. 
See also Hoijer in R.Q.D.A., 6 (1937), 
pp. 621-541 and Chretien in R.Q., xlvi. 
(1939) pp. 281-302. The Italian War 
Regulations of 1938 (see above, p. 
181) provide in Articles 40-42 that 
bombardment of ‘ enemy objectives * 
is permitted only when their total or 
partial destruction may benefit mili- 
tary operations, that bombardment of 
centres of population is permitted 
only when there exists a ‘ reasonable * 
presumption that they conceal mili- 
tary preparations or supplies ‘such 
as to justify bombardment,’ and 
that in no case may bombardment 
be resorted to for the sole purpose 
of penalising civil populations or 
of destroying or dama^g prop- 
erty which is not of militery im- 
portance. 

* See on this subject, in addition 
to the works of Royse, Spaight, the 
GonsuUations Juridigues of eight 
jurists, and others, oit^ at the begin- 
ning of § 214a, Meyer, Vdlhefrecht- 
licker Schutz der fri^ichen Personen 
und Sachen gegen Luftangriffe (1936) 
(with a bibliography); Debeyre in 
R.Q., xlvi. (1939) pp. 600-618; IrOer- 
national Lem Association Report, 40 
(1939), pp. 37-86. 
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on land and at sea.^ It is a question of the subjection of 
a particular sphere of war to rules generally recognised to 
be the basis of the law of war. The immunity of non- 
combatants from direct attack is a principle of this nature 
It has been recognised as such in the few instances in which 
international tribunals have been called upon to pronounce 
on the matter.2 In the War of 1914-1918 the illegality, 
except by way of reprisals, of aerial bombardment directed 
exclusively against the civilian population for the purpose 
of terrorisation or otherwise seems to have been generally 
admitted by the belligerents,® — although this fact did not 
actually prevent attacks on centres of civilian population 
in the form either of reprisals or of attack against military 
objectives situated therein. 

The application of this fundamental principle of the law 
of war to air warfare is seriously threatened owing mainly 
to three factors : (a) the enlargement of the scope of and 
the changes in the character of modern war, with its tendency 
to obliterate in many respects the distinction between 


combatants and non-combatants ; (6) the resulting difficulty 
xj of determining what constitutes a military objective against 
which direct action is admissible ; and (c) the technical 


difficulty, in regard to aerial bombardment, of confining the 
effects of hostile action to the intended or professed object 
of attack. However, these new problems raised by air 
warfare cannot be deemed to have affected the validity of 


^ It will be noticed that in the 
matter of bombardment the Hague 
Conventions adopted different rules 
for the bombardment of towns in 
land warfare (where the law has 
adopted the test of ‘ defence ’ : see 
above, § 155) and in naval warfare 
(where the t^t of military objective 
has been adopted ; see above, § 213). 
On the need for special rules for air 
warfare see Spaight, Air, pp. 31-38. 
See, on the other hand. Cornea 
Brothers v. Germany^ decided in 
December 1927 by the Oreco-German 
Mixed Arbitral Tribunal, AnimoU 
Digest, 1927-1928, Case No. 389, 
where the Tribunal applied to air 
warfare the provisions of Article 26 
of Hague Convention No. IV. con- 
cerning warning before impending 


bombardment. See also Kiriaddcm 
V. Germany, decided in May 1930 by 
the same Tribunal, ibid,, 1929-1930, 
Case No. 301. 

® See Coenca Brothers v. Gerrmry 
and Kiriadolou v. Germany, referred 
to above, where the principle of 
respect for the life and property of 
civilian population was held to be 
of over-riding application. In both 
cases, which were concerned with a 
claim for damages on account of the 
bombardment of Salonica by German 
aircraft in 1916, the Tribunal went 
to the length of holding that the 
duty of previous notification, clearly 
recognised in respect of land and 
naval bombardment, applied by 
analogy to bombardment from the air. 

® ^e Spaight, Air, pp. 198-^.^ 
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the general principle of immunity, of non-combatants from 
direct attack. They are not such as to provide a legal 
justification for offensive action which, although disguised 
under the cloak of attack upon a military objective or as a 
measure of reprisals, is directed in fact exclusively or pre- 
dominantly against the civilian population. Non-com- 
batants are not, under existing International Law, a 
legitimate military objective. Undoubtedly, they do not 
enjoy absolute immunity. Their presence will not render 
military objectives immune from attack for the mere reason 
that it is impossible to bombard them without indirectly 
causing injury to the non-combatants. But, as in the case 
of self-defence or of other cases in which the law permits 
unavoidable invasion of a right for the prosecution of 
another right, it is of the essence that a just balance be 
maintained between the military advantage and the injury 
to non-combatants. The restrictions imposed by customary 
International Law upon the sinking of merchant- vessels ^ 
are one of the many examples of the principle that noxious, 
though otherwise lawful, action must be desisted from when 
its object cannot be obtained without causing dispropor- 
tionate injury to legally recognised rights ; and it is generally 
agreed that the continued validity of those restrictions is 
not impaired by the fact that the employment of a new 
weapon, the submarine, may sometimes render compliance 
with them embarrassing or destructive of the intended 
object of naval action.^ The same principle applies to those 
cases in which the exigencies of war may compel the belli- 
gerent to have recourse to aerial bombardment by way of 
reprisals.^ 

The border-line between combatants and non-combatants 


^ For the application of that prin- 
ciple to the bombing of merchant- 
vessels by aircraft in case of refusal 
to submit to visit see Spaight, Air, 
p. 473. And see generally on the 
problem of new weapons Kunz, pp. 
28,29. 

* See above, § 194a. And see 
Coenm Brothers v. Germany, cited 
above, where the Tribunal was con- 
fronted with the argument that 
bombardment from the air must. 


from the military point of view, 
necessarily be a surprise if it is to 
be effective. The answer of the 
Tribunal was that if this were so the 
consequence would be, not that aerial 
bombardment without warning is 
permitted, but that it is altogether 
inadmissible. 

® On reprisals in air warfare see 
Strupp in 2/.V,, xvi. (1932) pp. 672- 
682. 
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is clearly not one that can be rigidly determined in advance. 
It may well be that sections of the civilian population, like 
munition workers, which are closely identified with military 
objectives proper, may, while so identified, be legitimately 
exposed to air attack and to other belligerent measures 
aiming at the destruction of the objectives in question.^ 
But these unavoidable modifications, whose limits cannot 
be fixed in advance, do not affect the major principle of 
immunity of non-combatants. International Law protects 
non-combatants from indiscriminate bombardment from the 
air ; recourse to such bombardment constitutes a war crime. 

However, it is obvious that the civilian population cannot 
be protected from violations and abuses of International 
Law in regard to a weapon the limits of whose use are in 
practice not always easy to determine, and whose poten- 
tialities, if unchecked by fear of reprisals,^ are a powerful 


^ See Spaiglit in Air Law Review, 9 
(1938), pp. who suggests the 

classification of non-combatants of 
this category as quasi-combatants. 

The Nineteenth Assembly of the 
League adopted in September 1938 
a resolution stating that although the 
bombing of civilian populations is 
prohibited under the general principles 
of International Law and that 
although that prohibition does not 
require further re-affirmation, it needs 

y to be made the subject of regulations 
specially adapted to air warfare and 
taking into account the lessons of 
experience. The Assembly formu- 
lated the following principles as a 
necessary basis for any subsequent 
regulation of the matter : 

(1) The intentional bombing of 
ci\toan populations is illegal. 

(2) Objectives aimed at from the 
air must be legitimate military 
objectives and must be identifiable. 

(3) Any attack on legitimate mili- 
tary objectives must be carried out in 
such a way that civilian populations 
in the neighbourhood are not bombed 
through negligence : Ojf, J., Special 
Suppl., 1938, No, 182, p. 16. 

* That the fear of retaliation may 
oonstitute a powerful inducement to 
^^^estraint was shown by the fact that 
on the outbreak of the war between 
Germany and Great Britain and 


France in 1939 both sides scrupulously 
refrained from any action having as 
its object, even incidentally, the lx>m- 
bardment of the civilian population. 
In reply to an appeal by the Pre- 
sident of the United States, and in 
fulfilment of an accord previously 
reached between the two Govern- 
ments, a joint Anglo-French declara- 
tion was issued on September 2, 1939, 
affirming the intention of the two 
Governments, in the event of war, to 
^nduct hostilities with a firm desire 
jiiO spare the civilian population. On 
September 17 Germany took note of 
that Declaration and announced her 
intention to adhere to the same policy 
subject to reciprocity. For a tune 
both sides abstamed, with sporadic 
exceptions, from aerial bombardment 
of legitimate military objectives within 
the territories of the enemy. Sub- 
sequently enemy aerodromes became 
a frequent object of attack. When 
in May 1940 Germany, after the 
invasion of Norway, Holland, and 
Belgium, initiated on a wide scale the 
use of the aerial weapon for the pp- 
pose of bombardment, the Briti^ 
Government announced on May 10, 
1940, with reference to the Declaration 
of September 1939, that it resesrved 
the right to take appropriate action 
in the event of bombing by the enmny 
of civil populations in Great ^ta^ 



AIR WARFARE 


417 


§214caj 

inducement to ruthless violation of the law. There is there- 
fore room for the view that only the total abolition of aerial 
bombardment, possibly coupled with the entire abolition 
of military and naval aviation, can provide a sufficient 
safeguard against the dangers of that form of warfare. A 
Resolution to that effect was adopted by the General Com- 
mission of the Disarmament Conference in July 1932,i and 
various Governments have made or supported proposals in 
that direction.® 


France, or in countries assisted by 
Great Britain. Nevertheless, on May 
18 the British Government re-affirmed 
the declaration made on September 
14, 1939, to the effect that, no matter 
what the policy of Germany might be. 
Great Britain would not resort to 
bombardment directed exclusively 
against the civilian population. 

Experience has shown that in the 
absence of the restraining influence of 
fear of effective reprisals belligerents 
have not hesitated to make use of the 
superiority of their air arm in a manner 
violative of the prohibition to bombard 
the civilian population. The German 
campaign in Poland in August and 
September 1939 affords an instructive 
example of this phenomenon. On 
aerial bombardment in the Italo- 
Abyssinian War of 1936-1936 see 
Nostitz-Wallwitz in Z.d.V., vi. (1936) 
pp. 703-716 ; Kroefl in 6 

(1936), pp. 178-216 (a one-sided 
account); Spencer, ibid., 7 (1938), 
pp. 7-20, and in A.S. Proceedings, 
1937, pp. 95-108; in the Spanish 
cavil War of 1936-1939 see Le Goff in 
B.G., xHv. (1938) pp. 681-606 ; Kroell 
in R.G.D,A., 7 (1938), pp. 166-168, 
680-608. For the Report of the Com- ^ 
mission appointed by the British 
Government for the investigation of 
air bombardment in Spain see Off. J., 
1939, pp. 28-34. On aerial bombard- 
meait in the Chaco war between 
Bolivia and Paraguay see Kroell in 
PJQ.D.A., 4 (1935), pp. 226-233. See, 
m aerial bombardment, in addition 
to the literature referred to above at 
p. 406, Rahrig, Die Zide selbstdndiger 
Luftangriffe ^ (1938) ; Charpentier, 
DBvmanisaJtion de la Guerre aArienrve 
(1038) ; Rapisardi-Mirabelli in Rivwfa 
di dvriko ammaviico, 1936, pp. 8-13 ; 
Thomson in Juridical Beview, 48 

VOL. n. 2 


(1936), pp. 48-56 ; Gullionini2.G.Z>.A., 
7 (1938), pp. 398-417 ; Meyer, ibid., 8 
(1939), pp. 38-67, and in Ii.l. (Paris), 
xiii. (1939) pp. 108-137. 

^ The Resolution recommended 
that the parties to the proposed Dis- 
armament Convention should agree 
as between themselves that all bom- 
bardment from the air shall be 
abolished, subject to the adoption of 
measures calculated to render such 
abolition effective, namely, the limi- 
tation ‘ by number * and * by char- 
acteristics ’ of military aircraft, sub- 
mission of civil aircraft to regulation 
and fuU publicity, and subjection to 
international supervision of civil air- 
craft not conforming to the specified 
limitations: League Doe. 1932. IX. 63, 
pp. 268-271 ; Documents, 1932, p. 179. 

* Thus Article 34 of the British 
Draft Disarmament Convention of 
March 1933, subsequently adopted 
as a basis of the discussions of the 
Conference, provided as follows : 
‘ The BUigh Contracting Parties accept 
the complete abolition of bombing 
from the air (except for police 
purposes in certain outlying regions).’ 
In Article 35 proposals were made for 
working out schemes either for the 
complete abolition of military and 
naval aircraft coupled with effective 
supervision of oi\ffi aviation or for 
its limitation in case of impossibility 
of ensuring effective supervision : 
League Doc. Conf. D/163 ; Cmd. 
4279 ; Do&wments, 1933, p. 173. And 
see ibid, for the amendments and pro- 
posals of other Governments. See also 
Cmd. 4189 containing the British 
declaration of policy on the matter, 
submitted to the Conference in 
November 1932. For comment on 
the British proposal see Spaight, Air, 
pp. 268, 259. 

D 
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§ 214/. WMle the principle of imra ii n ity of non-com- 
batants from direct attack undoubtedly applies in relation 
to civil aircraft, the danger of surprise on the part of ap- 
parently inoffensive civil aircraft will probably impose upon 
the latter special restraints as the price of immunity. 
Article 33 of the Hague Rules lays down that belligerent 
non-military aircraft are liable to be fired upon ' unless 
they make the nearest available landing on the approach 
of enemy military aircraft.’ Article 34 provides that such 
aircraft are liable to be fired upon if they fly ' (1) within the 
jurisdiction of the enemy, or (2) in the immediate vicinity 
thereof and outside the jurisdiction of their own state, or 
(3) in the immediate vicinity of the military operations of 
the enemy by land or sea.’ ^ These obligations of caution 
on the part of enemy civil aircraft do not appear to be 
excessive seeing that it is generally agreed that in the 
interest of his security and of the success of his operations 
the belligerent may impose far-reaching restrictions upon 
the movements of neutral aircraft over both land and sea.^ 


Aircraft § 214gr, The prohibition of direct attack upon non- 

^^emy combatants which underlies the law relating to the bombing 

Merchant- of f]ie civilian population on land and in civil aircraft 
Vessels ^ 

applies with even greater cogency to bombardment of 


enemy merchant-vessels. While with regard to civilians 


1 For a criticism of these Rules see 
Spaight, Air, p. 381. Possibly Article 
33 includes the case of civil aircraft 
disregarding the belligerent’s orders 
or signals. According to the Italian 
War Regulations enemy civil aircraft 
may be attacked for the following 
reasons : (1) if they fly over Italian 
territory ; (2) if they commit acts of 
. hostility directly or by conveying in- 
J formation ; (3) if they resist search or 
capture ; (4) if they give signals 

although ordered not to do so ; (6) if 
they refuse to change their course as 
ordered; and (6) generally, if they 
refuse to comply with lawful orders 
(Article 234 (2))- The Japanese 
Government apparently relied on the 
relevant Hague articles in connection 
with the fiihig by Japanese aircraft 
on an air liner belonging to the China 
National Aviation Corporation on 


August 4, 1938, in the course of the 
Sino- Japanese hostilities. Fourteen 
of the occupants (including three 
women and two children) lost thdr 
lives. While there might have been 
some justification for the firing if, as 
alleged by the Japanese Government, 
the liner had been encountered in the 
vicinity of military operations and if 
no previous notice had been given to 
the Japanese authorities of the time 
of departure and the intended course 
of the air liner, there was — as rightly 
pointed out by Spaight in R.7., xx, 
(1939) p. 124 — ^no justification for 
firing at the liner after it had been 
forc^ down or after it had become 
clear that it was coming down. 

* See Hague Air Rules, Articles 
35, 60, and 61. And see Spaight, Atr, 
pp. 383-386; Harvard ReseorcA (1939)^ 
pp. 773-776. 
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on land there exists the undoubted difl&culty of reconciling 
their immunity with the right to attack military objectives, 
and while in the case of civil aircraft the element of ruse 
and surprise calls for special precautionary rules, no such 
complications arise in the case of enemy merchantmen. 
The fact that the merchant-vessel is armed for the purposes 
of defence does not alter the legal situation. This is so on 
the ground that the reasons which, in relation to submarines, 
have been adduced as excluding the acquisition of belli- 
gerent status by defensively armed merchant-vessels ^ apply 
with special vigour in their relation to enemy aircraft. 
For in the case of aircraft, the exercise of the normal rights 
of visit, search, and capture — ^which right is said to be 
jeopardised or rendered nugatory by the fact of the defensive 
armament of the merchantman — ^is even less capable of 
accomplishment consistently with the accepted rules of 
International Law than in the case of submarines. Although 
it is theoretically possible for aircraft to conduct both visit 
and search and although there are instances of the exercise 
of these rights by aircraft, ^ the surrounding difficulties are 
such as to render the practical effectiveness of these rights 
negligible.^ Such part as aircraft may legitimately play in 
the war upon enemy commerce is probably that of an 
auxiliary arm of the naval forces proper. 

During the World War attacks by aircraft upon shipping, 
although not infrequent, did not constitute a prominent 
feature of the war. The Spanish Civil War of 1936-1939 
revealed the potentialities of this aspect of air warfare, 
and the supplementary Nyon Agreement of September 17, 
1937,^ declared that the principles underlying the provisions 


1 See above, § 181a. 

* See Spaight, Air, pp. 466-474 ; 
Sarvard Research (1939), p. 782. 

® See Smith in B. 7., xvii. (1936) pp. 
37-44, and in Eague Recueil, 63 
(1938) (i.), pp. 672-681. See also 
Bachmoni Sea Power in the Modern 
WorU (1934), pp. 113-116, and Har- 
vard Research (1939), pp. 778-782. The 
Hague Air Rules contain no provision 
belling on the matter as the Commis- 
fflon was unable to reach agreement. 

^ (1937) Cmd. 5669. See Lauter- 


pacht in R.(7., Ivi. (1939) pp. 613-549, 
for an afl&rmative answer to the 
question whether acts of lawlessness 
of this nature may properly be 
described as piratical sSthough the 
persons responsible for such acts are 
duly commissioned. But see Grenet in 
AJ., xxxii. (1938) pp. 253-263; 
Anonymous in B.Y,, xix. (1938) pp. 
198-208 ; Wirwart in B.J., 3rd ser„ 
xix. (1938) pp. 341-361. See also 
PadeUord in AJ,f xxxii . (1938) pp. 
271-279 ; and Finch, ibid,, xxx. 
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of the London Treaty of 1930 and of the Protocol of 1936 
relating to submarines ^ supplied an adequate legal basis 
for summary repression of similar attacks by aircraft. 
Several months after the outbreak of the war in 1939 
Germany proceeded to resort on a wide scale to indiscriminate 
attacks by aircraft upon merchant shipping, including 
j&shing craft and lightships.^ In the attack on the Domah, 
a ship of the British Indian line, in March 1940, one hundred 
passengers and members of the crew were killed. Such 
depredations when directed against unconvoyed vessels not 
forming part of the naval forces of the belligerent must be 
regarded as constituting a flagrant violation of International 
Law.^ 

§ 214A. Civil enemy aircraft, and the goods carried therein, 
are liable to capture according to the same principles which 
apply to capture of enemy vessels and of enemy property 
on the high seas. In addition to the reasons which have 
customarily been regarded as justifying the capture of 
vessels and which apply with particular cogency to modem 
warfare, there is in regard to aircraft the possibility of its 
speedy conversion into military aircraft proper or non- 
military aircraft for purposes closely connected with the 
conduct of the war. The British Prize Act, 1939,^ in applying 
the law of prize to aircraft and goods carried therein, asserts 
to the full extent the right of capture of civil aircraft. The 
same applies to the legislation of other States, like the 
Italian War Eegulations of 1938 ® or the Scandinavian 
Neutrality Rules of 1938.^ 


(1937) pp. 659-665. The ItaJian War 
Regulations of 1938 provide that the 
rules relating to capture in maritime 
■war shall apply also to the operations 
of aircraft against v^sels. They also 
laid down that the aircraft must desist 
from visit and search if it is unable to 
exercise these rights in accordance 
with the rules obtaining in war at sea 
(Articles 232 and 233 (2)). 

^ See above, § 194a, 

* In addition, German aircraft re- 
sorted to bombing lighthouses. 

* Dr. Spaight, Air, pp. 472, 473, 
gives persuasive reasons in favour of 
tile view that bombing — as distin- 


guished from sheUing — of merchant- 
vessels ought to be prohibited even in 
cases of refusal to submit to search or 
in case of convoy by men-of-war. 

* See below, § 436a. 

® Article 239 lays down that private 
enemy aircraft is liable to capture as 
well as aircraft which bears no insignia 
or false insignia of nationality. 

® Thus, for instance. Article 9 of the 
Norwegian Rules (see above, p. 183) 
prohibits the arrest, visit, and capture 
of vessels and of aircraft within neutral 
territory. It apparently assumes ^ 
exercise of such action by and' agaag«fc 
aircraft. 



CHAPTER V 

non-hostile relations of belligerents 

I 

ON NON-HOSTILE RELATIONS IN GENERAL 
BETWEEN BELLIGERENTS 

Grotius, iii. c. 19 — ^Pufendorf, viii. c. 7, §§ 1-2 — Bynkershoek, Quaestiones 
Juris j^ublicif i. c. 1 — ^Vattel, iii. §§ 174-175 — Hall, § 189 — ^La-wrenoe, 

1 210 — ^Phillimore, iii. § 97 — ^Halleck, ii. pp. 345-346 — ^Taylor, § 508 — 

Wkeaton, § 399 — Bluntsohli, § 679 — ^Heffter, § 141 — ^Lueder in EdUzm- 
dorff, iv. pp. 525-527— UUmaim, § 185— EauchiUe, §§ 1237, 1238, 1359 
(66)-1369 (71) — ^Despagnet, No. 555 — ^Pradier-Eoder6, vii. Nos. 2882- 
2887 — Rivier, ii. p. 360 — ^Nys, iii. p. 473 — Calvo, iv. §§ 2411-2412 — ^Fiore, 
iii. No, 1482, and Code, Nos. 1744-1746 — ^Martens, ii. § 127 — ^Longuet, 

§§ 134-135 — ^M4rignhac, iii“. pp. 358-360 — ^Billet, pp. 355-356 — Gemma, 
pp. 335, 336 — ^Hyde, ii. § 638 — Holland, Lectures, pp. 367, 374 — Kriegs- 
branch, p. 38 — Land Warfare, §§ 221-223 — ^Emanuel, Les conventions milu 
taires dans la guerre continentale (1904). 

1 216. Although the outbreak of war between States asE^ 
a rule brings non-hostile intercourse to an end, necessity 
of circumstances, convenience, humanity, and other factors servanda. 
can, or may call, some kinds of non-hostile relations of 
belligerents into existence. And it is a universally recog- 
nised principle of International Law that, where such rela- 
tions arise, belligerents must carry them out in good faith. 

Fides etiam Tiosti servanda is a rule which was adhered to in 
antiquity, when no International Law in the modem sense 
of the term existed. But it had then a religious and moral 
sanction only. Since in modern times war is not a condition 
of anarchy and lawlessness between belligerents, but a con- 
tention in many respects regulated, restricted, and modified 
by law, it is obvious that, where non-hostile relations 
between belligerents occur, they are protected by law. 

Fides etiam hosti servanda is, therefore, a principle which 
nowadays enjoys a legal as well as a religious and moral 
unction. 
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§ 216. As through the outbreak of war all diplomatic i 
intercourse and other non-hostile relations come to an end, 
it is obvious that non-hostile relations between belligerents 
must originate, either from special rules of International 
Law, or from special agreements between the belligerents. 

No special rules of International Law demanding non- 
hostile relations between belligerents existed .in former 
times ; but of late a few rules of this kind have arisen. 
Thus, for instance, release on parole ^ of prisoners of war 
(when the law of their own country authorises the givir^ 
of parole) creates an obligation on the part of the enemy 
not to re-admit them into the forces while the war lasts. 
To give another example, by Article 4 of the Geneva Con- 
vention of 1906, and Article 14 of the Hague Regulations— 
see also Article 17 of Hague Convention X. — ^it is the duty 
of either belligerent to return to the enemy, through his 
prisoners-of-war bureau, aU objects of personal use, letters, 
jewellery, and the like, found on the battlefield or left by 
those who died in hospital.® Non-hostile relations of this 
kind, however, need not be considered in this chapter, since 
they have already been discussed. 

Non-hostile relations may also originate from special 
agreements between belligerents (so-caUed commercia bdli), 
concluded either in time of peace for the purpose of 
creating certain non-hostile relations in case war breaks 
out, or during a war. Such non-hostile relations are created 
through passports, safe-conducts, safeguards, flags of truce, 
cartels, surrender, capitulations, and armistices, and also 
by peace negotiations.* Each kind must be discussed 
separately. 

§ 217. Several writers ® speak of the creation of non- 
hostile relations between belligerents by limited or general 
licences to trade granted by a belligerent to enemy subjects. 

^ There is no doubt that all direct * See above, § 129. 
diplomatic intercourse comes to an ® See above, § 144. 
end ; but indirect diplomatic inter- * See below, § 267. 
course may nevertheless go on through ® See, for instance. Hall, § 196; 

the legations of neutral Powers. By Halleck, ii. pp. 371-388 ; Lawr^oe, 
this means a great number of arrange- § 214 ; Manning, p. 168 ; Taylor, 
meuts were made during the World § 612 ; Wheaton, §§ 409-410 ; Pior^ 
War between the Allies and the iii. No. 1500 ; Piadier-Fod^, 
Central Powers. No. 2937. 
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It has been explained above ^ that it is for Municipal Law 
to determine whether or not through the outbreak of war 
all trade and the like is prohibited between the subjects of 
belligerents. K the Municipal Law of one or both belligerents 
does contain such a prohibition, it is of course within his or 
their discretion to grant exceptional licences to trade to 
their own or the other belligerent’s subjects, and such licences 
naturally include certain privileges. Thus, for instance, if 
a belligerent allows enemy subjects to trade with his own 
subjects, enemy merchantmen engaged in such trade are 
exempt from capture and appropriation by him.^ 


II 


PASSPORTS, SAFE-CONDUCTS, SAFEGUARDS 


Grotius,m. c. 21, §§ 14-22— Vattel, iii. §§ 265-277— Hall, §§ 191, 195— lAwrence, 
§ 213 — PhiDimore, iii. §§ 98-102 — Hersiiey, p. 400, n. 68 — ^Halleck, ii. 
pp, 358-361 — ^Taylor, § 511 — Wheaton, § 408 — ^Moore, vii. §§ 1168-1159 — 
Bluntsohli, §§ 676-678 — Heffter, § 142 — ^Lneder in HoUzendorff, iv. pp. 626- 
629 — ^UUmann, § 186 — ^Fauohille, §§ 1246-1247 — ^Despagnet, Nos. 668-661 
— ^Pradier-Fodere, vii. Nos. 2884, 2932-2938 — ^Nys, iii. pp. 477-478 — 
Calvo, iv. §§ 2413-2418 — Fiore, iii. No. 1499, and Code, Nos. 1765-1772 — 
Longuet, §§ 142-144 — ^Merignhac, iii®. pp. 384-386 — ^Pillet, pp. 369-360 — 
Rolin, §§ 405-406 — Hyde, ii. §§ 640-642 — Kriegsbrauch, p. 41 — ^Holland, 
War, No. 101 — Lartd Warfare, §§ 326-337. 


§ 218. One belligerent on occasions arranges that pass- 
ports and safe-conducts shall be given to certain subjects 
of another. 

A passport is a written permission given by a belligerent 


1 § 101 . 

* See below, § 224. ‘ Licences to 

trade’ are now mainly a matter of 
historical interest. They may be 
granted by a belligerent either to 
his own subjects (The Cousin Mari- 
anne (1810) Edwards, 346), or to 
enemy subjects (The Acteon (1815) 
1 Rod. 480; Usjparioha v. Noble 
(1811) 13 East 332 ; Flindt v. ScoU 
(1814) 6 Taunt. 674), or to neutral 
subjects (The Danhl^rheit (1812) 1 
Bod. 183 ; and see Hall, § 196). For 
eases during the World War see SaUi 
et Fits V. H.Jf. Procurator-Oenerat 
[1919] A.C. 968; 3 B. and O.P.C. 


374 ; The Pannveig [1922] 1 A.C. 97 ; 
3 B. and C.P.G. 1013 ; Manuai of 
Emergency Legislation (1914), pp. 
381-383; McNair, Legod Effects of 
War (1920), p. 102 (as to procuring 
books of enemy origin). As to the 
rights of action in English courts 
conferred by a licence to trade see 
above, § 100 (n.). As to the efiect 
of licences to trade granted by a 
belligerent to his own subjects pend- 
ing the ratification of a treaty of peace 
see Beckett in Law Quarterly Review, 
xxxix. (1923) pp. 89-97, and Kctzias 
V. Tyser [1920] 2 K-B. 69. 


Passports 
and Safe- 
Conducts. 
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to enemy subjects or others, allowing them to travel within 
his territory, or enemy territory occupied by him. 

A safe-conduct is a written permission given by a belli- 
gerent to enemy subjects of others, allowing them to pro- 
ceed to a particular place for a defined object ; for instance, 
to a besieged town for conducting certain negotiations, or 
to enable them to return home across the sea.^ Safe- 
conducts may also be given for ships ^ and for goods, to 
allow tbpTn to be navigated and carried without molestation 
to a certain place. But a safe-conduct given to an individual 
does not, unless it is expressly stated, cover goods which 
he may carry with him.® 

Passports and safe-conducts mate the grantee inviolable 
so long, and in so far, as he complies with the conditions 
specially imposed upon him, or made necessary by the 
circumstances of the special case. They are not transferable, 
and may be granted for a limited or an unlimited period ; 
in the former case their validity ceases with the expiration 
of the period. They may be withdrawn, not only when 
the grantee abuses the protection, but also for military 
expediency. Moreover, they are only a matter of Inter- 
national Law when the granting of them has been arranged 
between the belligerents or their responsible commanders, 
or between belligerents or neutral Powers. If they are 
granted by one of the belligerents, acting unilaterally and 
without such an arrangement, they would seem to fall 
outside the scope of International Law.* 

Safe- § 219. One belligerent sometimes arranges to grant pro- 

tection against his forces to certam subjects or property of 

^ Thus, during the World War, in of them were sunh by German sub- 
1915 Dr. Dujnba, the retiring Aus- marines ; see Gamer, i. §§ 328-330. 
trian ambassador, and in 1917 Count See above, § 186 (n.). 

Bemsdoj^, the retiring German am- ® Thus when in 1916, during the 
bassador, to the United States, World War, Captain von Papen, 
received safe-conducts for returning military attach^ to the German Im- 
' home on neutral vessels calling at bassy at Washington, secured a safe- 
British ports ; see vol. i. § 398. ^conduct from Great Britain to return 

* See TAe Batori [1933] P. 22 ; home, his luggage was searched at 
[1934] A.C, 91. The term ‘safe- Falmouth, and important i»p^ 
conduct ’ was also applied during the throwing light upon his conspiracies 
World War to the authorisations in the United States, were seized, 
panted by the German Government ^ This distinction would swm to 
tu vessel chartered by the Belgian be necessary, although it is not 
MWou^ in spite of which many generally made. 

* # 
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another belligerent in the form of safeguards, of which there 
are two kinds. One consists of a written order, given to an 
enemy subject or left with enemy property, addressed to 
the commander of armed forces of the grantor, and charging 
him with the protection of the individual or the property. 
Thereby he or it becomes inviolable. The other kind of 
safeguard is given by detailing one or more soldiers to 
accompany enemy subjects, or to guard the spot where 
certain enemy property is, for the purpose of protection. 
Soldiers on this duty are inviolable on the part of the other 
belligerent ; they must neither be attacked nor made 
prisoners, and they must, on falling into the hands of the 
enemy, be fed, well kept, and eventually safely sent back 
to their corps. Safeguards, like passports and safe-conducts, 
are only a matter of International Law when the granting 
of them has been arranged by the belligerents, or when they 
fall under Articles 9 and 10 of the Geneva Convention of 
1929,^ and not otherwise. 


Ill 


FLiJGS OF TRUCE 


Gxotius, iii. c. 24, § 6— Hall, § 190— Lawrence, § 211— Westlake, ii. p. 91— 
Herskey, No. 384— Moore, vii, § 1157— PhiUimore, iii. § 115 — ^Halleck, ii. 
pp. 369-370 — ^Taylor, § 510 — Bluntschli, §§ 681-684 — ^Heffter, § 141 — 
Lueder in Eoltzendorjf, iv. pp. 421-423 — ^UUmann, § 180 — ^Fauchille, 
§§ 1239-1245 — Despagnet, Nos. 556-557- Fradier-Fod5r5, Tii. Nos. 2927- 
2931 — ^Rivier, ii. pp, 279-280 — ^Nys, iii. pp. 474-476 — Calvo, iv. §§ 2430- 
2432— -Fiore, iii. No. 1378, and Code, Nos. 1500-1505— Martens, ii. § 127— 
Longnet, §§ 136-138 — ^M6rignliac, iii*. pp. 361-366 — Pillet, pp. 356-358 — 
Zorn, pp. 195-199— Menrer, li. §§ 39-40— Bordwell, pp. 293, 294-rHpaight, 
Land, pp. 216-231— Spaigkt, Air, pp. 349-358— Rolin, §§ 402-404— Hyde, 
ii, j C 39 — Kriegabrauch, pp. 26-29— Holland, War, Nos. 88-91— Land 
Warfare, §§ 224-255. 


§ 220. Certain circumstances and conditions make it 
neo^sary or convenient for the armed forces of belligerents ttu^. 
to enter into negotiations for various purposes. From time \ 
immemorial a white flag has been used as a symbol by an / ^ 
armed force wishing to negotiate with the enemy, and * 


1 See$i.bove, § 12i. 
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always and everywhere it has been considered a duty of the 
enemy to respect this S 3 m[ibol. In land warfare the flag of 
truce is used in the followmg manner.^ An individual- 
soldier or civilian — charged with the task of negotiating 
with the enemy, approaches the latter, either carrying the 
flag himself or accompanied by a flag-bearer, and often also 
by a drummer, a bugler, or a trumpeter, and an interpreter. 
In sea warfare the individual charged with the task of 
negotiating approaches the enemy in a boat flying the white 
-flag. The Hague Regulations, by Articles 32 to 34, enacted 
most of the customary rules of International Law regarding 
flags of truce without adding any new rule. These rules are 
the same for land warfare as for sea warfare, although their 
validity for land warfare is now groanded on the Hague 
Regulations, whereas their validity for sea warfare is still 
based on custom only.^ 

§ 221. As a commander of an armed force is not,' accord- 
ing to Article 33 of the Hague Regulations, compelled to 
receive a bearer of a flag of truce, a flag-bearer who makes 
his appearance may at once be signalled to withdraw. Yet 
even then he is inviolable from the time he displays the flag 
to the end of the time necessary for wdthdrawal. During 
this time he may neither be intentionally attacked nor made 
prisoner. However, an armed force in battle is not obliged 
to stop its military operations on account of the approach 
of an enemy flag-bearer who has been signalled to withdraw. 
Although he may not be fired upon intentionally, should he 
be wounded or killed accidentally during the battle no 
responsibility or moral blame would rest upon the belli- 
gerent concerned. A commander -must never, except m a 
case of reprisals, declare beforehand, even only for a specified 
period, that he will not receive a bearer of a flag of truce.^ 

§ 222. Bearers of flags of truce and their parties, when 
admitted by the other side, must be granted the privilege 
of inviolability. They may neither be attacked nor takai 


^ See Hague Regulations, Article 
32. 

* As to flags of truce in aerial war- 
fare see Spaight, Air, pp. 349-368. 

* TJiis becomes quite apparent 


from the discussions at the First 
Hague Conference ; see Martens, 
N,R,G., 2nd ser., xxvi. p. 466j 
Land Warfare, § 234 ; Spaight, LaaiA, 
P]p 221-223. 


# 
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prisoners, and they must be allowed to return safely in due 
time to their own lines. But they need not be allowed to 
acquire information about the receiving forces, and may, 
therefore, be blindfolded by them, or be conducted by 
roundabout ways, or be prevented from entering into com- 
munication with individuals other than those who confer 
oflScially with them ; and they may even be temporarily 
prevented from returning, until a certain military operation 
of which they have obtained information is carried out. 
Article 33 of the Hague Regulations specifically enacts that 
a commander to whom a flag of truce is sent ‘ may take all 
steps necessary to prevent the envoy taking advantage of 
his mission to obtain information.’ Bearers of flags of truce 
are not, however, prevented from reporting information 
they have gained by observation while passing through the 
enemy lines and in communicating with enemy individuals. 
But they are not allowed to sketch maps of defences and 
positions, to gather information secretly and surreptitiously, 
to provoke or to commit treacherous acts, and the like. 1£ 
they do, they may be court-martialled. Articles 33 and 34 
of the Hague Regulations expressly enact that a flag-bearer 
may be temporarily detained in case he abuses his mission 
for the purpose of obtaining information, and that he loses 
all privileges of inviolability ‘ if it is proved beyond doubt 
that he has taken advantage of his privileged position to 
provoke or commit an act of treachery.’ Bearers of white 
flags and their party must carry ^ some authorisation with 
them, to show that they are charged with the task of enter- 
ing into negotiations (Article 32) ; otherwise they may be 
detained as prisoners, since it is his mission, and not the 
white flag itself, which protects the flag-bearer. This 
mission protects every one who is charged wdth it, whatever 
Ins rank and whether a civilian or a soldier ; but it does not 
protect a deserter. A deserter may be detained, court- 
martialled, and punished, notice being given to the army 
sending him of the reason of his punishment.^ 

^ Article 32 of the Hague Regula- gerents to enter into communication 
tions conjBrms this customary rule with the other. See BaUadore 
1^ speaking of an individual who Pallieri, pp. 239-244. 
ia * authorised ’ hy one of the iSflli- * See Hall, § 190. 
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§ 223. Different from abuse of Ms mission by an author- 
ised flag-bearer is abuse of the flag of truce itself, which may 
take one of two different forms : 

(1) The force wMch sends an authorised flag-bearer to 
the enemy must take up a corresponding attitude, the ranks 
wMch the flag-bearer leaves being obliged to halt and to 
cease fire. It constitutes an abuse of the flag of truce if it 
intentionally fails to do so. The case is even worse when 
a flag-bearer is intentionally sent on a feigned mission in 
order that military operations may be carried out under 
cover of the protection due from the enemy to the flag- 
bearer and Ms party 

(2) A wMte flag is liable to be used to make the enemy 
believe that a flag of truce is about tc; be sent, although it 
is not sent, so that operations may be carried out under the 
protection granted by the enemy to this pretended flag of 
truce. 

Both forms of abuse are gross perfidy, and may be met 
with reprisals, or with punishment of the offenders in case 
they fall into the hands of the enemy. 


IV " 

CARTELS AND CARTEL SHIPS 

Grotius, iii. c. 21, §§ 23-30— Vattel, iii. 278-286 — ^Hall, § 193— Lawence, 

§ 212 — ^Westlake, ii. p. 162— Phillimore, iii. §§ 111-112— Halleck, ii. pp. 
361-364 — ^Taylor, § 609 — ^Bluntschli, §§ 679-680 — ^Heffter, § 142 — ^Lueder 
in Holtzendorjf, iv. pp. 525-629— UUmann, § 185 — ^Pauchille, §§ 827, 
1323(1), 1396(6) — ^Despagnet, No. 668 — ^Pradier-Pod6r6, Tii. Nos. 2832- 


^ A case of this kind is related in 
HaUeck, 3rd ed., ii. p. 316. ‘ On 

July 12, 1882, while the British fleet 
was lying off Aexandria, in support 
of the authority of the Elhedive of 
■Egypt, and the rebels under Arabi 
Pasha were being driven to great 
straits, a rebel boat, carrying a 
white flag of truce, was observed 
approaching H.M.S. Invincible from 
the harbour, whereupon H.M. ships 
Tem&raire and Inflexible, which had 
just commenced firing, were ordered 
to suspend fire. So soon as the 


firing ceased, the boat, instead of 
going to the Invincible, returned to 
the harbour. A flag of truce was 
simultaneously hoisted by the rebels 
on the Ras-el-Tin fort. These 
deceits gave the rebels time to leave 
the works and to retire through the 
town, abandoning the forts, and 
withdrawing the whole of their 
garrison under the flag of truce.^ 
Spaight, Land, p. 229, denies ihai 
this was a case of abuse of the white 
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2837, 2888— Rivier, ii. p. 360— Nys, iii. pp. 484-487— Calvo, iv, §§ 2419- 
2421— Longuet, §§ 140, 141— Fillet, pp. 358, 359— Hyde, ii. § QUr-Kriegs- 
branch P* 38 — ^Holland, War, No. 100, and Prize Law, §§ 32-35 — Land 
Warfare, §§ 338-339 — ^Earchenheim in Strupp, Wort., i. pp. 624-626. 

§ 224. Cartels are conventions between belligerents con- Definition 
eluded for tlie purpose of permitting certain kinds of non- ^ae 
hostile intercourse between them which would otherwise Cartels, 
be prevented by war. Cartels may be concluded during 
peace in anticipation of war, or during a war, and they may 
provide for numerous purposes. Thus, communication by 
post, telegraph, telephone, and railway, which would other- 
wise not take place, can be arranged by cartels, as can also 
the exchange of prisoners, or certain treatment for the 
wounded, and the likej. Thus, further, intercourse between 
j-.limr subjects through trade ^ can, either with or without 
limits, be agreed upon by belligerents. All rights and 
duties originating from cartels must be complied with in 
the same manner and good faith as rights and duties arising 
from other treaties. 

§ 226. Cartel ships ^ are vessels of belligerents which are Carfd 
commissioned for the carriage by sea of exchanged prisoners 
from the enemy country to their own country, or for the 
carriage of official communications to and from the enemy. 

Custom has sanctioned a body of rules® regarding cartel 
ships for the purpose of securing protection for them and 
also securing their exclusive employment as a means for 
the exchange of prisoners. 


1 See above, § 217. But arrange- 
ments for granting passports, safe- 
eonducts, and safeguards — see above, 
g 218 and 219 — are not a matt^ of 
eartels. 

* See above, § 190. 

® They mnrt not do any trade, or 
carry any cargo or despatches {The 
La JRoaina (1800) 2 C. Rob. 372 ; 
The V&ms (1803) 4 C. Rob. 365) ; 
they are, in particular, not allowed 
to carry ammunition or instruments 
war, except one gun for firing 
signals. They must be furnished 
with a proper document declaring 
' that they are commissioned as cartel 
They are under the protection 


of both belligerents, and may neither 
be seized nor appropriated. They 
enjoy this protection, not only when 
actually carrying exchanged prisoners 
or official communications, but also 
on their way home after such carriage 
and on their way to fetch prison- 
ers or official communications {The 
Paifje (1800) 3 C. Rob. 139; The 
La Gloire (1804) 6 0. Rob. 192). 
They lose it at once, and may conse- 
quently be seized and be appropriated, 
in case they do not comply either 
with the general rules regarding 
cartel ships or with the special con- 
ditions imposed upon them. 
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V 

CAPITULATIONS AND SIMPLE SURRENDER 

Grotius, iii. c. 22, § 9 — ^Vattel, iii. §§ 261-264 — Hall, § 194 — ^Lawrence, § 215 
-—Westlake, ii. p. 91— Phillimore, iii. §§ 122-126— Haiieck, ii. pp. 354, 
357— Taylor, §§ 514-516— Wheaton, § 405— Moore, vii. § 1160— Bluntschli, 
§§ 697-699— Heffter, § 142— Lueder in Holtzendorff, iv. p. 527— UUmann, 

§ 185— Pauchille, §§ 1259-1267— Despagnet, No. 562— Pradier-Pod^r^, 
Yii. Nos. 2917-2926— Rivier, ii. pp. 361-362— Nys, iii. pp. 487-491— Calvo, 
iv, §§ 2450-2452— Eiore, iii. Nos. 1495-1497, and Code, Nos. 1756-1763— 
Martens, ii. § 127— Longuet, §§ 151-154— Merignhac, iii“. pp. 366-373- 
Pillet, pp. 360-364— Bordwell, p. 294— Meurer, ii. §§ 41-42— Holland. 
Lectures, pp. 369-370— Spaight, Land, pp. 249-259— Rolin, §§ 407416— 
Hyde, ii. § &4.Z—Kriegsbrauch, pp. 38-41— Holland, War, No. 92— Zonti 
Warfare, §§ 301-325 — Sibert in B.Q., xl. (1933) pp. 692-698. 

§ 226. Capitulations are conventions between armed 
forces of belligerents stipulating the terms of surrender of 
fortresses and other defended places, or of men-of-war, or 
of troops. It is, therefore, necessary to distinguish between 
a simple and a stipulated surrender. If one or more soldiers 
lay down their arms and surrender, or if a fortress or a 
man-of-war surrenders without making any terms whatever, 
there is no capitulation, for a capitulation is a convention 
stipulating special terms of surrender. 

Capitulations are military conventions only and exclu- 
sively ; they must not, tWefore, contain arrangements 
other than those of a local and military character concern- 
ing the surrendering forces, places, or ships. If they do 
contain such arrangements, the latter are not valid, unless 
they are ratified by the political authorities of both belli- 
gerents.^ The surrender of a certain place or force may, 
of course, be arranged by some cohvention containing other 
than military stipulations, but then such surrender would 
not originate from a capitulation. Just as the character 
of capitulations is merely military, so is their purpose — ^the 
abandonment of a hopeless struggle and of resistance which 
would only involve useless loss of life on the part of a hope- 

1 See Phillimore, iii. § 123, who Phillimore himself disapproves of ^ 
discusses the promise of Lord William attitude of Great Britam, ami ^0 
Bentinck to Genoa, in 1814, regard- do some foreign writers, as, m 
ing its independence, which was instance, Despagnet (No. 562). 
disowned by the British Government. > 
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lessly beset force. Therefore, whatever may be the indirect 
consequences of a capitulation, its direct consequences have 
nothing to do with the war at large, but are local only, and 
concern the surrendering force exclusively. 

§ 227. Unless otherwise expressly provided, a capitulation Contents 
is concluded under the obvious condition that the surrender-I^^Q^^^^^ 
ing forces become prisoners of war, and that all war material 
and other public property in their possession, or within the 
surrendering place dr ship, are surrendered in the condition, 
in which they were at the time when the capitulation wa^ 
signed. Nothing prevents forces fearing surrender from/ 
destroying their provisions, munitions, arms, and other 
instruments of war which, when falling into the hands of 
the enemy, would bo useful to him. Again, nothing pre- 
vents a commander, even after negotiations regarding 
surrender have begun, from destrojring such articles. But 
when once a capitulation has been signed,^ such destruction 
is no longer lawful, and if carried out, constitutes perfidy, 
which may be punished by the other party as a war crime. 

But special conditions may be agreed upon between the 
forces concerned, and they must then be faithfully adhered 
to by both parties. The only rule which Article 35 of the 
Hague Eegulations enacts regarding capitulations is that 
they must be in accordance with the demands of military 
honour, and, when once settled, must be scrupulously 
observed. Among possible conditions may be one that the 
convention shall be valid only if within a certain period 
rehef troops are not approaching, or one that the surrender- 
ing forces shall not in every respect be treated hke ordinary 
prisoners of war. There ^are even instances ^ of capitxdations 


^ When, during the Russo- 
Japanese War, in January 1906, 
General Stoessel, the commander of 
Port Arthur, had fortifications blown 
up and vessels sunk, during negotia- 
tois for surrender, but before the 
capitulation was signed, the press 
undeservedly accused him of pe^&dy. 
U.S. Naval War Code, Article 62, 
enacted the right principle : ‘ after 
agreeing upon or signing a capitula- 
tion, the capitulator must neither 
injure nor destroy the ves^ls, 


property, or stores in his possession 
that he is to deliver up, unless the y 
right to do so is expressly reserved 
to him in the agreement of capitula- 
tion.’ 

2 During the Eranco-Oerman War 
the Germans granted these most 
favourable conditions to the Erench 
forces that surrendered Belfort on 
Eebruary 16, 1871. And see Sibert, 
op. citf on the modem tendency to 
identify capitulations with armistices 
and preliminaries of peace. 
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which stipulated that the surrendering forces should leave 
the place with full honours, carr 3 dng their arms and baggaee 
away, and joining their own army, unmolested by the 
enemy through whose lines they had to march.^ 

Form of § 228. No rule of International Law exists regarding the 
capitulations, which may, therefore, be concluded 
of Simj^e either orally or in writing. But they are usually concluded 
writing. Negotiations for capitulation, from whichever 
side they emanate, are usually sent under a flag of truce 
On the other hand, a force which is ready to surrender 
without special conditions of surrender, i.e, without a 
capitulation, can indicate their intention by hoisting a white 
flag as a signal that they abandon all resistance. The 
question whether the enemy must at ^once cease firing and 
accept the surrender is to be answered in the affirmative 
provided that he is certain that the white flag was hoisted 
by order, or with the authority, of the commander of the 
force. As, however, such hoisting may weU have tak^ 
place without the authority of the commander, and may, 
therefore, be disowned by him, no duty exists for the enemy 
to cease his attack until he is convinced that the white flag 
really indicates the intention of the commander to surrender, 
Compe- § 229. The competence to conclude capitulations is vested 
^ndude hi the commanders of the forces opposing each other. Capitu 
Capitula- lations entered into by unauthorised subordinate officers 
may, therefore, be disowned by the commander withmit 
breach of faith. As regards the special conditions of capitu- 
lations, it must be particularly noted that the competence 
of a commander to grant them is limited ^ to those the 
fulfilment of which depends entirely upon the forces un<te 
his command. If he grants conditions against his iostnm- 
tions, or conditions the fulfilment of which depends upou 
forces other than his own, and upon superior officers, his 
superior officer may disown them.® 


^ See above, § 184, as to enemy 
merchantmen lying in a port after 
its occupation under a capitulation. 

® See U.S. Naval War Code, 
Article 51. 

* See, e.g.f the capitulation in El 
Arish (Martens, JK., vii. p. 1) on 


January 24, 1800, arranged bebweeat , 
the French General K16ber 
the Turkish Grand Vizier, 
approved by the British Admhal%| 
Sidney Smith. For details' 
previous edition, § 229. The IttJ 
Regulations of 1938 proyid^ ;^ 
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§ 230. That capitulations must be scrupulously adhered Violation 
to is an old customary rule, since enacted by Article 35 of 
the Hague Regulations. Any act contrary to a capitulation and of" 
would constitute an international delinquency if ordered by 
a belligerent Government, and a war crime if committed 
without such order. Such violation may be met by reprisals 
or punishment of the offenders as war criminals. 

When there is no capitulation, but a simple surrender, 
it is a duty of the surrendering force to stop firing as soon 
as the white flag has been hoisted and the enemy is approach- 
ing to take possession. Those members of the surrendering 
force who continue to fire lose their claim to receive quarter,^ 
and may therefore be killed on the spot. Or, if taken 
prisoners, they may be punished as war criminals. 


VI 

ARMISTIOES 

Grotiua, iii. c. 21, §§ 1-13, c. 22, § 8 — ^Pufendorf, viii. c. 7, §§ 3-12 — ^Vattel, 
iii. §§ 233-260 — Hall, § 192 — La-wrence, § 216 — ^Westlake, ii. p. 92 — PM- 
limore, iii. §§ 116-121 — Halleck, ii. pp. 346-354 — ^Herskey, No. 386^ — 

Moore, vii. § 1162 — Taylor, §§ 613 and 616 — Wheaton, §§ 400-404 — 
Bluntschli, §§ 688-696— -Heffter, § 142 — Lneder in Hcltzendorff, iv. pp. 
531.644^-XJllmaim, § 186— Panchme, §§ 1248-1268, 1396 (69)-1396 (71)— 
Despagnet, Nos. 563-666 — ^Pradier-Pod4r6, vii. Nos. 2889-2916 — ^Rivier, 

ii. pp. 362-368 — Nys, iii. pp. 491-494 — Calvo, iv. §§ 2433-2449 — ^Fiore, 

iii. Nos. 1484-1494, and Code, Nos. 1773-1786 — ^Martens, ii. § 127 — 

Longuet, §§ 146-149 — M^rignhao, iii®. pp. 373-384 — ^Hyde, ii. §§ 646-647 
— Suarez, §§ 384, 384 bis — ^Rolin, §§ 417-431 — Colombos, §§ 168-161 — 

Pillet, pp. 364-370 — Zom, pp. 201-206 — ^Bordweli, pp. 294-296 — ^Meurer, 
ii. §§43-44 — Spaight, LaTid, pp. 232-248 — Spaight, Air, pp, 349-368 — 

Genet, §§ 222-224 — Kriegabrauch, pp. 41-44 — ^Holland, War, Nos. 93-99» 
and Lectures, pp. 371-374 — Lartd Warfare, §§ 256-300— Clmiet in 46 Clunet 
(1919), pp. 72-74, 172-179— Sihert in J2.G., xl. (1933) pp. 667-714. 

§ 231. Armistices or truces, in the wider sense of the Character 
term, are all agreements between belligerent forces for 
temporary cessation of hostilities. They are in no wise to tioes. 
be compared with peace, and ought not to be called tem- 

agreemmts which substantially alter entered into only subject to the 
the rdafcive position of the belli- consent of the King (Article 74 (2)). 

^wnfes or which lay down the prin- 
^plee of the treaty of peace can be 

von. n, 2 E 


See above, § 109. 
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porary peace, because the condition of war remains between 
the belligerents themselves, and between the belligerents 
and neutrals, on aU points beyond the mere cessation of 
hostilities.^ In spite of such cessation the right of visit and 
search over neutral merchantmen therefore remains intact 
as does likewise the right to capture neutral vessels attempt- 
ing to break a blockade, and the right to seize contraband 
of war. Although aU armistices are essentially alike in so 
far as they consist of cessations of hostilities, three different 
kinds must be distinguished — ^namely, (1) suspensions of 
arms, (2) general armistices, and (3) partial armistices.^ 
The Hague Regulations deal with armistices in Articles 36 
to 41, but very incompletely, so that the gaps must be 
filled from old customary rules. 

§ 232. Suspensions of arms, in contradistinction to armis- 
tices in the narrower sense of the term, are cessations of 
hostihties agreed upon between military or naval forces, 
large or small, for a very short time, and regarding moment- 
ary and local military purposes only. Such purposes may 
be — collection of the wounded ; burial of the dead ; nego- 
tiations regarding the surrender or evacuation of a defended 
place, or for an armistice in the narrower sense of the term ; 
or to enable a commander to ask for and receive instructions 
\ from a superior authority,^ and the like. Suspensions of I 


1 The Rannveig [1920] P. 177 ; 
[1922] 1 A.C. 97 ; 3 B. and C.P.C. 
740, 1013. Some discussion on tlje 
questions whether ■ and, if so, how 
far an armistice modifies belligerent 
rights in respect of enemy property 
and the alien enemy’s inability to 
sue in a British court will be found 
in In re Ferdinand, ex-Tsar of Bul- 
garia [1921] 1 Ch. 107 ; Farrer in Law 
Quarterly Review, xxxvii. (1921) pp. 
218-241 and 337-362 ; il^ckett in 
Law Quarterly Review, xxxix. (1923) 
pp. 89-97. See also Verzijl, §§ 133- 
138, and Sibert, op. cit., pp. 702-704. 

On November 11, 1918, the Presi- 
dent of the United States issued a 
proclamation announcing the armistice 
and including a statement that ‘ the 
war thus comes to an end.’ See, as 
bearing on this proclamation. United 
Stcdes V. Eicha, 266 Fed. 707 ; Annual 


Digest, 1919-1922, Case No. 308. 

® Although, as will be seen from 
the following sections, this distinc- 
tion is absolutely necessary, it is not 
made by several publicists. Holland, 
War, No. 93, even says : ‘ There is 
no difference of meaning, according 
to British usage at least, between 
a “ truce,” and “ armistice,” and a 
“ suspension of arms.” ’ Land W(sr- 
fare, § 256 — see in particular note (a) 
— ^accepts the distinction as indis- 
pensable. And see Sibert, op. cit, pp. 
668-662. 

® An instructive example of a sus- 
pension of arms for such purposes is 
furnished by the convention betwe^ 
the German forces besieging Belfort 
and the French forces holding this 
fortress during the Franco-Gterman 
War, signed oh February 13, 1871;. 
see Martens, NJt.O., xix. p. 646. 
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arms have nothing to do with political purposes, or withi 
the war generally, since they are of momentary and local' 
importance only.^ Th ey concer n exclusively those forces,] 
an d that spot , which are the object of the suspmision bfC 
arms.»Xrhe Hague Regulations do not specially mention” 
suspensions of arms, since Article 37 speaks of local armis- 
tices only, apparently including suspensions of arms among 
local armistices. 

§ 233. A general armistice is a cessation of hostmties General 
Which, in contradistinction to suspensions of arms with 4™“®' 
their momentary and local military purposes, is agreed upon 
( between belligerents for the whole of their forces, and the 
{ whole region of war.^ General armistices ^ are always con- 
tentions of vital political importance affecting the whole 
of the war. They are as a rule, although not necessarily, 
concluded for a political purpose. It may be that negotia- 
tions of peace have ripened so far that the end of the war is 
in sight, and that, therefore, military operations appear 
superfluous ; or that the forces of one or more of the belli- 
gerents are exhausted and need rest ; or that the belligerents 
have to face domestic difficulties, the settlement of which 
IS more pressing than the continuance of the war ; or for 
any other political purpose.* Thus Article 2 of the general 


^ For an instance of similar action 
see the British suspension of air 
attacks upon German cities on Corpus 
Ouisti Day in May 1918 by request 
of the Vatican ; there was no agree- 
ment between the British Govern- 
ment and Germany (see Spaight, Air, 
p. 364), 

* However, for particular reasons 
small parts of the belligerent forces 
and small parts of the theatre of 
war may be specially excluded with- 
out detracting from the general 
character of the armistice, provided 
that the bulk of the forces, and the 
greater part of the region of war, 
are included. Thus, Article 1 of the 
general armistice at the end of the 
R^oo-German War of January 28, 
1871, specially excluded all military 
Gperatsons in the Departments du 
l>oul^ du Jura, de C6te d’Or, 
^d likewise the siege of Belfort. 

* In the practice of belligerents 


the terms ‘ suspension of arms ’ and 

general armistice * are sometimes 
not sufiSLciently distinguished, but 
are interchangeable. Thus, for in- 
stance, the armistice between France 
and Germany mentioned in the pre- 
ceding note is entitled ' Convention 
entre TAUemagne et la France pour 
la Suspension des Hostilit4s . . 
whereas the different articles of the 
Convention always speak coixeotly of 
an armistice, and an aimex to the 
Convention signed on January 29 is 
entitled ‘ Annexe h la Convention 
d’Armistice’ (Martens, xix. 

p. 634). 

* Sometimes, where several States 
are together waging war against 
a common foe, some of them con- 
clude a general armistice, and others 
decline. Thus in 1912, during the 
Balkan War, Bulgaria, Serbia, and 
Montenegro entered into an armistice 
with Turkey, but Greece refused to join. 
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armistice at the end of the Franco-Gterman War, dated 
' January 28, 1871,i expressly declared the purpose of the 
armistice to be to enable the French Government to con- 
' yoke a Parliamentary Assembly which might determine 
' whether the war was to be continued, or what conditions 
' of peace should be accepted. On the other hand, each of 
' the Central Powers asked for, and was granted, an armistioe 
\ in the World War because it could no longer continue the 
struggle, and desired peace.® 

Partial § 234. Partial armistices are agreements for cessation of 
I hostilities which are not concluded by belligerents for their 
I whole forces and the whole region of war, yet do not, like 
\ suspensions of arms, merely serve momentary and local 
\ military purposes. Partial armistices are concluded by 
belligerents for a considerable part of their forces and 
front ; they are always of political importance affecting 
the war in general ; and they are very often, althoi^h they 
need not be, agreed upon for political purposes. Article 37 
of the Hague Eegulations apparently includes partial armis- 
tices together with suspensions of arms under the term 
‘ local ’ armistices. A partial armistice may be concluded 

I Martens, N.B.O., xix. p. 626. and in the air ’ {ibid., p. 86). After 

correspondence and assurances, the 

* Under pressure of military dis- President informed Germany on 
aster, Bulgaria sought a general October 23, 1918 {ibid., p, 92), that 
armistice (A.J,, xiii. (1919), Supply he was taking up with the Associated 
p. 402), which was granted on Powers the question of an armistice, 
September 29, 1918,’ Early in and on November 6 {ibid., p. 96) he 

October, Austria-Hungary made notified her that * Marshal Pooh has 
overtures {ibid,, p. 77) to the United been authorised by the Govemm^t 
States for an armistice, which was of the United States and the Allied 
eventually concluded on November Governments to receive prop^dy 
3, 1918, between representatives of accredited representatives of the 
the Austro-Hungarian Supreme Com- German Government, and to com- 
mand and representatives of the municate to them terms of an armis- 
Italian Supreme Command acting on tice.’ A meeting took place, and 
behalf of the Allied and Associated a general armistice was concluded 
Powers {ibid., p. 80). A general between Marshal Eoch, commante- 
armistice with Turkey had already in-ehief of the Alhed armies, acting 
/ been signed on October 30, 1918. on behalf of the Alhed and As^ 
On October 3-6, 1918, the German dated Powers, in conjunctikm with 
Government had requested the Presi- Adnoiral Wemjss, of the -oi» pa^ 
dent of the United States to take and the German delegation of 
steps for the restoration of peace, other part, on Novemb^ 11, 1918 
and * in order to avoid further blood- {ibid., p. 97). Pari. Papers, 
shed ’ it had requested him * to bring 3Sfo. 25 (1918), Cmd. 9212. 
about the imm^ate conclusion of a Strupp in xi. (1918-1929) 

general armistioe on land, on water, pp. 252-281. 
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for military or naval forces only ; for cessation of hostilities 
in the colonies only ; and the like. But it is always a con- 
dition that a considerable part of the forces and of the 
region of war must be included, and that the purpose is not 
only a momentary one. 

§ 235. As regards the competence to conclude armistices,^ Compe- 
a distinction is necessary between suspensions of arms and ^ondu^e 
general and partial armistices. AnniS’ 

(1) Since the character and purpose of a suspension 
arms are military, local, and momentary only, every com- 
mander is supposed to be competent to make such an agree- 
ment, and no ratification by superior officers or other 
authorities is required. Even commanders of the smallest 
opposing detachments may arrange a suspension of arms. 

(2) On the other hand, since general armistices are of 
vital political importance, only the belligerent Governments 
themselves or them commanders-in-chief are competent to 
conclude them, and ratification, whether specially stipulated 
or not, is usually^ considered necessary. Should a com- 
mander-in-chief conclude a general armistice which would 
not find ratification, hostilities may at once be recom- 
me^iced without breach of faith, it being a matter of com- 
mon knowledge that a commander-in-chief is not authorised 
to agree upon exclusion of ratification unless he received 
special powers thereto. 

(3) Partial armistices may be concluded by the com- 
manders-in-chief of the respective forces, and ratification 
is not necessary, unless specially stipulated ; the com- 
manders being responsible to their own Governments in 
case they agree upon a partial armistice without being 
specially authorised thereto. 

§ 236. No legal rule exists regarding the form of armis- Form of 
iiees, which may therefore be concluded either orally or in 
, writing. However, the importance of general and partial 

^ Ob armistices as broxiglit about were in no case submitted for rati- 
tinougb the good of&ces, mediation, dcation. As to ral^cation see Hyde, 

intOTvmtion on the part of third ii. § 646, who considers it n^essary ; 

States see Sibert, op» cit, pp. 666-668. so also Fauchille, § 1248, unless the 

* !rhe general armistices which delegates have received pottvoira 
hroHght about a cessation of hoa- formda et apidcmx, Sibert, op. 
tilities in the World War in 1918 ciZ., pp. 660-676. 
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armistices makes it advisable to conclude them by signing 
written documents containing all items which have been 
agreed upon. No instance is known of a general or partial 
armistice in modern times concluded otherwise than in 
writing. But suspensions of arms are often only orally 
concluded. 

§ 237. That hostilities must cease is the obvious content 
of all kinds of armistices. Usually, although not at all 
necessarily, the parties embody special conditions ^ in the 
armistice agreement. If, and so far as, this has not been 
done, the legal consequences of an armistice are in some 
respects much controverted. Everybody agrees that belli- 
gerents during an armistice may, outside the line where the 
forces face each other, do everjrbhing and anything they like 
regarding defence and preparation of offence ; for instance, 
they may manufacture and import munitions and guns, 
drill recruits, build fortresses, concentrate or withdraw 
troops. But no unanimity exists regarding such acts as 
must be left undone, or may be done, within the very line 
where the belligerent forces face each other. As the Hague 


1 Hyde, ii. § 647, draws attention 
to the unusual character of the 
armistices which brought the hos- 
tilities of the World War to an end, 
and, in particular, of that made 
between the Allied and Associated 
Powers with Grermany which rendered 
it ‘ practically impossible for Ger- 
many to resume formidable opera- 
tions against its enemies,’ and also 
contained in outline some of the 
more important provisions of the 
ensuing Treaty of Peace. Meisch- 
mann, in Liszt, § 69, ii., describes the 
provisions of the armistice of Novem- 
ber 11, 1918, as ‘ nicht volherrecht- 
licher Branch, sondem Missbrauch ’ : 
see also Hold-Femeck in ZJ., xxx. 
(1922-1923) pp. 110-117. The legal 
relation of the terms of an armistice 
to those of the ensuing treaty of 
peace, once signed, when they differ, 
is not clear ; but it would seem that 
the latter entirely supersede the 
former, and that if the latter exceed 
or otherwise conflict with the former, 
there may be a political or moral 
question but there cannot be a legal 


one : see Temperley, History of ths 
Peace Conference, i. (1920) pp. 365- 
427 ; ii. (1920) pp. 245-419 ; a note 
on Pensions and Allowances under 
the Treaty of Versailles in B,J,, 
1923-1924, pp. 162-167; on the 
political aspect, Keynes, Economic 
Consequences of the Peace (1919), eh. v. 
The German Delegation, in then 
observations of May 29, 1919, upon 
the draft Treaty of Peace, contended 
in effect that there was in the pre- 
armistice negotiations a bindit^ 
factum de contrahendo which fur- 
nished the basis of peace and to 
which the Treaty of Peace ought 
to conform ; see also Hold-Femeck, 
op. cit. ; and the same, LeJirbuch 4fiS 
VolkerrecMs, ii. (1932) pp. 162-157; 
and Verdross, VolkerrecU (1937), pp. 
16-19. And see Kunz, Die Bevision 
der Pariser Friedensvertrdge {19Z2), pp. 
152-157, for a full discussion of the 
subject. And see generally, on the 
tendency of modem armii^oes to 
assume the form and content of p^ 
liminaries of peace, Sibert, op. cB,, 
pp. 679-700. 
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Begnlations do not mention the matter, the controversy 
still remains unsettled.^ The principle vigilantibus jura 
sunt scripta applies to armistices as weU as to all other legal 
transactions. It is for the parties to make such arrange- 
ments as really suit their needs and wants.^ Thus, during 
the Franco-German War, an armistice for twenty-five days, 
proposed in November 1870, feU to the ground on the Ger- 
mans refusing to permit the revictualling of Paris.^ As to 
intercourse, Article 39 of the Hague Regulations provides 
that : ‘ It is for the contracting parties to settle in the terms i 
of the armistice what communications may be held within : 
the theatre of war with the population and with each^ 
other.' 

For the purpose of preventing the outbreak of hostilities 
during an armistice, it is usual to agree upon so-called lines \ 
of demarcation ^ — ^that is, a small neutral zone between the 
forces facing each other which must not be entered by 
members of either force. But there are no lines of demar- 
cation in default of special agreement. 

§ 238. In case the contrary is not stipulated, an armistice Com- 
commences the very moment the agreement upon it 
complete. But often the parties expressly stipulate theArmis- 
time from which it shall begin. If the very hour is stipu- 
lated, there is no cause for controversy. 

When the forces included in an armistice are dispersed 
over a very large area, the parties have very often stipu- 
lated different dates of commencement for the different 
parts of the front, because it has not been possible to 
announce the armistice at once to aU the forces affected. 

Thus, for instance, Article 1 of the general armistice at the 
end of the Franco-German War ® stipulated that it should 
take effect at once for the forces in and around Paris, but 
that with regard to the other forces its commencement 


1 For the details of the controversy 
see § 2E7 of the previous edition. 

* See The Bannveig [1920] P. at 
p. 185 ; 3 B. and G.P.C. at p. 748 ; 
decision affirmed [1922] 1 A.O. 97 ; 
3 B. and G.P.C. i013. And see 
Gamer, Prize Law, No. 140. 

* See Pradier-Eoddrd, vii. No. 2908, 
where the q^uestion of revictuaUing 


durh^ an armistice is discussed at 
some length, and the opinions of many 
writers from Grotius to our own day 
are q^uoted. 

* See Pradier-Fod4r6, vii. No. 2901 ; 
and, as to aerial warfare, Spaight, 
Air, pp. 351-362. 

® Martens, six. p. 620. 
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tices. 


should he delayed three days. Article 38 of the Hague 
Regulations enacts that an armistice must be notified 
officially and ia good time to the competent authorities and 
the troops, and that hostilities are suspended immediately 
after notification or at a fi:xed time, as the case may be. 

It sometimes happens that hostilities are carried on after 
the commencement of an armistice by forces which did not 
know of its commencement. In such cases the status quo 
at the date of the commencement of armistice must be 
re-established so far as possible, prisoners made and enemy 
vessels seized being liberated, capitulations annulled, places 
occupied evacuated, and the like ; but the parties may, of 
course, stipulate the contrary. 

§ 239. Any violation ^ of armistices is prohibited, and, if 
ordered by the Governments concerned, constitutes an 
international delincLuenoy. In case an armistice is violated 
by members of the forces on their own account, the indi- 
viduals concerned may be punished by the other party in 
case they fall into his hands. But apart from this no 
unanimity exists among the writers on International Law 
as to the rights of the injured party in case of violation by 
the other party ; many ^ assert that the injured may at 
once, without giving notice, reopen hostilities ; others ® 
maintain that he may not, but has only a r^ht to denounce 
the armistice.* The Hague Regulations endeavoured to 
settle the controversy. Article 40 enacting that any serious 
violation of an armistice by one of the parties gives the 
other the right to denounce it, and even, in case of urgency, 
to recommence hostilities at once. Three rides may he 
formulated from this — (1) violations which are not serious 
do not even give a right to denounce an armistice ; (2) serious 


^ Such as the scuttling of German 
vessels at Scapa How on June 21, 
1919, by order of Admiral von 
Reuter. 

* See, for instance, Grotius, hi. c. 
21, § 11 ; Pufendorf, vih. c. 7, § 12 ; 
Vattel, iii. § 242 ; Phillimore, h. 
§ 121 ; Bluntschli, § 695 ; Piore, iii. 
No. 1494. 

® See, for instance, Oalvo, iv. 
§ 2436 ; Despagnet, No. 566 ; 
Pradi^-Pod6r6, vii. No. 2913. 


* Prom a direct violation of an 
armistice there must be distinguisbed 
the case of a belligerent held (under 
a special treaty provision) respon- 
sible for the effect of an act d^ 
before the armistice, e.g. the exjdosm 
of a min e planted before the armiB- 
tice : see Eisenbach Brothers v. Oer- 
many (United States and Gennanys 
Mized Claims Commission), 

Digest, 1925-1926, Case No. 358. 
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violations empower the other party to denounce the 
armistice, but not, as a rule, to recommence hostilities at 
once without notice ; (3) only in case of urgency is a party 
justified in recommencing hostilities without notice. But 
since the terms ' serious violation ’ and ' urgency ’ lack 
precise definition, the course to be taken is in practice left 
to the discretion of the injured party. 

§ 240. In case an armistice has been concluded for an End of 
indefinite period, the parties having made no stipulations 
regarding notice to recommence hostilities, notice may be 
given at any time, and hostilities recommenced at once after 
notification. In most cases, however, armistices are agreed 
upon for a definite period, and then they expire at the end of 
it without special notice, unless notification has been 
expressly stipulated. If, in case of an armistice for a definite 
period, the exact hour of the termination has not been 
agreed upon, but only the date, the armistice terminates 
at twelve o’clock midnight. 
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CHAPTEE VI 

MEANS OF SEGUEING LEGITIMATE WAEEAEE 

I 

ON MEANS IN GENEHAL OF SECURING LEGITIMATII 
WARFARE 

Fauchille, §§ 1014-1017 — Spaight, Land, p. 461 — Land Warfare, §§ 435-4S8~ 

Holland, Lectures, pp. 377, 378 — Gamer, ii. §§ 678-695 — Lawrence, § 209a. 

§ 241. Since war is not a condition of anarchy and law- 
lessness, International Law requires that belligerents shall 
comply with its rules in carrying on their military and naval 
operations. So long, and in so far, as belligerents do this, 
their warfare is legitimate ; if they do not, their warfare is 
illegitimate. Acts and omissions contrary to International 
Law can be committed by belligerent Governments them- 
selves, by commanders or members of the forces, or by 
individuals who do not belong to the forces. Belli- 
gerents bear a vicarious responsibility for internationally 
illegal acts of their soldiers, which turns into original responsi- 
bility if they refuse to repair the wrong done by punishiog 
the offenders and, if necessary, compensatmg the sufferers.^ 
Oases in which belligerent Governments themselves order 
or commit illegitimate acts, and also cases in which they 
refuse to punish their soldiers for illegitimate acts, constitute 
international delinquencies.^ 

§ 242. Legitimate warfare is, at any rate to a certaiu 
extent, secured through several means recognised by Intei;- 
national Law. These means fall into three classes. The 
first class comprises measures of self-help — reprisals; 
punishment of war crimes committed by enemy soldiers and 
other enemy subjects ; the taking of hostages. The second 

1 See above, vol. i. §§ 149-160, 
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® See above, vol. i. § 161. 
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class comprises — complaints lodged with the enemy ; 
complaints lodged with neutral States ; good offices, media- 
tion, and intervention on the part of neutral States, The 
third class comprises rights to compensation. Thus, accord- 
ing to Article 3 of Hague Convention IV., belligerents are 
responsible for all acts committed by members of their 
forces, and are liable to make compensation, if the case 
demands it, for any violation of the Hague Regulations. 


n 

COMPLAINTS, GOOD OPPICES AND MEDIATION, 
INTERVENTION 

Lanid Warfare, §§ 439-440 — ^Lawrence, § 209a. 

§ 243. Commanders of forces engaged in hostilities fre- Com- 
quently lodge complaints with each other regarding single 
acts of illegitimate warfare committed by members of their 'with the 
forces, such as abuses of the flag of truce, violations of the 
flag of truce, or of the Geneva Convention, and the like. 

The complaint is sent to the enemy under the protection 
of a flag of truce, and the interest which every commander 
takes in the legitimate behaviour of his troops should always 
make him attend to complaints and punish the offenders, 
provided that the complaints are found to be justified. 

Very often, however, it is impossible to verify the charges, 
and then charge and denial face each other without there 
being any way of solving the difficulty. It also often happens 
during war that the belligerent Governments lodge "with 
each other mutual complaints of illegitimate acts and 
omis si ons. Since diplomatic intercourse is broken off during 
war, such complaints are sent to the enemy, either under 
the protection of a flag of truce, or through a neutral State 
which lends its good offices. 

§ 244. If certain grave illegitimate acts or omissions of Corn- 
warfare occur, belligerents frequently lodge complaints 
■with neutral States, either asking their good offices, media- 'with 
tbn, or intervention to make the enemy comply with the 
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laws of war, or simply drawing their attention to the facts.^ 
During the World War all the belligerents lodged innumer- 
able complaints with the neutral Powers, accusing one 
another of countless violations of the laws of war and 
neutrality. 

Good § 246. Complaints lodged with neutral States may instigate 

^ces Qj. 23Q^ore of them to lend their good offices or mediation 

Media- to the belligerents for the purpose of settling the conflict 
arising from charges and denials of illegitimate acts or 
omissions of warfare ; and resort to reprisals may thus be 
prevented. Good offices and mediation so offered do not 
differ from those which settle a difference between States 
in time of peace ^ ; they are friendly acts in contradistinction 
to intervention, which is dictatorial interference for the 
purpose of making the belligerents comply with the laws of 
war. 

Interven- § 246. There can be no doubt that neutral States (whether 
^ complaint has been lodged with them or not) may, either 
singly, or jointly and collectively, exercise intervention 
whenever illegitimate acts or omissions of warfare are com- 
mitted (1) by belligerent Governments, or (2) by members 
of belligerent forces, if the Governments concerned do not 
punish the offenders and compensate the sufferers. It has 
already been stated^ that other States have a right to 
intervene, in case a State violates, in time of peace or war, 
those principles of the Law of Nations which are universally 
recognised. Such principles of International Law are en- 
dangered when a belligerent Government commits acts of 
illegitimate warfare or does not punish the offenders in 
case such acts are committed by members of its armed 
forces. But apart from this, the Hague Regulations make 
illegitimate acts of warfare on land now appear as by right 


^ Ttus, at the beginnjng of the 
Eranco-German War, Erance lodged 
a complaint with Great Britain, and 
asked her intervention on account of 
the intended creation of a volunteer 
fleet by Germany, which Erance con- 
sidered to be a violation of the 
Declaration of Paris (see above, § 84). 
Oonyersely, in January 1871, Ger- 
many, in a circular addressed to her 


diplomatic envoys abroad, to be 
municated to the neutral Govern- 
ments, complained of twenty-one 
cases in which the Erench forces had, 
deliberately and intentionally, it was 
alleged, fired on bearers of a flag 
truce. 

2 See above, §§ 7-11. 

» Above, vol.i.§ 135(4). 
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the affair of all signatory States to the Convention ; the 
neutral signatory States certainly have a right of inter- 
vention if acts of warfare are committed which are illegiti- 
mate according to the Hague Regulations. If any such 
intervention occurred, it would have nothing to do with 
the war in general, and would not make the intervening 
State a party to the war, hut would concern only the inter- 
national delinquency committed by the one belligerent 
through acts of illegitimate warfare. 

But although neutral States have without doubt a right 
to intervene, they have no duty to do so.^ WMle it may not 
be practicable at present to urge that an obligation of this 
nature should be made part of the law, the duty of formal 
and emphatic protest in cases of ascertained violations of 
the law of war by the belligerent may not improperly be 
regarded as a desirable innovation.^ In the absence of any 
such duty the frequency with which the neutrals exercise 
their undoubted right to protest against the violations of 
the law of war is a not negligible test of international 
morality at any given periodJ 

1 See Lord Grey, Years 

(1926), ii, p. 143, who suggests, as 
one of the lessons of the World War, 
tiiat the undertaking of obligations 
to observe rules of war should in the 
future be made dependent upon an 
undertaking on the part of neutrals 
to uphold them by force, if necessary, 
against a belligerent guilty of their 
raeach. And see for comment there- 
on Higgins in jB.F., 1927, pp. 144, 

146. See also Root in A,S. Pro- 
ceedings, 1915, pp. 9, 10. See also 
below, § 319. 

* In the course of the various wars 
which have taken place since the 
establishment of the League of 
Nations, appeals have been made and 
protests lodged with it on account of 
aBeged violations of rules of warfare. 

M to the war between Bolivia and 
^Paraguay see Off, J,, 1934, pp. 798, 

1580 ; as to the Italo- Abyssinian War 
of 1936-1936 see Off. J., 1936, April, 

May, and June ; as to the Spanish 
War of 1936-1939 see Resolution 


of the Council of May 29, 1937 : Off.J., 
1937, p. 334. In September 1938 the 
Assembly took note of the request of 
the Chinese Government for the 
dispatch of an international com- 
mittee to examine cases of bombing 
from the air of civilian populations in 
China. In May 1939 the Council 
adopted a resolution inviting the 
Governments of the States repre- 
sented on the Council and on the Far 
Eastern Committee having official 
representatives in China to obtain 
information on the matter and to 
furnish it to the Council, See Off, J., 
1939, p. 277. 

® In a Declaration, made in Panama 
on October 3, 1939, on the Main- 
tenance of International Activities in 
accordance with Christian Morality, 
the twenty-one American !l^publics 
undertook ‘to protest against any 
warlike act which does not conform 
International Law and to dicta^ of 
justice ’ : iTiternaikmdl Com^iation, 
January 1949, No. 366, p. 26. 
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REPRISALS 


Vattel, iii. § 142— HaU, § 135— Westlake, ii. pp. 123-126, and Papers, pp. 
269-264— Taylor, §§ 487, 607— Wharton, iii. § 3486— Hershey, No. 337— 
Moore, vii. § 1114 — ^Bluntsohli, §§ 667, 580, 664, 686 — LuederinfloZ(zen(ioi^, 
iv.p. 392— Pradier-Eod6re,Tiii.Nos. 3214-3221— Paiichille,§§ 1018-1026(3) 
— Despagnet, No. 543— Rivier, ii. pp. 298-299— Calvo, iv. §§2041- 
2043— Martens, ii. § 121— Merignhao, iii“. pp. 349-358— Hyde, ii. § 667— 
Suarez, §§ 369-370— M&ignhao-IAmonon, i. pp. 228-251- Lawreoce, 

§ 209a— K.nnz, pp. 30-34r— Holland, Far, Nos. 110, 119-120, and Lectwa, 
pp. 378-380— Baty, pp. 459-466— Bordwell, p. 306— Spaight, Land, pp. 462- 

466 Spaight, Air, pp. 39-47, 332-340 — Land Warfare, §§ 462-460— 

Lammasoh, Das VolkerreeM nach dem Kriege (1917), pp. 17-20 — le Enr, 
Des reprisaiUes en temps de guerre (1919)— Lafaxgue, Lee reprisaittes ex 
temps de guerre 1919— Verdxoss, Die vSlherrechtswidrige Kriegshandlung uni 
der Sirafanspruch der Staalen, (1920), pp. 66-72— HaUeok in A.J., vi. (1912) 
pp. 107-118— Wilkinson in the Law Magazine and Review, si. (1914-1916) 
pp. 289-298— Woolsey in the Proceedings of the American Society of Inier- 
miional Law, ix. (1916) pp. 62-67— Renault in 42 Olunet (1916), pp. 313- 
344— M&ignhao in R.&., xriv. (1917) pp. 9-26— Spiropulos in ZJ., xsis. 
(1921) pp. 189-206— Higgins in S.7., 1927, pp. 129-146— Strupp in Z.F, 
svi. (1932) pp. 672-582, and in R.GD.A., 5 (1936), pp. 3-19. 

Reprisals § 247. Whereas reprisals in time of peace are injurious 
between committed for the purpose of compelling a State to 

^«ntsin consent to a satisfactory settlement of a difference created 
international delinquency, ^ reprisals in time of 
Repeals war occur when one belligerent retaliates upon another, by 
means of otherwise illegitimate acts of warfare, ^ in order to 
compel him and his subjects and members of his forces to 
abandon illegitimate acts of warfare and to comply in future 
with the rules of legitimate warfare.® Reprisals between 
belligerents ^ cannot be dispensed with, for the effect of 
their use and of the fear of their being used cannot be denied. 


1 See aboTe, §§ 33, 42. 

® The confiscation on August 25, 
1916, of the Palais de Venice in Rome, 
the seat of the Austrian Legation 
at the Holy See, and the property of 
Austria-Hungary, as a measure of 
reprisals agS'hist the hombardment 
of Venice by Austrian aircraft (see 
aboTe, vol. i. § 390 (n.)» aiid Scelle 
in xsiv, (1917) pp. 244-265), 

would not seem to be in accordance 
with the definition of reprisals given 


in the text, which presupposes the 
resort to such acts as would them- 
selves otherwise be violations of the 
laws of war. 

* On the loose use of the tern 
‘ reprisals ’ during the World War see 
Spaight, Air, pp. 40-47. 

* The question how far repn^ls 
are justified which, although diredfeed 
against the enemy, hit neutrals, 
discussed below, §§ 319, 319a, 360. 
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Every belligerent, and every member of his forces, knows 
for certain that reprisals are to be expected in case they 
violate the rules of legitimate warfare. But while reprisals 
are frequently an adequate means for making the enemy 
comply with these rules, they frequently miss their purpose, 
and call forth counter-reprisals on the part of the enemy. 

They have often been used as a convenient cloak for viola- 
tions of International Law.^ 

§ 248. Whereas reprisals in time of peace are admissible Reprisals 
for international delinquencies only, reprisals between 
belligerents are admissible ^ for any and every act of iUe- every 
gitimate warfare,^ whether it constitutes an international 
delinquency or not. Thus, the Germans during the Branco- of War- 
German War frequently, by way of reprisal, bombarded and 
fired undefended open villages where their soldiers had been 
treacherously killed by enemy individuals in ambush who 
did not belong to the armed forces. Again, Lord Eoberts, 
during the South African War, ordered,^ by way of reprisal, 
the destruction of houses and farms in the vicinity of a place 

1 Recourse to reprisals constituted 27, 1939, was stated to be a reprisal 
a prominent feature of the World War. against the German methods of mine- 
To mention only a few instances, the laying and submarine warfare was 
German army in Belgium committed issued on November 27. See below, 
appalling atrocities in the name of p. 655. 

reprisals. The French bombarded ® It is for the injured belligerent 
from the air the undefended German to consider whether he will at once 
towns of Stuttgart, Karlsruhe, amd resort to reprisals, or, before doing 
Treves by way of reprisals because so, will lodge complaints with the . 

^the Germans had so bombarded enemy or with neutral States. In ^ 
English and French undefended places, practice, however, a belligerent will 
(See, however, Spaight, Air, p. 7 (n.).) rarely resort at once to reprisals, if 
Because Great Britain refused to carry the violation of the rules of legitimate 
out all the rules of the unratified De- warfare is not very grave, and the 
claration of London, Germany declared safety of his troops does not require 
all the waters around the British prompt and drastic measures. 

Isles a war area, and ordered her ® Mor to the Geneva Convention 
submarines to torpedo all British of 1929, it was generally agreed 
merchantmen without warning ; in that prisoners of war may be made 
this way the Imsitania was sunk, the objects of reprisals for acts of 
and over 1100 innocent civilians illegitimate warfare committed by 
were drowned. On the Lusitania the enemy: see Beinhauer, Die 
case see above, § 194a (n.). To meet Kriegsgefangerischaft (1908), p. 74 ; 
these reprisals, Great Britain resorted Spaight, Land, pp. 89, 465 ; Lutte- 
to counter-reprisals, and prohibited roth, Der Oeisd im Rechisleben (1922), 
sSi imports to, and exports from, pp. 243-272. This is no longm: the 
Gmmany ; see below, § 319a. The law. See above, § 126. 
course of events in the war which * See Section 4 of the Proclamation 
l^e out with Germany in September of June 19, 1900 (Martens, 

1939 was not dissimilar. The British 2nd ser., xxxii. p. 147), and Beak, 

Order in Council issued on November The Aftermaih of If or (1906), p. 11. 
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where damage was done to the lines of communication. Or, 
again, the appalling atrocities committed in 1914 during the 
World War by the German soldiery in Belgium, Germany 
in so far as she did not deny them altogether, declared to 
have been necessary as measures of reprisal.^ 

Danger of § 249. The right to exercise reprisals carries with it great 

of arbitrariness, for often the alleged facts which 
Reprisals, make belligerents resort to them are not suf&ciently verified ; 
sometimes the rules of war which they consider the enemy 
to have violated are not generally recognised ; often the 
act of reprisal performed is excessive compared with the 
precedent act of illegitimate warfare.® An extreme instance 
of such excessive action was the threat of Paraguay, during 


1 See tlie White Book published 
in 1915 by the German Foreign 
Office, Die vdlJcerrechtswidrige Fuh- 
rung dee bdgischen Volkakrieges, and 
the Belgian Grey Book, Rijgome au 
livre blanc allemand du 10 mai 1916 
(1916). 

2 See below, § 250. 

® The following instances of re- 
prisals may be mentioned : ^ 

(1) During the Franco - German 
War the French had captured forty 
German merchantmen, and made 
their captains and crews prisoners 
of war. Count Bismarck, who con- 
sidered it against International Law 
to detain these men as prisoners, 
demanded their liberation, and when 
the French refused this, ordered 

/forty French private individuals of 
* local importance to be arrested by 
way of reprisal (not as hostages, see 
below, § 258), and sent as prisoners 
of war to Bremen, where they were 
kept until the end of the war. Count 
Bismarck was decidedly wrong (see 
above, § 201, and, to the contrary, 
Lueder in Hdtzeudofjf, iv. p. 479, 
n. 6, and, as regards the present law, 
above, §§ 85, 201), since France had, 
as the law then stood, in no way 
committed an illegal act by detaining 
the German crews as prisoners of war. 

(2) During the World War, when 
in 1915 the German Government 
ordered her submarines to torpedo 
Britififfi merchantmen at sight with- 
out warning, the British Admiralty 
deeteed that they would not in 
future regard the captured crews of 


German submarines as ‘ honourable * 
prisoners of war, but would keep 
them separate from other German 
prisoners. Accordingly, thirty-niae ^ 
captured officers and men were 
segregated by way of remjaal in 
naval detention barracks, ’^rmany 
promptly resorted to counter -re- 
prisals, and placed the same number 
of British officers in solitary confine- 
ment. Great Britain soon afterward 
abandoned the policy of difierentaal 
treatment (see Gamer, ii. § 856). 

(3) In September 1914, during ^ 
World War, the German armies in 
Belgium burned the university ol 
Louvain, including its world-fained 
library, and other buildings in other 
towns, by way of reprisals, alleging 
that Belgian civilians had fixed upon 
the German troops. The Bel^bn 
Government denied these chafes, 
and maintained that German soldl^ 
in Louvain had shot one another ; ihe 
civilised world was horrified at these 
reprisals (see Gamer, i. §§ 282-284, and 
the Belgian and German official pul^- 
cations mentioned above, § 248 (n,)). 

See also Le Fur, op. cit., passim ; 
the case of Joseph Buddy and 
Captain Asgill in 1782 in mxtsm, 
Pauses cMbres, iii. pp. 311-321, 
FhiHimore, iii. § 105 ; and the ease 
of the Irishmen naturalised in the 
United States, captured by the 
British on American vessels, aajd 
sent to England in 1813 for trial fs*' 
treason, in Wharton, iii. 
these two cases are given in the W 
edition of this work- * 
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the war with Bolivia, to consider herself relieved of the duty 
to observe the rules of war as against Bolivia on account 
of the alleged violation of International Law by the latter.^ 

This threat was subsequently abandoned. 

§ 250. The Hague Regulations did not mention reprisals Propc^ 
at all, because the Brussels Conference of 1874, which 
accepted the unratified Brussels Declaration, had struck l^^prisals. 
out several sections of the Russian draft code regarding 
reprisals. These original sections ^ (69-71) stipulated — 

(1) that reprisals should be admitted only in extreme cases 
of absolutely certain violations of the rules of legitimate war- 
fare ; (2) that the acts performed by way of reprisal should 
not be excessive, but in proportion to the violation ; (3) that 
reprisals should be ordered by commanders-in-chief only. 

In face of the arbitrariness with which, according to the 
present state of International Law, resort can be had to 
reprisals, it cannot be denied that an agreement ® upon 
some precise rules regarding them is an imperative necessity. 

The events of the World War illustrate the present condition 
of affairs. The atrocities committed by the German army 
in Belgium and France, if avowed at all, were always declared ‘ 
by the German Government to be justified as measures of 
reprisal. There is no doubt that Article 50 of the Hague 
Regulations, enacting that no general penalty, pecuniary 
or otherwise, may be inflicted on the population on account 
of the acts of individuals for which it cannot be regarded 
as collectively responsible, does not prevent the burning, 
by way of reprisals, of villages or even towns, for a treacherous 
attack committed there on enemy soldiers by unknown 
individuals, and, this being so, a brutal belligerent has his 
opportunity.^ It should, therefore, be expressly enacted 


1 See Off. J., 1934, p. 803. 

* See Martens, N.lt.G.y 2nd ser., 
iv. pp. 14, 139, 207. See also Articles 
85 and 86 of the Manual of the Laws of 
War, adopted by the Institute of Inter- 
national Law {Anrmairef v. p. 174). 

* During the World War some 
agreem^its were made between belli- 
gere^ <m the subject of reprisals ; 
for imtanoe, the agreement between 
Great Britain and Germany of July 2, 

VOL. H. 2 F 


1917, which provided that reprisals 
upon prisoners of war should not take 
place until the expiry of four weeks 
after a demand for redress ; see 
Kirchenheim in Strupp, Wort., i. 
p. 748. A similar agreement was 
made between France and Germany 
on April 26, 1918. 

* &e above, § 170 ; Lawrence, 
§ 180 (with note by Winfield) ; Hol- 
land, War, § 110 ; and Hyde, ii. § 692. 



450 MEANS OF SEGUEING LEGITIMATE WAEFAEE [§ 260 

that reprisals, like ordinary penalties, may not be inflicted 
on the whole population for acts of individuals for which it 
cannot be regarded as collectively responsible.^ the Con- 
vention of 1929 concerning the Treatment of Prisoners of 
War, in prohibiting altogether the use of reprisals against 
prisoners of war,^ showed, in another sphere, the feasibility 
of conventional regulation of this matter. The potentialities 
of aerial warfare and the extreme vulnerability of non- 
combatants to its attacks tend to emphasise the urgency of 
agreements of this nature. In the absence of such agree- 
ments there remains the danger, clearly revealed during 
the World War, that reprisals instead of being a means of 
securing legitimate warfare may become an effective instru- 
ment of its wholesale and cynical violation in matters con- 
stituting the very basis of the law of war. I 


IV 

PUNISHMENT OF WAR CHIMES 

HaU, § 136— Bluntsohli, §§ 627-643a— Spaight, Larid, p. 462— Holland, For, 
Nos. 117-118— Hershey, p. 411, n. 4— Ariga, §§ 96-99— TakahasM, pp. 
166-184— Land Warfare, §§ 441-461— Kenault, De Vapplication du drok 
pdnal avan faita de guerre (1915) — Dumas, Lea aarxtiona pdmlea dea armu 
aMemanda (1916)— Gamer, ii. §§ 681-688— Lawrence, § 209a— Hyde, ii. 
§§ 919-920— Kunz, pp. 35-37— Verdross, Die volkerrecUawidrige Kriegt’ 
"handlung und der Strafana^uch der Staaten (1920), and in Strupp, Fori., 
i, pp. 776-777 — Travers, La droit pinal intematioual (1920), §§22(iii), 
62 (ii)— Toynbee, Survey, 1920-1923 (1926), pp. 96-99, and Survey, im 
(1926), pp. 400-403 — ^MuUins, The Leipzig Trials (1921) — ^Landa in B.I^ 
X. (1878) pp. 182-184 — ^Pic in E.O., xxiii. (1916) pp. 243-268 — Oppen- 
beim in the Law Quarterly Review, xxxiii. (1917) pp. 266-286 — ^M4rignliac 
- in E.G., xxiv. (1917) pp. 28-66— Eenault in R.O., xxv. (1918) pp. 6-29— 
Bartlett in Law Quarterly Review, xxxv. (1919) pp. 177-192— Gamer in 
A.J., xiv. (1920) pp. 70-94— Colby in Michigan Law Review (1926), if. 
482-611 and 606-634. 


^ On the effect of reprisals upon Italian War Eegulations of 1938 
neutrals in maritime warfare see vide that reprisals must not be rescff^ 
below, § 319 and p. 642, notes 1 and 2. to in cases in which there is a 

rule of International Law prohitet^ 
* See above, § 126. Thus the reprisals (Article 8). 
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§ 251. In contradistinction to hostile acts of soldiers by (^ncep. 
which the latter do not lose their privilege of being treated 
as lawful members of armed forces, war crimes are such Crimes, 
hostile or other acts of soldiers or other individuals as may 
be punished by the enemy on capture of the offenders.^ It 
must, however, be emphasised that the term ‘ war crime ’ 
is used, not in the moral sense of the term ' crime,’ but only 
in a technical legal sense, on account of the fact that perpe- 
trators of these acts may be punished by the enemy. For, 
although among the acts called war crimes are many which 
are crimes in the moral sense of the term (such, for instance, 
as the abuse of the flag of truce or assassination of enemy 
soldiers), there are others which may be highly praiseworthy 
and patriotic (such as taking part in a levy en masse on 
territory occupied by the enemy). But because every 
belligerent may, and actually must, in the interest of his 
own safety, punish these acts, they are termed war crimes, 
whatever may be the motive, the purpose, and the moral 
character of the act.^ 

§ 252. In spite of the uniform designation of these acts Different 
as war crimes, four different kinds of war crimes must be 
distinguished on account of the essentially different char- Crimes, 
acter of the acts : namely, (1) violations of recognised rules / 
regarding warfare committed by members of the armed / 
forces, (2) all hostilities in arms committed by individuals 
who are not members of the enemy armed forces, (3) espion-J 
age and war treason, (4) aU marauding acts. 
v/The following are examples of the more important viola- 
tions of rules of warfare : 

'^{1) Making use of poisoned, or otherwise forbidden, arms 


^ This definition makes it clear 
Uiat a belligerent may punish cap- 
tured enemy soldiers who before 
capture committed violations of the 
rules of warfare which constituted — 
see below, § 263 — ^war crimes. Strupp 
in ZJ., XXV. (1916) p. 369, answers 
the question in the negative. See 
above, vol. i. § 446. On the question 
whether local territorial courts have 
by International Law jurisdiction to 
try ^lemy or ex-enemy persons for 
crimes,’ see Einch in 


xiv. (1920) pp. 218-223, and repOTts 
of prosecutions before French courts 
since the World War, e.g, the con- 
viction and subsequent pardon of 
General von Nathusius ; London 
Times newspaper, November 22 and 
27, 1924, and Toynbee, Svarveg, 1924, 
pp. 401-403. 

2 See above, § 67. Particular 
objection is taken to the term ‘ war 
treason ’ as used below, § 255 ; but 
this term is generally recognised. 
See Spaight, pp. 334-336. 
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and ammunition, including asphyxiating, poisonous, and 
similar gases. 

(2) Killing or wounding soldiers disabled by sickness or 
wounds, or who have laid down arms and surrendered. 

(3) Assassination, and hiring of assassins. 

n/ (4) Treacherous request for quarter, or treacherous feign- 
ing of sickness and wounds. 

v/' (5) Ill-treatment of prisoners of war, or of the wounded 
and sick. Appropriation of such of their money and valu- 
ables as are not public property. 

(6) Killing or attackmg harmless private enemy indi- 
viduals. Unjustified appropriation and destruction of their 
private property, and especially pillaging. Compelling the 
population of occupied territory to furnish information 
about the army of the other belligerent, or about his means 
of defence. 

(7) Disgraceful treatment of dead bodies on battlefields. 
Appropriation of such money and other valuables found 
upon dead bodies as are not public property or arms, am- 
munition, and the like. 


^ (8) Appropriation and destruction of property belonging 
to museums, hospitals, churches, schools, and the like. 

(9) Assault, siege, and bombardment of undefended open 
towns and other habitations. Unjustified bombardment of 
undefended places by naval forces. Aerial bombardment 
for the sake of terrorising or attacking the civilian population. 

^ (10) Unnecessary bombardment of historical monuments, 
and of such hospitals and buildings devoted to religion, art, 
science, and charity as are indicated by particular signs 
notified to the besiegers bombarding a defended town. 

y(ll) Violations of the Geneva Conventions. 


(12) Attack on, or sinking of, enemy vessels which have 
hauled down their flags as a sign of surrender. Attack on 
enemy merchantmen without previous request to submit 
to visit. 


>^13) Attack or seizure of hospital ships, and all other 
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violations of the Hague Convention for the Adaptation 
to Maritime Warfare of the Principles of the Geneva 
Convention. 

^( 14 ) Unjustified destruction of enemy prizes.^ 

^15) Use of enemy uniforms and the like during battle ; 
use of the enemy flag during attack by a belligerent vessel. 

w^(16) Attack on enemy individuals furnished with pass- 
ports or safe-conducts ; violation of safeguards. 

'/(17) Attack on bearers of flags of truce. 

*>^(18) Abuse of the protection granted to flags of truce. 

^(19) Violation of cartels, capitulations, and armistices. 
y(20) Breach of parole.^ 

§ 253. The fact that a rule of warfare has been violated Tlie Plea 
ia pursuance of an order of the belligerent Government or g^perior 
of an individual belligerent commander does not deprive Orders, 
the act in question of its character as a war crime ; neither 
does it, in principle, confer upon the perpetrator immunity 
from punishment by the injured belligerent. A different 


1 Unjustified destruction of neutral 
prizes (see below, § 431) is not a war 
crime, but is nevertheless an inter- 
national delinquency, if ordered by 
the belligerent Government. 

* By Article 228 of the Treaty of 
Peace with Germany ‘ the German 
Government recognises the right of 
the Allied and Associated Powers 
to bring before miUitary tribunals 
persons accused of having committed 
acts in violation of the laws and 
customs of war. Such persons shall, 
if found guilty, be sentenced to 
punishments laid down by law ’ ; and 
y see also Articles 229, 230. See also 
Treaty of Peace with Austria, Article 
173 ; with Bulgaria, Article 118 ; 
with Hungary, Article 157. Before 
these treaties were drawn up the 
Peace Conference at Paris appointed 
a commission, consisting of repre- 
sentatives of ten Allied and Associated 
Powers, to consider the responsi- 
bility of the authors of the war, the 
facts as to breaches of the laws and 
customs of war by the Central 
Powers, the degree of responsibility 


for them attaching to particular 
individuals, and the constitution and 
procedure of a tribunal to try them. 
The commission presented a majority 
and two minority reports, and these 
important documents have been pub- 
lished by the Carnegie Endowment 
for International Peace (Division of 
International Law, Pamphlet No. 32) ; 
also printed in A.J., xiv. (1920) pp. 
95-154. See also M6rignhac in B:l., 
3rd ser., i. (1920) pp. 34-70. The 
provisions of the Peace Treaties for 
the surrender to the Allied Powers of 
persons accused by them of war 
crimes with a view to their trial 
proved abortive. The sequel was the 
trial of a few accused persona before 
the German Imperial Supreme Court 
at Leipzig in 1921 : see Mullins, op. 
cit. ; Mettgenberg in Strupp, WorU^ 
iii. pp. 44-47 ; Gamer, Devdopmenia, 
pp. 455-463; Michelson, Das Urteil 
im Leipziger U-hoois Prozess ein 
Fehlspruch ? (1922) ; British Parlia- 
mentary Paper, Cmd. 1450 ; A.J,, 
xvi. (1922) pp. 628-640 and 674-723 ; 
Annual Digest^ 1923-1924, cases re- 
ferred to above in § 253, n. 1. 
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view has occasionally been adopted in military manuals ^ 
and by writers,® but it is difficult to regard it as expressing 
a sound legal principle. Undoubtedly, a Court confronted 
with the plea of superior orders adduced in justification of 
a war crime is bound to take into consideration the fact 
that obedience to military orders, not obviously unlawful 
is the duty of every member of the armed forces and that 
the latter cannot, in conditions of war discipline, be expected 
; to weigh scrupulously the legal merits of the order received ; 
(that rules of warfare are often controversial ; and that an 
iact otherwise amounting to a war crime may have been 
j executed in obedience to orders conceived as a measure of 
reprisals.® Such circumstances are probably in themselves 
sufficient to divest the act of the stigma of a war crime. 
Also, the political authorities of the belligerent will frequently 
incline to take into consideration the danger of reprisal 
against their own nationals which are likely to follow as a 
measure of retahation for punishing a war crime durarOe 
bello. However, subject to these qualifications, the question 
is governed by the major principle that members of the 
armed forces are bound to obey lawful orders only and that 
they cannot therefore escape liability if, in obedience to a 
command, they commit acts which both violate unchallenged 
rules of warfare and outrage the general sentiment of 


1 See, § 443 of the British 
Manual of the Laws and Usages of 
War on Land ; § 366 of the United 
States EttZes of Warfare, It will he 
noted that the British Military 
Manual enjoins obedience to lawful 
commands only. See Chapter III. 
Sections 10 and 11 of the Marmal, 
See also, to the same ejBEect, Stephen, 
Histony of the Criminal Law of Eng- 
land, i. (1883) pp. 205, 206, and Dicey, 
The Law of the Constitution, 9th ed. by 
Wade ( 1939), pp. 302-306. Neithercan 
the rule in the United States manual be 
squared wtth the corresponding rule in 
America^ constitutional and criminal 
law. B^ing the World War ^French 
courts consistently disregarded the 
plea of superior orders advanced by 
German prisoners of war. 

^ See, e,g,, § 263 of the previous 
editions of this volume ; Dumas, 


Les sarwtioTis finales des crimes cdle- 
mands (1916), pp. 29-34; Renault 
in 42 Olunet (1916), pp. 341-342. 
However, the great majority of writers 
is in favour of the view advanced in 
the text. See, for instance, Bellot in 
Grotius Society, ii. (1917) pp. 31-66; 
M4rignhac in R.G., xxii. (1917) pp. 61- 
63 ; PoUock in Law Quarterly Bedew, 
XXXV. <1919), pp. 196-198 ; Rinoh in 
A,J ., XV. (1921) pp. 440-446 ; Spaight, 
Air, p. 47 ; Pearce Higgins in Law 
Quarterly Review, xxxviii. (1922), pp. 
104-105 ; Poljakan, La responsMUi 
pour les crimes et delits de guerre 
pp. 147-165 ; Hunz, p. 37. See abo 
Gamer, ii. § 588 and the literature 
cited in A,J,, xvii. (1923) p. 115. 

® See, e,g.. The Dover Castle, decided 
in 1921 by the German Supreme Court: 
Annual Digest, 1923-1924, Case Kb, 
231 ; [1921] Cmd. 1422, p. 42. 
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humanity.^ To Kmit liability to tbe person responsible for 
the order may frequently amount, in practice, to concen- 
trating responsibility on the head of the State whose account- 
ability, from the point of view of both international and 
constitutional law, is controversial.^ 

§ 254 . Since International Law is a law between States Hostili- 
only and exclusively, no rules of International Lsfcw' can 
exist to prohibit private individuals from taking up arms, 
and committing hostihties against the enemy. But private viduals. 
individuals committing such acts do not enjoy the privileges 
of members of armed forces, and the enemy has, according 
to a customary rule of International Law, the right to con- 
sider, and punish, such individuals as war criminals. Hos- 
tilities in arms committed by private individuals are war 
crimes, not because they really are violations of recognised 
rules regarding warfare, but because the enemy has the 
right to consider and punish them as acts of illegitimate 
warfare. The conflict between praiseworthy patriotism on 
the part of such individuals and the safety of the enemy 


^ The German Supreme Court held 
in The Llandovery Castle (Annual 
Digest, 1923-1924, Case No. 235; 
[1921] Cmd. p. 45), a case decided in 
the course of the so-caUed Leipzig 
Trials, that the defence of superior 
orders would afEord no justification 
where the act was manifestly and 
indisputably contrary to International 
Laws as, for instance, in the case of 
killing of unarmed enemies or of 
shipwrecked persons who have taken 
refuge in lifeboats. Article 3 of the 
abortive Treaty of Washington, 1922, 
relating to submarine warfare, made 
a violator punishable as if for acts 
of piracy, whether or not such person 
is under orders of a governmental 
superior. As to the proposals for an 
International Criminal Court see 
below, p. 459, n. 1. 

® Article 227 of the Treaty of Peace 
with Germany arraigned the German 
Emperor, not as being responsible for 
the war crimes committed by order by 
members of the German forces, but 
‘ for a supreme offence against inter- 
national morality and the sanctity of 
treaties.’ However, the Dutch Govern- 


ment refused to compel him to leave 
Holland, and the trial was not pro- 
ceeded with. See Gamer, ii. §§ 689- 
591 ; Report of LapradeUe and 
Lamaud submitted to the Peace 
Conference, printed in 46 Glunet 
(1919), pp. 131-159; Jellinek in 
DevUche Juriaten Zeitung (1919), pp. 
42 ff., translated in 46 Glunet (1919), 
pp. 162-172 ; Simons, in 46 Glunet 
(1919), pp. 953-962 ; M6rignhao in 
R.I.y 3rd ser., i. (1920) pp. 35-70 ; 
Bellot, The Detention of Napoleon 
Buonaparte in Law Qua/rterly Review, 
xxxix. (1923) pp. 170-192 ; Kannen, 
Ist Wilhelm II, strafbar? Die inter- 
nationals VerantwortlichJceit der Stoats- 
oberhdupter in Kriegsfallen (1923) ; 
Mettgenberg in Strupp, Wort,, iii. 
pp. 42-44 ; Travers, Le Droit pinal 
international (1920), § 2145 (iii). Dur- 
ing the detention of Napoleon Buona- 
parte at St. Helena the JBritish law 
officers were asked a haMthetical 
question, whether the elSEmperor 
could be convicted of manslaughter if 
he were to shoot a man negligently 
while at pistol practice : see Eorsyth, 
Hortensius the Advocate (1879), p. 
53 (n.). 
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troops does not allow of any solution. It would be unreason- 
able for International Law to impose upon a belligerent 
a duty to forbid the taking up of arms by his private 
subjects, because such action may occasionally be of the 
greatest value to him, especially for the purpose of freeing 
a country from the enemy who has militarily occupied 
it. Nevertheless, the safety of his troops compels the 
enemy to consider and punish such hostilities as acts of 
illegitimate warfare, and International Law gives biTY) a 
right to do so. 

It is usual to make a distinction between hostilities in 
arms by private individuals against an invading or retiring 
enemy, and hostilities in arms committed by the inhabit- 
ants against an enemy in occupation of territory. In the 
latter case one speaks of war rebellion, whether inhabitants 
take up arms singly or rise in a so-called levy en masse. 
Articles 1 and 2 of the Hague Hegulations make the greatest 
possible concessions regarding hostilities committed by 
irregulars.^ Beyond the limits of these concessions belli- 
gerents will never be able to go without the greatest danger 
to their troops. 

It must be particularly noted that a merchantman of a 
belligerent, which attacks enemy vessels without previously 
having been attacked by them, may be considered and 
treated as a pirate, ^ and that the captain, officers, and 
members of the crew may, therefore, be punished as war 
criminals to the same extent as private individuals who 
commit hostilities in land warfare.^ 

Espionage § 255. Espionage and war treason, as has been explained 
Xrea^n!^ above,^ bear a twofold character. International Law gives 
a right to belligerents to use them. On the other hand, it 
^ gives a right to belligerents to consider them, when com- 
mitted by enemy soldiers or enemy private individuals within 
their lines,® as acts of illegitimate warfare, and consequently 

^ See above, §§ 80-81. ^ See above, § 169. 

® See above, §§ 86, 181, where ® Espionage outside their lines — 
reference is made to adverse criticism a notable feature of the World War 
of this statement. — ^is punishable according to the 

® As regards the execution of Municipal Law of the State in which 
Captain Eryatt see above, § 181. it takes place. 
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punishable as war crimes. Espionage has already been 
treated above.^ 

War treason consists of aU such acts (except hostilities 
in arms on the part of the civihan population, spreading of 
seditious propaganda by aircraft,^ and espionage) com- 
mitted within the lines of a belligerent as are harmful to 
liiTn and are intended to favour the enemy. War treason 
may be committed, not only in occupied enemy country, 
or in the zone of military operations, but anywhere within 
the lines of a belligerent.® 

The following are the chief cases of war treason that may 
occur : 


v'(l) Information of any kind given to the enemy. 
y(2) Voluntary supply of money, provisions, ammunition, 
horses, clothing, and the like, to the enemy. 

✓ (3) Any voluntary assistance to military operations of 
the enemy, be it by serving as guide in the country, by 
opening the door of a defended habitation, by repairing a 
destroyed bridge, or otherwise. 

V (4) Attempting to induce soldiers to desert, to surrender, 
to serve as spies, and the like ; negotiating desertion, sur- 
render, and espionage offered by soldiers. 

w(5) Attempting to bribe soldiers or officials in the interest 
of the enemy, and negotiating such bribe. 

^(6) Liberation of enemy prisoners of war.^ 

(7) Conspiracy against the armed forces, or against indi- 
vidual officers and members of them. 


/- (8) Wrecking of military trains, destruction of the hnes 
of communication or of telegraphs or telephones in the 
interest of the enemy, and destruction of any war material 


for the same purpose. 

1 See above, §§ 169-161. 

® See above, § 162a. 

^ See Oppenbeim. in the Law 
Quarterly Review, xxxiii. (1917) p. 
266, and see above, § 261 (n.), with 
r^ard to the objection rais^ against 
this term. 

* Dnring the World War, Ger- 
many es:ecuted Miss Cavell, who was 
nnrsing in Brussels, on a charge of 


having assisted Allied soldiers to 
escape. Even if, at the secret trial, 
the charge was proved, so that the 
sentence might perhaps have been 
justified according to the letter of the 
law, the execution was an outrage, 
especially as the victim was a person 
who had with equal devotion nursed 
German, as well as Erench and English 
wounded. See Gamer, ii. §§ 382-386. 
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(9) Intentional false guidance of troops by a hired guide 
or by one who offered his services voluntarily. 

(10) Eendering courier, or similar, services to the enemy. 
Enemy soldiers — ^in contradistinction to private enemy 

individuals — may only be punished for war treason when 
they have committed the act of treason during their stay 
within a belligerent’s lines under disguise. If, for instance, 
two soldiers in uniform are sent to the rear of the enemy to 
destroy a bridge, they may not, when caught, be punished 
for war treason, because their act was one of legitimate 
warfare. But if they exchange their uniforms for plain 
clothes, and thereby appear to be members of the peaceful 
private population, they may be punished for war treason.^ 
There are many acts of the inhabitants of occupied enemy 
country which a belligerent may forbid and punish, in the 
interests of order and the safety of his army, although they 
do not fall under the category of war treason, and are not 
therefore punishable as war crimes. To this class belong 
all acts which violate the orders legitimately given by an 
occupant of enemy territory.^ 

§ 256, Marauders are individuals roving, either singly 
or collectively in bands, over battlefields, or following 
advancing or retreating forces, m quest of booty. They 
have nothing to do with warfare m the strict sense of the 
term ; but they are an unavoidable accessory to warfare, 
and frequently consist of soldiers who have left their corps. 
Their acts are considered to be acts of illegitimate warfare, 
and they are punished in the interest of the safety of either 
belligerent. 


^ A remarkable case of this kind 
ocotirred in 1904, during the Eusso- 
Japanese War. Two Japanese dis- 
guised in Chinese clothes were caught 
in an attempt to destroy, with the 
aid of dynamite, a railway bridge in 
Manchuria, in the rear of the Eussian 
forces. Brought before a court- 
martial, they confessed themselves 
to be Shozo Jakoga, forty-three 
years of age, a major on the Japanese 
General Staff, and Teisuki Oki, thirty- 
one years of age, a captain on the 
Japanese General Staff, They were 
convicted, and condemned to be 


hanged, but the mode of punishment 
was changed, and they were shot. 
All the newspapers which mentioned 
this case reported it as a ease of 
espionage ; but it was in fact one 
of war treason. Although the two 
officers were in disguise, their con- 
viction for espionage was impossible 
according to Article 29 of the Btague 
Eegulations ; provided, of course, 
that they were court-martialled for 
no other act than the attempt to 
destroy a bridge. 

2 See Land Warfare, § 446. 
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§ 257. All war crimes may be punished ^ with death, but Mode of 
belligerents may, of course, inflict a more lenient punish- 
ment, or commute a sentence of death into a more lenient War 
penalty. If this be done and imprisonment take the place ^ 
of capital punishment, the question arises whether persons 
so imprisoned must be released at the end of the war, 
although their term of imprisonment has not yet expired. 

Some ^ answer this question in the af&rmative, maintaining 
that it could never be lawful to inflict a penalty extending 
beyond the duration of the war. But it is believed that the 
question has to be answered in the negative. If a belligerent 
has a right to pronounce a sentence of capital punishment, 
it is obvious that he may select a more lenient penalty and 
carry it out even beyond the duration of the war. It would 
in no wise be in the interest of humanity to deny this right, 
for otherwise belligerents would be tempted always to pro- 
nounce and carry out a sentence of capital punishment in the 
interest of self-preservation. 


V 

TAKING OF HOSTAGES 

Grotius, iii. c. 4, § 14, and c. 11, § 18 — ^HaU, §§ 136, 166 — ^Taylor, § 626 — 
Blnntsohli, § 600 — Lueder in Holtzendorff, iv. pp. 475-477 — Klaber, §§ 156, 
247 — G. F. Martens, ii. §277 — ^Ulknann, §183 — ^Fauchille, §§1146(1), 
1305 (61) — ^Pradier-Fod4r6, vii. Nos. 2843-2848 — Bivier, ii. p. 302 — Calvo, 
iv. §§ 2158-2160 — ^Fiore, iii. Nos. 1363-1364 — ^Martens, ii. § 119 — Hyde, ii. 
§ 700— Kohler, § 80— RoHn, §§ 483-486— Liszt, §§ 69 (2) and 61, ii. (2)— 
Longuet, § 84 — Bordwell, p. 305 — Spai^t, LaTid, pp. 466-470 — Breton, Les 
7u>n-helligiranU : hwrs devoirs, leurs droits, et la question des otages (1904) 
— Gamer, i. §§ 196-201 — Kriegshrauch, pp. 49, 50 — Land Warfare, §§ 461- 
464 — ^Lutteroth, Der Geisd im Eechtslehen (1922), pp, 169-293. 


^ Upon the proposal to create an 
International Criminal Court see 
Woolsey in A.S. Proceedings, 1916, 
pp. 67-69 ; BeUot, Report of the Inter- 
national Law Association (1924), pp. 
75-91 ; FauchiUe, § 1236 (13) ; Lord 
Phillimore in B,7,, 1922-1923, pp. 79- 
86 ; Report of the Internationa Law 
Association (1926), pp. 106-226 ; 
Pohtis, Les nouvetles tendances du droit 
international (1927), pp. 96 et seq. ; 
PeUa, La orvrninaliU des J^tats et le droit 


pinal de Vavenir (1926), and in Revue 
internationale de droit pinal, v. (1928) 
pp. 266-292 ; Fischer Williams, Chap- 
ters on Current International law and 
the League of Nations (1929), pp. 
232-266 ; Brierly in B. 7., 1927, 
pp. 80-88 ; Caloyanni in Grotius 
Society, xiv. (1929) pp. 69-86 ; Dumas 
in jB.Z., 3rd ser., xiii. (1932) pp. 721- 
741. 


* See, for instance. Hall, § 136. 
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§ 258. The practice of taking hostages, as a means of 
securing legitimate warfare, prevailed in former times much 
more than nowadays.^ It was frequently resorted to in 
cases in which belligerent forces depended more or less 
upon each other’s good faith, as, for instance, in the case 
of capitulations and armistices. To make sure that no 
perfidy was intended, officers or prominent private indi- 
viduals were taken as hostages, and could be held respons- 
ible with their lives for any perfidy co mmi tted by the enemy. 
This practice has totally disappeared, and is hardly likely 
to be revived. But it must not be confused with the still 
existing practice of seizing enemy individuals for the pur- 
pose of making them the object of reprisals.^ 

§ 259. A new practice of taking hostages was resorted to 
by the Germans in 1870 during the Franco-German War 
for the purpose of securing the safety of forces against 
possible hostile acts by private inhabitants of occupied 
enemy territory. Well-known men were seized and detained, 
in the expectation that the population would refrain from 
hostile acts out of regard for the fate of the hostages. Thus, 
when unknown people frequently wrecked the trains trans- 
porting troops, the Germans seized prominent enemy citi- 
zens, and put them on the engines, a device which always 
proved effective, and soon put a stop to further train- 
wrecking. The same practice was resorted to, although 
for a short time only, by Lord Roberts ® in 1900 during the 
South African War, It has been condemned by the majority 
of writers. But it may be difficult to agree with their 
opinion. Matters would be different if hostages were seized, 
and exposed to dangers, for the purpose of preventing 


^ See, for an historical account 
from antiq[uity to modem times, 
Lutteroth, oj?. cit., pp. 176-231. 

2 Thus, when in 1870, during the 
Franco-German War, Count Bismarck 
ordered forty French notables to be 
seized, and to be taken away into 
captivity, by way of retaliation upon 
the French for refusing to liberate 
the crews of forty captured merchant- 
men, these forty French notables were 
not taken as hostages, but were made 
the object of reprisals. (See above. 


§ 249.) AU the French writers who 
comment upon it make the mistake of 
referring to it as an instance of the 
taking of hostages. 

® See Section 3 of the Proclama- 
tion of Lord Roberts, dated Pretoria, 
June 19, 1900, but this section was 
repealed by the Proclamation of July 
29, 1900. See Martens, 

2nd ser., xxxii. pp. 147, 149. See 
Spaight, Air, pp. 333-334, on these 
* prophylactic reprisak.’ 
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legitimate hostilities on the part of members of the armed 
forces of the enemy.^ But no one can deny that train- 
wrecking on occupied enemy territory by private enemy 
individuals is an act which a belligerent is justified in con- 
sidering and punishing as war treason.^ It is for the purpose 
of guarding against an act of illegitimate warfare that these 
hostages are put on the engines. The danger to which they 
are exposed comes from their fellow-citizens, who are 
informed that hostages are on the engines, and ought there- 
fore to refrain from wrecking the trains. It cannot, and 
will not, be denied that the measure is a harsh one, and 
that it makes individuals liable to suffer for acts for 
which they are not responsible. But the safety of the 
troops and lines of communication of the occupying bel- 
ligerent is at stake, and it seems doubtful, therefore, 
whether even the most humane commanders will always 
be able to dispense with this measure, since it alone has 
proved effective.® 

During the World War, Germany adopted a terrible 
practice of taking hostages in the territories occupied by 
her armies, and shooting them when she believed that 
civilians had fired upon German troops.^ The experience 
of the World War shows that the taking of hostages is a 
matter urgently demanding regulation ; the Hague Regu- 
lations do not mention it. 


^ Larid Warfare^ § 463, does not 
consider the practice commendable ; 
because innocent citizens are thereby 
exposed to legitimate acts of train- 
wrecking on the part of raiding 
parties of armed forces of the enemy. 
Spaight, LanA, pp. 466-470, admits 
the practice in principle, but con- 
siders it to have been unjustified 
during the Franco-German as well 
as during the South African War, 
because there was no certainty that 
the train-wrecking had not been com- 
mitted by raiding parties of the 
armed forces of the enemy, 

* See above, § 266 (8). 

® See above, § 248. 

^ Gamer, i. §§ 195-201. The using 


of prisoners, military and civil, as a 
screen for the protection of troops 
is entirely reprehensible : see Gamer, 
i. §§ 202-206 j FauchiUe, § 1396 (62). 
It has now been prohibited, in regard 
to prisoners of war, by the Convention 
of 1929 (see above, § 1266). For the 
Turkish, German, and British practice 
in the World War of placing enemy 
prisoners in places exposed to air 
raids as a deterrent to their com- 
patriots (called by Spaight ‘ prophy- 
lactic reprisals ’) see Spaight, Air, 
pp. 333-340. For German accusations 
against French and Russian forces of 
the indiscriminate taking of hostages 
in the World War see Kirohenheim in 
Strupp, Wort., i. p. 372. 
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VI 

COMPENSATION 

Fauchille, § 1026 (3)— Despagnet, No. 510 hia — Lemonon, pp. 344-346 — Higgins, 
pp. 260-261 — Scott, Conferences, p. 628 — ^Nippold, ii. § 24 — Hatschek, pp. 
370-372 — Boidin, pp. 83-84— Spaight, Land, p. 462— Holland, War, No. 19 
X — Land Warfare, § 436 — ^Hofer, Der Sckadenearaatz im LandJcriegsrecU (1913) 

— Sokoen, Die volJcerrecMUche Haftung de/r Staaien aus unerlaubten HaM- 
lungen (1917), pp. 92-94 and 122-143 — Gamer, ii. § 680 — ^Verdross, Die 
volkerrechtswidrige Kriegshandlung und der Strafanspruch der Staaten (1920) 

— Constantino, 1 danni di guerra secondo il diriUo internazionale (1925) 

Camuzel, L^indemniti de guerre en droit international (1927) — Held in^SirMpp, 
Wort., i. pp. 724-743, iii. pp. 78-100 — ^FauchiUe in R.G., xxiii. (1916) pp. 
280-297 — Pic, ibid., pp. 243-268 — ^Merignhac in R.O., xxiv. (1917) p. 8— 
Solinster in B.Y., 1920-1921, pp. 167-189— Udina in Rivista, xviii. (1926) 
pp. 26-71. 

How the § 259a. There is no doubt that, if a belligerent can be 
made to pay compensation for all damage done by him in 
pensation violating the laws pf war, this will be an indirect means of 
tionl^o^' securing legitimate warfare. In former times no rule existed 
the Laws which stipulated such compensation, although, of course, 
aro^^^ violation of the laws of war was always an international 
delinquency. On the contrary, it was an established cus- 
' tomary rule ^ that claims for reparation for damages caused 
by violations of the rules of legitimate warfare could not 
be raised after the conclusion of peace, unless the contrary 
^was expressly stipulated.^ It .was not imtil the Second 
Hague Conference that matters underwent a change. In 
revising the Convention concerning the Laws and Customs 
of War on Land, besides other alterations, a new article (3) 
was adopted which enacts that; ‘ A belligerent party which 
violates the provisions of the said (Hague) Regulations 
shall, if the case demands, be liable to make compensation. 
It shall be responsible for aU acts committed by persons 
forming part of its armed forces.' 

Compen- § 2596. It is apparent that Article 3 of Convention IV. 
enacts two different rules: (1) that a beUigerent who 

tionsof violates the Hague Regulations shall, if the case demand, 
the Hague 

5^^^“ ^ See below, § 274. indemnities and reparation for loss 

tions. 2 Qjn question of stipulations in and damage inflicted by war see 

treaties of peace for the payment of below, § 269a. 
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pay compensation ; (2) that a belligerent is responsible for 
all acts committed by any persons forming part of his 
armed forces.^ 

To take this second rule first, the responsibility of a State ! 
for internationally illegal acts on the part of members of its 
armed forces is, provided the acts have not been committed \ 
by its command or authorisation, only a vicarious responsi- 
bility, but nevertheless it must, as has been pointed out 
above, ^ pay damages for these acts when required. For this 
reason, Article 3 did not create a new rule in so far as it 
enacted that belligerents must pay for damage caused by 
members of their forces. 

On the other hand, the rule that compensation must be 
paid by belligerents for damage done through violations of 
the Hague Regulations was a new rule, at any rate in so far 
as it is laid down in a general way. If interpreted according 
to the letter, Article 3 of Convention IV. provides for pay- 
ment of compensation for violations of the Hague Regu- 
lations only, and not for violations of other rules of Inter- 
national Law concerning land warfare, or even concerning 
sea warfare. However, there is no reason to doubt that the 
principle of Article 3 must find application to any rule of 
the laws of war by the violation of which subjects of the 
enemy, or of neutral States, suffer damage. For instance, 
if the commander of a naval force, in contravention of 
Hague Convention IX., were to bombard an undefended 
place, compensation could be claimed for such subjects of 
the enemy and of neutral States as suffered damage through 
the bombardment.® 


^ As to compensation for neutral 
subjects see below, § 367. 

* Vol. i. § 163. 

* As to the indemnities and repara- 
tions in the treaties terminating the 
World War see below, § 269a. It 
has been held in a series of English 
cases that individuals cannot found 
claims on a treaty providing for 
reparations, although it may appear 


that they were intended to derive 
benefits from it, unless it can be 
shown conclusively that the Crown 
or the other contacting State con- 
cluded the treaty as an agent or 
trustee for the individuals in question : 
Civilian War Bights Association v. The 
King [1932] A.O. 149 ; Administrator 
of German Property v. Knoop [1933] 
1 Ch. 439. 



CHAPTER VII 

END OF WAR, AND POSTLIMINIUM 

I 

0]>r TERMINATIOlllir OF WAR IN GENERAL 

Hall, § 197— Lawrence, § 217— PMUiinore, iii. § 610— Taylor, § 580— Moore, 
vii. § 1163 — ^Heffter, § 176 — ^Kirchenheim in HoUzendorff, iv. pp. 791-792 
— XJllmann, § 198 — ^Fauchille, § 1692— Merignhac, iii®. pp. 121-133— 
Despagnet, No. 605 — Calvo, v. § 3115— Fiore, iii. No. 1693— Martens, ii. 

§ 128 — ^Longuet, § 155 — Hyde, ii. § 921 — Charleville, La validiU juridi^ 
des actes de Voccupavd en pays occupi (1902) — ^Focherini, II postliminio nd 
TYLoderno diritto int&rnazioncde (1908)— Phillipson, Terminaiion of TTar (1916). 

§ 260. The normal condition between States being peace, 
war can never be more than a temporary condition ; what- 
ever may have been the cause or causes of a war, it cannot 
possibly last for ever. Tor either the purpose of war will 
be realised, and one belligerent will be overpowered by the 
other, or both will sooner or later be so exhausted by their 
exertions that they will desist from the struggle. 

§ 261. A war may be terminated in three difEerent ways.^ 
(1) Belligerents may abstain from further acts of war, and 
glide into peaceful relations without expressly making peace 
through a special treaty ; (2) they may formally establish 
the condition of peace through a special treaty of peace ; 
(3) a belligerent may end the war through subjugation of 
his adversary. 

1 Hyde, ii. § 906, adds a fourtli, xxxix. (1926) pp. 1029-1046. So 
formal declaration by one party, and also on September 3, 1919, the 
instances the Joint Resolution passed Parliament of China resolved that a 
by Congress on May 16, 1920, termin- state of peace between Germany and 
ating the war with Germany. This China had been restored, and this 
was followed by the Treaty of Berlin, was foUowed by a treaty betw^n 
signed on August 25, 1921 (see A.J., Germany and China on May 20, 
xvi, (1922), Suppl., pp. 10-13). And 1921 {L.N^T.S., 9, p. 272). 
see Hudson in Harvard Law Beview, 
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II 


SIMPLE CESSATION OF HOSTILITIES 


Hall, § 203 — ^Phillimore, iii. § 511 — ^Taylor, § 584 — Bluntschli, § 700 — ^Heffter, 
§ 177 — ^Kirchenheirain Holtzendorff, iv. p. 793 — UUmann, § 198 — ^FauchiUe, 
§ 1693 — ^Despagnet, No. 605 — ^Nys, iii. p. 738 — ^Rivier, ii. pp. 435-436 — 
Calvo, V. § 3116 — ^Piore, iii. No. 1693 — Martens, ii. § 128 — ^Longnet, § 156 — 
M^rignhao, iii®. p. 121 — ^Pillet, p. 370 — ^Hyde, ii. § 904 — Suarez, § 519 — 
Hatschek, pp. 363-364 — Genet, § 221 — Strupp in Strupp, Wort., i. pp. 713- 
715 — ^liszt, § 69, i. — ^PhiUipson, Termination of War (1916), pp. 3-8 — 
Tansill in Law Quarterly Review, xxxviii. (1922) pp. 26-37 — ^Beckett in 
Law Quarterly Review, xxxix. (1923) pp. 89-97 — ^Fischer Williams, in B.T., 
1926, pp. 24 et seq. 


§ 262. The regular modes of termination of war are Excep- 
treaties of peace or subjugation ; but cases have occurred occur- 
in which simple cessation of all acts of war on the part of rence of 
both belligerents has actually and informally brought the Cessation 


war to an end. Thus ended in 1716 the war between Sweden 
and Poland, in 1720 the war between Spain and France, in 
1801 the war between Russia and Persia, in 1867 the war 
between France and Mexico, and in the same year the war 
between Spain and Chile. ^ 

Although termination of war through simple cessation 
of hostilities is for many reasons inconvenient, and is, 
therefore, as a rule avoided, it may nevertheless in the 
future, as in the past, occasionally occur. 

§ 263. Since, in the case of termination of war through Effect of 
simple cessation of hostilities, no treaty of peace embodies 
the conditions of peace between the former belligerents, War 
the .question arises whether the sfat%ts which existed between ^ 

the parties before the outbreak of war, the status quo ante Cessation 
bellum, should be revived, or the status which exists between tiiities^.' 
the parties at the time when they simply ceased hostilities, 
the status quo post bellum (the uti possidetis), can be upheld. 

The majority of writers ^ correctly maintain that the status 


^ For a discussion of these and other never concluded a treaty of peace with 
instances see Tansill, op. cit. Whereas the Principality of Lichtenstein, which 
the war between Prussia and several was also a party to the war. 

German States in 1866 came to an end * See, however, Phillunore, iii. 
through subjugation of some States and § 511, who maintains that the status 
treaties of peace with others, Prussia quo ante bellum has to be revived. 
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which, exists at the time of cessation of hostilities becomes 
silently recognised through such cessation,^ and is, therefore, 
the basis of the future relations of the parties. This CLuestion 
is of the greatest importance, regarding enemy territory 
militarily occupied by a belligerent at the time hostilities 
cease. ] According to the correct opinion, it can be annexed 
by the occupier, on the ground that his adversary, through 
the cessation of hostilities, has abandoned aH rights he 
possessed over it.*^ On the other hand, termination of war 
through cessation of hostilities does not dispose of claims of 
the parties which have not been settled by the actual 
position of affairs at the termination of hostilities, and it 
remains for the parties to settle them by special agreement, 
or to let them stand over?. 


ni 

SUBJUGATION 

Vattel, iii. §§ 199-203— Hall, §§ 204-206— Lawrence, § 77— Phillimore, iii. § 512 
— Halleok, ii. pp. 601-634— Taylor, §§220, 686-688— Moore, i. §87— 
Walker, § 11 — Wlieaiton, § 165 — Blimtsclili, §§ 287-289, 701-702 — ^HefEter, 
178— Kirchenheim in HoUzendorjf, iv. p. 792— Liszt, §§ 17 and 69, i.— 
Ullmann, §§ 92, 97, 197— I’auchille, §§ 567 (10) and 1694— Despagnet, Nos. 
387-390, 606— Rivier, ii. pp. 436-441— Nys, iii. p. 738— Calvo, v. §§ 3117- 
3118 — ^Fiore, ii. No. 863, iii. No. 1693, and Code^ Nos. 1083-1086— Martens, 
i. § 91, ii. § 128— Longuet, § 156— Pillet, p. 371— Suarez, § 620— Hyde, i. 
§ 106 andii. § 907— Holtzendorff, Eroberungen und EroberungsrecM (1872)— 
Heimburger, E&f Efwtfh d&t Oebietshoh&it (1888), pp. 121-132 — ^Westlake 
• in the Law Quarterly Review, xyii. (1901) p. 392, now reprinted in Westlake, 
Papers, pp. 475-489— Phillipson, Termination of War (1916), pp. 8-51. 

Snbjuga- § 264. Subjugation must not be confused with conquest, 
oo^i^is- although there can be no subjugation without conquest, 
tinotion t^Qouquest is taking possession of enemy territory by mihtary 
Conquest. jg completed as soon as the territory is effectively * 

occupied. Now, it is obvious that conquest of a fart of 
enemy territory has nothing to do with subjugation, because 
the enemy may well reconquer it.J Even the conquest of 

^ It follows that such a presump- pation have been discussed above in 
tion can be rebutted by unequi- § 167. Regarding subjugation as a 
vocal and continuous protests of the mode of acquisition of territory, see 
defeated State. above, vol. i. §§ 236-241. 

® The conditions of effective oocu- 
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ths whole enemy territory need not necessarily involve sub- 
jugation ; for in a war between more than two belligerents 
the troops of one of them may evacuate their own country 
and join the allied army, so that the armed contention is 
continued, although the territory of one of the allies is com- 
pletely conquered. Again, a belligerent, although he has 
annihilated the forces and conquered the whole of the 
territory of his adversary, and thereby brought the armed 
contention to an end,^ may nevertheless not choose to 
exterminate the enemy State by annexing the conquered 
territory, but may conclude a treaty of peace with the 
expelled or imprisoned head of the defeated State, re- 
establish its Government and hand back to it the whole 
or a part of the conquered territory, j Subjugation takes 
place only when a belligerent, after having annihilated the 
forces and conquered the territory of his adversary, destroys 
his existence by annexing the conquered territory. Sub- 
jugation may, therefore, be correctly defined as exterminav 
tion in war of one belligerent by another through annexation 
of the former’s territory after conquest, the enemy forces J 
having been annihilated.^ { 

§ 265. Although complete conquest, together with anni- Subjuga- 
hilation of the enemy forces, brings the armed contention, 
and thereby ythe war, actually to an end, the formal end of End of 
the war is thereby not yet realised, as everything depends 
upon the resolution of t^e^ victor regarding the fate of the 
vanquished State. I^^e be willing to re-establish the 
captive or expelled head of the vanquished State, it is a 
treaty of pea^ concluded with the latter which terminates 
the war. ^Kut if he desires to acquire the whole of the con- 
quered territory for himself, he aimexes it, and thereby 
formally ends the war through subjugation. That the 
expelled head and Government of the vanquished State 


^ The contimiation of guerilla war 
after the termination of a real war 
is discussed above in § 60. 

* That conquest alone is sufficient 
for the termination of civil wars has 
been pointed out above, § 261. 

* Premature annexation can be- 


come valid through the occupation 
becoming soon afterwards effective. 
Thus, although the annexation of 
the South African Republic, on 
September 1, 1900, was premature, 
it became valid through the occupa- 
tion becoming effective in 1901. See 
above, § 167 (n.). 
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protest and keep up their claims, matters as little as do 
protests of neutral States. These protests may be of political 
importance for the future ; legally they are of no importance 
at all, unless they are made in pursuance of existing inter- 
national instruments rendering illegal the war and the 
conquest on the part of the victorious State.^ ^ 

History presents numerous instances of stibiugation. 
Although no longer so frequent as in formen times, sub- 
jugation is not at all of rare occurrence, '^hus, modern 
Italy came into existence through the subjugation by 
Sardinia in 1859 of the Two Sicilies, the Grand Dukedom 
of Tuscany, the Dukedoms of Parma and Modena, and in 
1870 the Papal States. Thus, further, Prussia subjugated 
in 1866 the Kingdom of Hanover, the Dukedom of Nassau, 
the Electorate of Hesse-Oassel, and the Pree Town of 
Prankfort-on-the-Main ; Great Britain annexed m 1900 the 
Orange Pree State and the South African Republic ^ ; and 
Italy annexed Abyssinia in 1936.® 


IV 

TREATY OF PEACE 

Grotius, iii. c. 20— Vattel, iv. §§ 9-18 — ^PhiUimore, iii. §§ 613-517— Halleck, 

i. pp. 328-348— Taylor, §§ 690-692— Moore, vii. § 1163— Wheaton, §§ 638- 
543 — Bluntschli, §§ 703-707 — ^Heffter, § 179— Kirohenheim in Holtzeridorff, 
iv. pp. 794-804 — ^UUmann, § 198 — ^Fauohille, §§ 1696-1698 — Hyde, ii. 
§§ 908, 909-920 — Suarez, §§ 621-629 — Despagnet, Nos. 606-611— Rivier, 

ii. pp. 443-463— Nys, iii. pp. 737-753— Oalvo, v. §§ 3119-3136— Fiore, iii. 


1 See on the doctrine of non- 
recognition § 62/ above. 

2 Since Great Britain annexed these 
territories in 1900, the agreement of 
1902, regarding ‘ Terms of Surrender 
of the Boer Forces in the Field ’ — 
see Pari. Papers, South Africa (1902), 
Cmd. 1096 — ^was not. a treaty of 
peace, and the South African War 
came formally to an end through 
subjugation, although — ^see above, 
§ 167 (n.) — ^the proclamation of the 
annexation was somewhat premature. 
The agreement embodying the terms 
of surrender of the routed remnants 


of the Boer forces had, therefore, no 
internationally legal l^sis (see also 
below, § 274 (n.)). The case would 
be different if the British Govern- 
ment had really — as Sir Thomas 
Barclay asserted in the Law Quar- 
terly Review, xxi. (1906) pp. 303, 307 
— ^recognised the existence of the 
Government of the South African 
Republic down to May 31, 1902. 

2 On the question whether the 
Italian proclamation of annexation 
of May 9, 1936, was premature see 
Strupp in R.G., xliv. (1937) pp. 43-46 ; 
Rousseau, ibid., xlv. (1938) pp. 53-77. 
See also above, p. 341, n. 1. 
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Nos. 1694-1700, and Code, Nos. 1954-1964 — ^Martens, ii. § 128 — Longuet, 

§§ 166-164 — ^Merignhac, iii«. pp. 121-123 — ^Fillet, pp. 372-375 — ^Liszt, § 69, 
ii. — Keith’s Wheaton, pp. 1195-1211 — PhiUipson, TermiTiation of War 
(1916), pp. 75-204. 

§ 266. Although occasionally war ends through simple Treaty of 
cessation of hostilities, and although subjugation is not at 
all rare or irregular, the most frequent end of war is a treaty 
of peace. Many writers correctly call a treaty of peace the War. 
normal mode of terminating war. Simple cessation of 
hostilities is certainly an irregular mode, while subjugation 
is, in most cases, either not within the scope of the intention 
of the victor or not realisable ; and it is quite reasonable 
that a treaty of peace should be the normal end of war. 

^States which are driven from disagreement to war will, 
sooner or later, when the fortune of war has given its 
decision, be convinced that the armed contention ought to 
be terminated. Thus the normal mode of ending the con- 
tention is a mutual understanding and agreement upon 
certain terms ; and it is a treaty of peace which embo^es 
such understanding. | 

§ 267. However, as the outbreak of war interrupts all Peace 
regular non-hostile intercourse between belligerents, negotia- 
tions for peace are often difficult of initiation. Each party, 
although willing to negotiate, may have strong reasons for 
not opening negotiations. Good offices and mediation on 
the part of neutrals, therefore, are often of great importance, 
as thereby negotiations are called into existence which 
otherwise might have been long delayed. But neither 
formal nor informal peace negotiations ipso facto bring 
hostilities to a standstill, although a partial or general 
armistice may be concluded for the purpose of such negotia- 
tions. Such negotiations can take place by the exchange 
of letters between the belligerent Governments, or through 
special negotiators, who may meet on neutral territory, or 
on the territory of one of the belligerents. In case they 
meet on belligerent territory, the enemy negotiators are 
inviolable, and must be treated on the same footing as 
bearers of flags of truce, if not as diplomatic envoys. For 
it can happen that a belligerent receives an enemy diplo- 



Pre- 
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matic envoy for the purpose of peace negotiations.^ Be 
that as it may, negotiations, wherever taking place and by 
whomsoever conducted, may always be broken off before 
an agreement is arrived at. 

§ 268. Although ready to terminate the war through a 
treaty of peace, belligerents are frequently not able to settle 
all the terms at once. In such cases hostilities are usually 
brought to an end through so-called preliminaries of peace, 
the definitive treaty to take the place of the preliminaries 
being concluded later on. Such preliminaries are a treaty 
in themselves, embodying an agreement between the parties 


^ The World War (except as 
between Germany and China, and as 
between the United States and those 
of the Central Powers with which she 
was at war) ended as follows : — On 
October 3-6, 1918, the German Gov- 
ernment forwarded to the President 
of the United States of America 
through the Swiss diplomatic channel 
a Note requesting him to take steps 
for a general armistice (see above, 

§ 233) and for the restoration of peace, 
suggesting as a basis for peace nego- 
tiations the programme laid down by 
him in his Message to Confess of 
January 8, 1918 (which contained the 
* fourteen points ’), and in his subse- 
quent pronouncements, particularly 
in his Address of September 27, 1918 
(see A J., xiii. (1919), SuppL, p. 86). 
After an exchange of Notes the Presi- 
dent informed Germany on Novem- 
ber 6, 1918 (ibid., p. 93), that he had 
been in communication with the 
Governments associated with the 
United States in the war, and that, 
subject to two qualifications as to 
reparation and the so-called ‘ free- 
f dom of the seas,’ they were prepared 
to conclude peace on the suggested 
basis. A general armistice was signed 
on November 11 (see above, § 233), 
and a peace conference, at which all 
the victorious and none of the van- 
quished Powers were represented, 
assembled at Paris in January 1919 
(see above, vol. i. § 506). The draft 
treaty was handed to the German 
delegation, which had been sum- 
moned to Paris to receive it, in May 
1919. Germany stated her objections 
in writing, and the treaty, afto some 
modification, was signed on June 28, 


1919. The Alhed and Associated 
Powers accepted the German con- 
tention that there was a pre-armistice 
agreement upon the basis of peace 
(see note to § 237/, above), but there 
was controversy between them and 
Germany on the question whether 
the draft treaty accorded with that 
agreement. (For the observations of 
the German Delegation upon the 
Conditions of Peace see Pamphlet 
143 of the American Association for 
International Conciliation, and, for 
the Reply of the Allied and A^ooi- 
ated Powers and Covering Letter, see 
Treaty Series, No. 4 (1919).) See 
also Temperley, History of the Peace 
Conference, i. (1920) ch. ix. ; ii. 
(1920) ch. vi. There was no pre- 
armistice agreement as to the basis 
of peace negotiations between the 
Allied and Associated Powers and 
any of Germany’s allies. Armistices 
were granted to them (see above, 
§ 233 (n.)), and eventually draft 
treaties were presented to each of 
them for their comment in writing 
and subsequent signature (see above, 
vol. i. § 506, and see above, § 237 
(n.)). The Treaty of Peace with 
Austria came into force on July 
16, 1920; that with Bulgaria on 
August 9, 1920 ; and that with 
Hungary on July 26, 1921. The 
Treaty of Peace with Turkey, signed 
on August 10, 1920, and known as 
the TrSity of Sevres, was not ratified 
and did not come into force. It was 
ultimately replaced by the Treaty of 
Lausanne, signed on July 24, 1923, 
which came into force, for the most 
part, on August 6, 1924. 
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regarding such terms of peace as are essential. Preliminaries 
are as binding as any other treaty, and therefore need rati- 
fication. Very often, but not necessarily, the defimtive 
treaty of peace is concluded at a place other than that at 
which the preliminaries were settled.^ 

The purpose for which preliminaries of peace are agreed 
upon makes it obvious that such essential terms as are 
stipulated by them are the basis of the definitive treaty of 
peace. It may happen, however, that interested neutral 
States protest for the purpose of preventing this, and threaten 
intervention. Thus, when the war between Russia and 
Turkey had been ended through the Prehminaries of San 
Stefano of March 3, 1878, Great Britain protested on the 
ground that the terms were iaconsistent with the Treaty of 
fif Paris of 1856 ; a congress met at Berlin, and Russia had 
to be content with less favourable terms of peace than those 
stipulated at San Stefano.^ 

§ 269. International Law does not contain any rules Form and 
regarding the form of peace treaties ; they may, therefore, 
be concluded verbally or in writing. But their importance Treaties, 
makes the parties always conclude them in writing, and 
there is no instance of a treaty of peace verbally con- 
cluded. 

§ 269a. Treaties of Peace often provide for the payment Indem- 
by the vanquished Power to the victor of a sum of money. 

The causes of such stipulations are various, and from the tion. 
legal point of view immaterial. It may be a desire to enrich 
the victor, or to punish the vanquished, or to achieve both 
these ends ; or it may be merely the recoupment of the 
victor for the expenses of the war. Such payments have 
usually in the past been described as ' indemnities,’ and 


^ Thus the war between Austria, In the Franoo-G^rman War the Fre- 
Fcanoe, and Sardinia was ended by liminaries of Versailles of February 
the Preliminaries of Villafranca of 26, 1871, were the precursor of the 
July 11, 1869, yet the definitive definitive treaty of peace concluded 

treaty of peace was concluded at at Frankfort on May 10, 1871. See 

Zurich on November 10, 1859. The SibertinjB.G., xh( 1933) pp. 692 

war between Austria and Prussia on the shadowy line of demarcation in 
was ended by the Preliminaries of modem practice between armistices, 
Nickolsburg of July 26, 1866, yet capitulations, and preliminaries of 
the defimtive treaty of peace was peace, 
concluded at Prague on August 23, ® See above, vol. i. § 136. 
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history affords many instances of them.^ No indemnity in 
this sense was stipulated for at the end of the World War * 
Part VIII. (Reparation) of the Treaty of Peace with Germany 
in 1919 provided for compensation for part of the loss and 
damage inflicted by her and her allies during the World 
War. By Article 231 she accepted the responsibility ® for 
herself and her allies ‘ for causiag all the loss and damage 
to which the Allied and Associated Governments and their 
nationals have been subjected as a consequence of the war 
imposed upon them by the aggression of Germany and her 
allies.’ 

And by Article 232 she undertook to ‘ make compensation 
for all damage done to the civilian population of the Allied 
and Associated Powers and to their property during the 
period of the belligerency of each as an Allied or Associated 
Power against Germany, by such aggression by land, by 
sea, and from the air, and in general all damage as defined 
in Annex 1 ’ [of this Part of the Treaty]. 

An inter- Allied Commission known as the ‘ Reparation 
Commission ’ was established by the Treaty, for the pur- 
poses of determining the amount of compensation payable 
un d er these provisions and of supervising the payment.* 


^ For instance, at the en * of the 
Franco-Prussian War in 1871. See 
also Lord Phillimore, Three GerUuries 
of Treaties of Peace (1917) (index) ; 
Fauchille, §§ 1705-1705 (5) ; and 
Engmann in Z.I., xxx. (1922-1923) 
pp. 146-154. 

2 See, however, the provision in 
Article 232 of the Treaty of Peace 
with Germany for the reimbursement 
of Belgium for certain sums borrowed 
by her from the Allied and Associ- 
ated Powers, 

® On the question of Responsi- 
bility see above, § 62 (n.). 

* See Temperley, History of the 
Peace Confereruie, ii. (1920) pp. 60-91, 
and particularly the summary on pp. 
90, 91. See also above, § 237 (n.) ; 
Buell, International Relations (1925), 
ch, TTgii. ; and Held in Stritpp, Wort., 
i. pp. 724-743. For the subsequent 
history of the Reparation Problem 
see Toynbee, Survey, 1920-192S, pp. 
113-203 ; Survey, 1924, pp. 266-399, 
which describe the course of events 


up to the date of the entry into 
operation of the ‘ Dawes Plan ’ ; and 
see his bibliography on p. 203 of the 
former volume ; Held in Strupp, 
Wort., iii. pp. 78-100 (with an ex- 
tensive bibliography) ; Toynbee, 
Survey, 1929, pp. 111-166, 1930, pp. 
495-528, and 1932, pp. 97-172; 
Bergmann, The History of Repara- 
lions (1927) ; McFadyean, Reparations 
Reviewed (1930) ; Wheeler-Bennett 
and Latimer, The Reparation Settle- 
ment (1930) ; Wheeler-Bennett, The 
Wreck of Reparations (1933). See 
also Schmid and Schmitz in Z.6.Y., 
i. (1929) pp. 251-320 ; P6py in RJ. 
(Paris), iv. (1929) pp. 490-576, and 
V. (1930) pp. 441-477 ; Finch in A.J., 
xxiv. (1930) pp. 339-350; Fischer 
Williams in B.7., 1932, pp. 9-38; 
Liais in R.G., xl. (1933) pp. 71-89. 
For the Reparation provisions of t^ 
other treaties see Temperley, op. dt., 
V. (1921) pp. 1-16 (Austria and Hun- 
gary), and pp. 39-47 (Bulgaria). On 
the Reparation Commission in par- 
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§ 270. As the treaty-making power is, according to the Compe- 
Law of Nations, in the hands of the head ^ of the State, it conXde 
is he who is competent to conclude peace. But just as Peace, 
constitutional restrictions imposed upon heads of States 
regarding their general power of concluding treaties ^ are 
of importance for International Law, so are constitutional 
restrictions imposed upon heads of States regarding their 
competence to make peace. Therefore, treaties of peace 
concluded by heads of States which violate constitutional 
restrictions are not binding upon the States concerned, 
because the heads have exceeded their powers. The con- 
stitutions of the several States settle the matter differently, 
and it is not at all necessary that the power of declaring 
war and that of making peace should be vested by them 
in the same hands. In Great Britain the power of the 
Crown to declare war and to make peace is indeed un- 
restricted. But the constitutions of other States provide 
otherwise.^ 


§271. Unless the treaty provides otherwise,^ peace com- Bate of 

Peace. 


ticular see Held in Strupp, Wort,, 
iii. pp. 101-108 ; Pischer Williams in 
Hague Recueil, 1927 (i.), pp. 545-691 ; 
Trotabas in R,I. (Pans), ii. (1928) 
pp. 166-215, The Hague Agreement 
of January 20, 1930, in adopting the 
‘ Young Plan,’ provided for the fixing 
of Grermany’s reparation debt at over 
£6,600,000,000, to be paid in sixty 
annual payments terminating in 
1988 : see Treaty Series, 1930, No. 
4, Cmd. 3484 and (1931) No. 2, 
(hnd. 3763. The regime of repara- 
tions laid down in the Hague Agree- 
ment of 1930 was, in regard to Ger- 
many, declared as terminated by the 
Agreement of July 9, 1932, concluded 
at Lausanne : (1932) C^d. 3484. 
In fact, the reparations ceased as 
from June 20, 1931, when the Presi- 
dent of the United States proposed 
the postponement for one year of all 
paymente on inter - Governmental 
debts, reparations, and relief debts, 
with the exception of Government 
obligations held by private parties. 
(For the text see DocumeriU, 1931, p. 
115.) This proposal was accepted by 
the interested States. 

^ See above, vol. i. § 496. 


* See above, vol. i. § 497. 

5 See examples in Rivier, ii. p. 445, 
and above, § 93. The controverted 
question as to whether a head of a 
State who is a prisoner of war is com- 
petent to make peace ought to be 
answered in the negative. The reason 
is that the head of a constitutional 
State, although he does not by becom- 
ing a prisoner of war lose his position, 
nevertheless thereby loses the power 
of exercising the rights connected 
therewith. (See Vattel, iv. § 13.) 

^ The Treaties of Peace after the 
World War provided that peace 
should commence when they came 
into force, i,e, when a proc^s-verbal 
had been drawn up recording the 
deposit of ratifications'^ by the van- 
quished Power and certain other 
Powers. See above, vol. i. § 668e. 
To reduce the many difficulties likely 
to arise in Municipal Law in fixing 
the date of the end of the World 
War, the British Parliament passed 
the Termination of the Present War 
(Definition) Act, 1918 ; see Kotziaa 
V. Tyaer [1920] 2 K.B. 69 ; Ruffy- 
Amell V. The King [1922] 1 K.B. at 

pp. 611-612. 
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mences witk tke signing of the peace treaty.^ An nnratified 
peace treaty is considered as an armistice, and, should it 
not be ratified, hostilities may be recommenced. Some- 
times, however, the peace treaty fixes a future date for the 
commencement of peace, stipulating that hostihties must 
cease on a certain future day.^ This is the case when war 
is waged in several, or widely separated, parts of the world, 
so that it is impossible at once to inform the opposing forces 
of the conclusion of peace.® Different dates may even be 
stipulated for the termination of hostilities in different 
parts of the world. 


V 

EFFECTS OF TREATY OF PEACE 

Grotius, iii. o. 20 — V attel, iv. §§ 19-23 — Hall, §§ 198-202 — ^Lawrence, § 218 — 
PhiJliiiiore, iii. §§ 618-628— Halleok, i. pp. 334-348— Taylor, §§681-583 


^ The termination of the war 
between Germany and Rnssia, which 
began in 1914, presents peculiari- 
ties. An armistice was concluded 
on November 26, 1917, and the 
Treaty of Peace of Brest-Litovsk was 
signed on March 3, 1918, and ratifica- 
tions were exchanged on March 29. 
On November 13, 1918, the Russian 
Government, by decree, denounced 
the treaty, and declared it null and 
void. By Articles 116 and 292 of 
the Treaty of Versailles Germany 
accepted the abrogation of this treaty. 
On April 16, 1922, a formal treaty 
of peace between Germany and 
Russia was concluded at Rapallo. 
When did the war end ? With the 
cessation of hostilities, or with the 
ratification of the Treaty of Rapallo ? 
See Nolde in R.J., 3rd ser., iv. (1923) 
pp. 396-408, who accepts the latter 
date. But see the judgment of the 
Tribunal civil de la Seine in the case 
of ^oci4t4 Peugeot contre Liasonoff et 
KochJbaria of April 19, 1923, discussed 
by Nolde j and see incidentally the 
Wimbledon, Publications of the Per- 
manent Court of International Jus- 
tice, Series A, No. 1, where Germany 
was considered as a neutral in the 
war between Poland and Russia in 
1921. 


* The question has arisen whether, 
in a case where a peace treaty pro- 
vides a future date for the termination 
of hostilities in distant parts, if the 
forces in those parts hear of the con- 
clusion of peace before that date, they 
must abstain at once from further 
hostilities. Most writers correctly 
answer this question in the affirma- 
tive. But the French Prize Courts 
in 1801 condenmed as good prize the 
English vessel SwineJi^d which was 
captured by the French privateer 
Bdlone in the Indian Seas within the 
period of five months fixed by the 
Peace of Ami ens for the termination 
of hostilities in those seas, but after 
the receipt by the commander of the 
Bellone of correct, though, as regards 
him, unofficial, information that 
peace had been concluded. For 
details see Hall, § 199 ; see also 
PhiUimore, iii. § 621. 

* The ending of the Ru^o- 
Japanese War was quite peculiar. 
Although the treaty of peace was 
signed on September 6, 1906, the 
agreement concerning an armistice 
pending ratification of the peace 
treaty was not signed until Sep- 
tember 14, and hostilities wMit <mi 
till September 16. 
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—Wheaton, §§ 644-547--BliintachH, §§ 708-723— Heffter, §§ 180-183, 184a 
— ^Kirchenheim in HoUzendorff, iv. pp. 804-817 — ^Ullmann, § 199 — ^Fanohille, 
§§ 1698-1702 — ^Despagnet, No. 607 — ^Rivier, ii. pp. 464-461 — ^Nys, iii. pp. 
747-757 — Calvo, v. §§ 3137-3163 — ^Fiore, iii. Nos. 1701-1703, and Code Nos. 
1965-1985 — ^Martens, ii. § 128 — ^Longuet, §§ 156-164 — ^MMgnhao, iii®. pp. 
124-132 — ^Pdlet, pp. 375-377 — Hatschek, pp. 367-370 — Verdross in Strupp^ 
Wort,, i. pp. 38-40 — Hyde, ii. § 921 — PhiUipson, Termination of War (1916), 
pp. 214-277 — Simon in R,Q,, 2nd ser., i. (1919) pp. 246-261 — ^Hurst in 
R.7., 1921-1922, pp. 37-47. 


§ 272. The chief and general effect of a peace treaty is l^stora- 
the restoration of a condition of peace between the former com^tion 
belligerents.^ As soon as the treaty is ratified or otherwise of Peace, 
comes into force, all rights and duties which exist in time 
of peace between the members of the Family of Nations ^ 
are ipso facto, and at once, revived between the former 
belligerents. 

On the one hand, all acts legitimate in warfare cease to 
be legitimate- Neither capture of ships, nor occupation of 
territory, nor contributions nor requisitions, nor attacks on 
members of the armed forces or on fortresses, are any longer 
lawful. If forces, ignorant of the conclusion of peace, 
commit such hostile acts, the condition of thiugs at the j 
time peace was concluded must as far as possible be restored, 
and compensation must be paid.^ Thus, ships captured 
must be released, territory occupied must be evacuated, 
members of armed forces taken prisoners must be liberated, 
contributions imposed and paid must be repaid.® 

On the other hand, all peaceful intercourse between the 
former belligerents, and between their subjects, is resumed 
as before the war. Thus diplomatic intercourse is restored, 
and consular officers recommence their duties.^ 


§ 273. Unless the parties stipulate otherwise, the efiEect Principle 
of a treaty of peace is that conditions remain as at the con- 

detis. 


^ On the effect of the Peace 
Treaties terminating the World War 
on the rights of neutral subjects see 
Sauser-BLall, Lea traitia de paix ei lea 
droita privia dea neutrea (1924). 

2 The Mentor (1799) 1 C. Bob. 179 ; 
The John (1818) 2 Pod. 336 ; Scott, 
Gaaea, 1102 ; for other cases see Pitt 
Oobbetfc, Leading Caaea, ii. pp. 344- 
348; for the post-war depredations 
of the Confederate cruiser Sherumdoah 


see Westlake, i. p. 186 ; Hyde, 

§ 232 (n.). Matters are, of course, 
different in case a future date — see 
above, § 271 — ^is stipulated for the 
termination of hostilities. 

® As to proceedings in prize against 
neutral vessels captured before the 
conclusion of peace see below, § 436. 

^ As to pre-war contracts and 
debts see above, § 101. 
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elusion of peace. Thus, all moveable State property, such 
as munitions, provisions, arms, money, horses, means of 
transport, and the like, seized by an iavading belligerent, 
remain bis property, as likewise do the fruits of immoveable 
property seized by him. Thus further, if nothing is stipu- 
lated regarding conquered territory, it remains in the hands 
of the possessor, who may annex it. But it is nowadays 
usual, although not at all legally necessary, for a conqueror 
desirous of retaining conquered territory to secure its cession 
in the treaty of peace.^ 

Amnesty. § 274. Since a treaty of peace is considered a final settle- 
ment of war, one of the effects of every peace treaty is the 
so-called ananesty — ^that is, an imm u n i t y for all wrongful 
acts done by the belligerents themselves, the members of 
their forces, and their subjects during the war, and due to 
political motives.® It is usual, but not at aU necessary, to 
insert an amnesty clause in a treaty of peace. Therefore, 
nnlftga the Contrary is expressly stipulated in the treaty,® 


1 A case of concealed cession 
occurred witli regard to Tripoli and 
Cyrenaica at the end of the Turco- 
Italian War in 1912. Inasmuch as 
Turkey did not want to cede these 
territories expressis verbis, and Italy 
insisted on acq[uiring them, the 
parties agreed in a protocol of 
October 15, 1912, that before the 
conclusion of peace, which took place 
at Lausanne on October 18, 1912 — 
see Martens, N.R.O,, 3rd ser., vii. 
p. 7 — ^Turkey should within three 
days grant complete autonomy to 
these territories, and thereby re- 
nounce sovereignty over them. This 
having been done, and peace con- 
cluded, Italy notified their annexa- 
tion to the Powers. See Liena in 
ZJ,, xxiii. (1913), who, however, 
does not consider this to be a case 
of concealed cession, but of dereliction 
by Turkey and occupation of no 
man’s land by Italy. 

* See Simon in 2nd ser., i. 

(1919) pp. 245-261. This immunity 
is only effective in regard to the 
other party to the war. For in- 
stance, while it prevents an occupant 
of enemy territory from pu nishi ng 
war criminals after the conclusion of 
peace, it does not prevent a belli- 


gerent from punishing members of 
hw own forces, or any of his own 
subjects, who during war committed 
violations of* the laws of war, e.g. 
killed wounded enemy soldiers and 
the like. 

Wrongful acts committed by the 
subjects of a belligerent against their 
own Government are not covered by 
jit. Therefore a beUigerent may after 
^ the conclusion of peace punish 
treason, desertion, and the like 
committed during the war by his own 
subjects, unless the contrary has 
been expressly stipulated in the treaty 
of peace. Thus Russia stipulated 
by Article 17 of the Preliminaries of 
San Stefano, in 1878 — see Martens, 
N.R.O., 2nd ser., iii. p. 252 — ^that 
Turkey must accord an amnesty to 
such of her own subjects as had com- 
promised themselves during the war. 
See also Article VI. of the Armistice 
Agreement of November 11, 1918 
(confirmed by Article 212 of the 
Treaty of Versailles) : Schroder m 
RJ, (Qeneva), ix. (1931) pp. 400-408 ; 
Wolgast in Z.d,R,, xv. (1936) pp. 
545-571. 

® The contrary was expressly stipu- 
lated in the Treaties of Peace aft^ the 
World War. See above, § 253 (n.). 
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so-called war crimes ^ V^ich. were not punished before the 
conclusion of peace may no longer be punished after its 
conclusion. Individuals who have committed such war 
crimes, and have been arrested for them, must be liberated.^ 
International delinquencies committed intentionally by 
belligerents through violation of the rules of legitimate 
warfare are considered to have been condoned. Formerly, 
even claims for reparation for damages caused by such acts 
could not be set up after the conclusion of peace, unless the 
contrary was expressly stipulated ; but Article 3 of Hague 
Convention IV. has changed this.^ On the other hand, the 
amnesty has nothing to do with ordinary crimes, or with 
debts incurred during war. A prisoner of war who commits 
murder during captivity may be tried and punished after 
the conclusion of peace, just as a prisoner who runs into 
debt during captivity may be sued after the conclusion of 
peace, or an action be brought on a ransom bill.! 

§ 275. A very important ejffect of a treaty of peace is to Release of 
end the captivity of prisoners of war.^ This, however, does ^ar.” 
not mean that with the conclusion of peace all prisoners of 
war must at once be released. It only means — ^to use the 
words of Article 75 of the Geneva Convention of 1929 ® — 
that, ‘ in any case, the repatriation of prisoners shah be 
effected as soon as possible after the conclusion of peace,’ 
or — ^to employ the phraseology of the Treaty of Peace with 
Germany — ^that their repatriation ‘ shall take place as soon 
as possible after the coming into force of the . . . treaty, and 
shall be carried out with the greatest rapidity.’ ® The 
instant release of prisoners at the very place where they 
were detained would be inconvenient, not only for the State 


1 See above, §§ 251-257. Qause 4 
of the ‘ Terms of Surrender of the 
Boer Forces in the Field ’ — see Pari. 
Papers, South Africa (1902), Cmd. 
1096 — expressly excluded from the 
amnesty ‘ certain acts, contrary to 
usages of war, which have been noti- 
fied by the Commander-in-Chief to 
the Boer Generals, and which shall 
be tried by court-martial immedi- 
ately after the close of hostilities.’ 
But-— see above, § 265 (n.) — ^the agree- 
ment embodying these terms of sur- 


render was not a treaty of peace, 
the Boer War having been terminated 
through subjugation. 

* This applies only to those who 
have not yet been convicted. Those 
rmdergoing a term of imprisonment 
need not be liberated at the con- 
clusion of peace ; see above, § 257. 

® See above, § 259a. 

* See above, § 132. 

® See above, § 125. 

® Article 214. 
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wMch kept them in captivity, but also for themselves, as 
in most cases they would not possess means to pay for their 
journey home. Therefore, although with the conclusion of 
peace they cease to be captives in the technical sense of the 
term, prisoners of war remain, as a body, under military 
discipline until they are brought to the frontier and handed 
over to their Government.^ The Geneva Convention of 1929 
provides that prisoners of war who are subject to criminal 
proceedings for an ordinary crime or offence may be detained 
until the end of the proceedings, and, if necessary, until the 
expiration of the sentence. The same applies also to 
prisoners convicted for such crimes and offences (Article 75). 
This probably means that prisoners who have been awarded 
disciplinary punishment must not be excluded from re- 
patriation on the ground that they have not yet undergone 
the punishment wholly or in part.^ 

BfiTival of § 276. The question how far a peace treaty revives treaties 
Treaties. between the parties before the outbreak of war 

is much controverted. Its solution depends upon the 
answer to the question of the effect of the outbreak of war 
upon existing treaties between belligerents, which has already 
been discussed.® In the absence of contrary provision in 
the treaty of peace, there can be no doubt that treaties 
which have been cancelled by the outbreak of war do not 
revive ; on the other hand, there can likewise be no doubt 
that treaties which have only been suspended by the out- 
break of war do revive. In practice it is usual for the parties 
to make special stipulations in the treaty of peace.* 


^ See Prisoners of War (Brest 
IMowsh\ Case, decided by the German 
BeichsgericM, Annual Digest, 1919- 
1922, Case No. 300. 

^ This is the solution adopted in 
Article 63 of the Convention, which 
deals with repatriation during hos- 
tilities, and in Article 219 of the 
Treaty of Versailles. After the 
IVanco-German War in 1871, Ger- 
many detained such prisoners, where- 
as Japan after the Russo-Japanese 
War in 1905 released them. After 
the World War the Allied and Associ- 
ated Powers released such German 
prisoners, unless the offence had been 


committed after a certain date. See 
Pradier-Fod6r6, vii. No. 2840 ; Bien- 
hauer, Die £riegsgefange7ischaft (1908), 
p. 79; Payrat, Le prisonnier de 
guerre (1910), pp. 364-370 ; and see 
the Treaty of Peace with Germany, 
Article 218. 

» See above, § 99, and the^ ve^ 
detailed discussion of the q[uesidon in 
Phillimore, iii* §§ 629-538. See ako 
Keeley in Qrotius Society, xii. (1927) 
pp. 7-17; Tobin, Te/rmination cf 
Multipartite Treaties (1933), pp. 126- 
193. 

* See, for example, the Treaty ctf 
Peace with Germany, Articles 282-^9. 
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VI 

PERPORMANCE OP TREATY OP PEACE 

Grotius, iii. o. 20 — ^Vattel, iv. §§ 24-34 — ^Phillimore, iii. § 697 — ^Halleck, i. pp. 

339-342, 347-348— Taylor, §§ 693-594— Wkeaton, §§ 548-560— Bluntschli, 

§§ 724-726 — ^Heffter, § 184 — ^Earchenheim in Holtzendorff, iv. pp. 817-822 — 

Ullmann, § 199 — ^Pauchille, §§ 1706-1709 (4) — ^Despagnet, Nos. 612 and 613 
— Rivier, ii. pp. 469-461 — ^Nys, iii. p. 763 — Calvo, v. §§ 3164-3168 — ^Piore, 
iii. Nos. 1704-1705 — ^Martens, ii. § 128 — ^Longuet, §§ 156-164 — ^M6rignhac, 
iii“. pp. 132-133 — ^Phillipson, Termination of War (1916), pp. 205-213. 

§ 277. The general rule that treaties must be performed Treaty of 
in good faith applies to peace treaties as well as to others, 

The great importance, however, of a treaty of peace, and carried 
its special circumstances and conditions, make it necessary 
to draw attention to some points connected with its per- 
formance.! Occupied territory may have to be evacuated, 
a war indemnity may have to be paid in cash, boundary 
lines of ceded territory may have to be drawn, and many 
other tasks performed. These tasks often necessitate the 
conclusion of numerous treaties for the execution of the 
peace treaty in detail, and the appointment of commis- 
sioners. Difficulties may arise m regard to the interpreta- 
tion ^ of certain stipulations, which will be settled by arbi- 
tration or otherwise if the parties cannot agree. Arrange- 
ments may have to be made for the case in which a part, or 
the whole, of the territory occupied during the war is to 
remain for some period under military occupation as a 
means of securing the performance of the peace treaty.^ / 

^ See aEove, vol. i. §§ 663-654. 409. The Allied occupation of the 

* As to means of securing the per- Rhineland came to an end on June 
formance of treaties, inclucfing peace 30, 1930, when the last zone was 
treaties, see above, vol. i. §§ 623-628. evacuated by the French troops ^n 
As to the occupation of the Rhine- pursuance of the agreements reached 
land by the AUies under the Treaty on August 29 and 30, 1929, at the 
of Versailles see Ireton in A.J,, Hague Reparation Conference. See 
xvii. (1923) pp. 460-469; Giese in the British White Paper, ‘ Inter- 
^.F., xii. (1922-1923) pp, 447-469; national Agreement on the Evacua- 
Huguet in xxxi. (1924) pp. tion of the Rhineland Territory,’ 

564-693; B.^yla.n6L, IHe RecMastellung Cmd. 3417 (1929), and Documents, 

^ besetzten Rheirdande (1923), and 1929, pp. 7-9. And see Toynbee, 
in Str^:p, Wort,, iii. pp. 316-322 ; Survey, 1929, pp. 167-188. For the 
tot the Rhineland Agreement of literature on questions arising out of 
June 28, 1919, between the Allied the occupation of the Ruhr by France 
jTOWOTs and Germany see British and certain of her Allies in 1923 see 
Tr^ty Series, No. 7 (1919), and fifth edition of this work, vol. ii, p, 
xiii. (1919), Suppl., pp. 404- 484, n. 2. 
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§ 278. Just as is the performance, so is the breach of 
peace treaties of great importance. A peace treaty can be 
violated in its entirety, or in one of its stipulations only. 
Violation by one of the parties does not ipso facto cancel the 
treaty ; but the other party has the option to cancel it on 
this ground. Just as with violation of treaties in general, 
so with violations of treaties of peace, some writers maintain 
that a distinction must be drawn between essential and 
non-essential stipulations, and that only violation of essential 
stipulations creates a right for the other party to cancel the 
treaty of peace. It has been shown above^ that the majority 
of writers rightly oppose the distinction. 

But a distinction must be made between a violation durii^ 
the period in which the conditions of the peace treaty have 
to be fulfilled, and a violation afterwards. In the first case, 
the other party may at once recommence hostilities, the 
war being considered not to have terminated through the 
violated peace treaty. The second case, which might 
happen soon, or not tmtil several years after the period for 
the fulfilment of the peace conditions, is in no way different 
from violation of any treaty in general. If a party cancels 
a peace treaty, and wages war against the State which 
violated it, this war is a new war, and in no way a continua- 
tion of the previous war, which was terminated by the 
violated treaty of peace. Just as in case of violation of a 
treaty in general, so in case of violation of a peace treaty, 
the injured party who wants to cancel it on that ground 
must do ' t'bis within reasonable time after the violation has 
taken place ; otherwise the treaty, or at least the non- 
violated parts of it, remains valid. A mere protest neither 
constitutes a cancellation nor reserves the right of cancefla- 
tion.2 


YII 

pnST T.TMlN ITTM 

Grotius, iii. c. 9— Bynkershoek, Quaestiones Juris pvbUci, i. o. 16 and 16-- 
Tattel, iii. §§ 204-222— Hall, § 162-166— Manning, pp. 190-196— Philli- 
more, ii i. §§ 539-690— Halleok, ii. pp. S3S-646— Taylor, § 696— Wheatcm, 

' See above, vol. i. § 647. • See above, vol. i. § 647. 
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g 398 — Bluntsohli, §§ 727-741— Heffter, §§ 188-192— Kirolienlieim in Holt- 
zendorff, iv. pp. 822-836— FauchiUe, § 1710 — ^Despagnet, No. 614— Nys, 
iii. pp. 757-758— Rivier, ii. pp. 314-316— Calvo, v. §§ 3169-3226— Fiore, 
iii. Nos. 1706-1712 — ^Martens, ii. § 128 — ^Fillet, p. 377 — ^Hyde, ii. § 922 
— Liszt, § 69, ii. (2) — Sertorio, Laprigonia di gu&rra e il diritto dipostlimimo 
(1916). 

§ 279. The term ' postliminium ’ is originally one of Concep- 
Roman Law, . derived from post and Umen (i.e. boundary), 

I According to Roman Law, the relations of Rome with 
foreign State depended upon whether or not a treaty of 
friendship ^ existed.] If such a treaty was not in existence, 
Romans entering the foreign State concerned could be en- 
slaved, and Roman goods taken there could be appropriated. 

Now, jiis postliminii denoted the rule (1) that a Roman so 
enslaved, should he ever return into the territory of the 
Roman Empire, became ipso facto a Roman citizen again, 
with aU the rights he possessed previous to his capture ; " 

(2) that Roman property, appropriated after entry into the 
territory of a foreign State, at once upon being taken back 
into the territory of the Roman Empire ipso facto reverted 
to its former Roman owner. Modern International Law and 
Municipal Law have adopted the term to indicate the fact 
that territory, individuals, and property, after having come 
in time of war imder the authority of the enemy, return, , 
either during the war or at its end, under the sway of their 
original sovereign. This can occur in different ways. 
Occupied territory can be evacuated voluntarily by the 
enemy, and then at once be reoccupied by the owner ; or 
it can be reconquered by the legitimate sovereign ; or it 
can be reconquered by a third party, and restored to its 
legitimate owner. Conquered territory can also be freed 
through a successful levy en masse. Property seized by 
the enemy can be retaken, but it can also be abandoned by 
the enemy, and subsequently revert to the belligerent from 
whom it was taken. Further, conquered territory can, in 
consequence of a treaty of peace, be restored to its legitimate 
sovereign. In aU such cases, the question has to be answered 
what legal effects the postliminium has in regard to the 
territory, the individuals thereon, or the property concerned. 

1 See above, vol. i. § 40. 
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§ 280 . Most writers confound the effects of postliminiuia 
according to Municipal Law with those according to Inter- 
national Law. For instance : whether a private ship which 
is recaptured reverts ipso facto to its former owner 
whether the former laws of a reconquered State revive 
ipso facto by the reconquest; whether sentences passed 
on criminals during occupation by the enemy should be 
annulled ; these, and many similar questions treated in 
books on International Law, have nothing at aU to do with 
International Law, but have to be determined exclusively 
by the Municipal Law of the respective States. International 
Law can deal only with such effects of postliminium as are 
international. These may be grouped under the fonowing 
heads : revival of the former condition of things, validity 
of legitimate acts, invalidity of illegitimate acts. 

§ 281 . Although a territory, and the individuals thereon, 
come through military occupation in war under the actual 
authority of the enemy, neither it nor they, according to 
the rules of International Law of our times, fall under the 
sovereignty of the invader.^ They remain, if not acquired 
by the conqueror through subjugation, under the sovereignty 
of the other belligerent, although the latter is in fact pre- 
vented from exercising his supremacy over them. Now, the 
moment the invader voluntarily evacuates such territory, 
or is driven away by a levy en masse, or by troops of the 
other belligerent, or of his ally, the former condition of things 
ipso facto revives. The territory and individuals affected 
are at once, so far as International Law is concerned, con- 
sidered to be again under the sway of their legitimate 
sovereign. For all events of international importance taking 
place on such territory the legitimate sovereign is again 
responsible towards third States, whereas during the tune 
of occupation the occupant was responsible. 

§ 282 . Postliminium has no effect upon such acts of a 
former military occupant connected with the occupied 
territory and with the individuals and property thereon, as 
he was, according to International Law, competent to 
perform ; these acts are legitimate acts. Indeed, the State 
^ See above, § 196. * See above, § 166. 
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into whose possession such territory has reverted must 
recognise these legitimate acts, and the former occupant 
has by International Law a right to demand this. Therefore, 
if the occupant has collected the ordinary taxes, has sold 
the ordinary fruits of immoveable property, has disposed of 
such moveable State property as he was competent to 
appropriate, or has performed other acts in conformity with 
the laws of war, this may not be ignored by the legitimate 
sovereign after he has again taken possession of the territory. 
However, this only extepds to acts done by or under the 
authority of the occupant during the occupation.^ 

§ 283. If the occupant has performed acts which, accord- InvaUdity 
ing to International Law, he was not competent to perform, 
postliminium makes the invahdity of these illegitimate acts Acts, 
apparent. Therefore, if the occupant has sold immoveable 
State property, such property may afterwards be claimed 
from the purchaser, whoever he is, without compensation. 

If he has appointed individuals to offices for terms outlasting 
the occupation, they may afterwards be dismissed. If he 
has appropriated and sold such private or pubhc property 
as may not legitimately be appropriated by a mihtary 
occupant, it may afterwards be claimed from the purchaser 
without payment of compensation.® 

§ 284. Cases of posthminium occur only when a conqueredt^jo Post 
territory reverts, either during or at the end of the war, hitor^j™””^ 

1 A case which aiustrates this hap- for their loss. The question whether 
peiied after the Franoo-Germaii War. the Germans had a right to enter 
In October 1870, during occupation into the contract at all is doubtful, 
by German troops of the D6parte- on the ground that the extent of 
ments de la Meuse and de la Meurthe, the fell in g involved seems to have 
a Berlin firm entered into a contract gone beyond the ordinary course of 
with the German Government to fell forestry, and thus exceeded the 
15,000 oak trees in the State forests powers of a usufructuary. (See 
of these ddpartemeTiis, paying in above, § 134 ; Fauchille, § 137 (n.).) 
advance £2250. The Berlin fir m sold But even if they had, it covered the 
its contractual rights to others, who, f el li n g of trees during their ooeupa- 
after having felled 9000 trees, sold, tion>only, and not afterwards, (The 
in March 1871, their right to fell the protocol of signature added to the 
remaining 6000 trees to yet another Additional Convention to the Peace 
party. The last-named party felled Treaty of Frankfort, signed on Beoem- 
some of them during the German her 11, 1871 — see Martens, N .U.G., 
occupation ; but when the French xx. p. 868 — comprised a declaration 
Government again took possession of that the French Government did not 
the territory, the contractors were recognise any liability to pay com- 
luevmited from felling any more pensation.) 
trees, and received no compensation * See also above, § 137 (n.). 
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’the possession of the legitimate sovereign. No case of post- 
liminium arises when a territory, ceded to the enemy by 
the treaty of peace, or conquered and annexed without 
cession at the end of a war terminated through simple 
cessation of hostilities,^ later on reverts to its former owner 
State ; or when the whole of the territory of a State which 
was conquered and subjugated regains its liberty, and 
becomes again the territory of an independent State.^ In 
these cases the territory has actually been under the sove- 
reignty of the conqueror ; the period between the conquest 
and the revival of the previous condition of things was not 
one of mere military occupation during war, but one of an 
interregnum during time of peace, and therefore the revival 
of the former condition of things is not a case of post- 
liminium.^ 


^ See above, § 263. 

2 Polish, courts and writers have, 
in the period after the World War, 
applied the conception of 
liminium in order to assert the 
continuity of present-day Poland 
with the pre-partition Polish State 
and to explain the nullity of at least 
some of the legislative and executive 
acts of Russia in respect of her Polish 
provinces. See KulaJcowaki and 
OtTiera v. Szumkowshi decided by the 
Supreme Court of Poland, An/mcd 


Digest, 1927-1928, Case No. 375 ; and 
Vszyclca v. Poliak Treasury, ibid,, 
1929-1930, Case No. 289. .^d see 
Ehrlich, Prawo naroddw (2nd ed., 
1932), pp. 300-304, and Hubert, 
Przywrdcenie wtadzypanatwowej (1936), 
and the same, Rozhiory i odrodzenu 
Rzeczypoapolitej (1937) (in Polish). 

^ Por an illustration see the case 
of the domains of the Electorate of 
Hesse-Cassel in Phillimore, iii. §§ 568- 
674. 
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ON NEUTRALITY IN GENERAL 


I 

development of the institution of neuthality 

Ha.n, §§ 208-214 — ^La-wrence, § 223 — ^Westlake, ii. pp. 198-206 — ^PhiUimore, 
iii. §§ 161-226 — ^Twiss, ii. §§ 208-212 — ^Hershey, No. 446 — ^Taylor, §§ 596- 
613 — ^Walker, History, pp. 196-202, and Science, pp. 374-387 — Geffcken in 
EoUzendorff, iv. pp. 614-634 — ^UUmann, § 190 — ^PancMUe, §§ 1441-1446 (10) 
— ^Despagnet, No. 687 — ^Rivier, ii. pp. 370-375 — ^Nys, iii. pp, 635-546 — 
Calvo, iv. §§ 2494-2591 — ^Piore, iii. Nos. 1503-1535 — ^Martens, ii. § 130 — 
Dupuis, Nos. 302-307 — ^M^rignliac, iii®. p. 496 — Boeck, Nos. 8-152 — ^Kleen, 
i. pp. 1-70 — ^Hyde, ii. §§ 844-847 — ^Rolin, §§ 922-930 — ^De Louter, ii. pp. 387- 
403— Hatsokek, pp. 322-325--Cruohaga, §§ 1163-1183— Suarez, §§ 493-499 
— ^Kunz, pp. 203-212 — Genet, §§ 376-379, 393-397 — Holdsworth, History 
of English Law, v. (1924) pp. 43-44, 47-49 — ^Holland, Lectures, pp. 395-401 — 
Keith’s Wheaton, pp. 912-930, 1009-1025 — Cauchy, Le droit maritime 
international (1862), ii. pp. 232-439 — Gessner, pp. 1-69 — ^Bergbohm, Die 
hewaffnete Newtrcditdt 17 80-17 8S (1884) — ^FauchiUe, La diplomatie frangaise 
et la ligue des neulres 1780 (1893) — Sohweizer, Oeschichte der schweizerischen 
Neutralitdt (1896), i. pp. 10-7^ — ^Wehberg, § 2 — ^Pyke, The Law of Con- 
traband (1916), pp. 20-88 — ^Wijnveld, Neutraliteitsreckt te Land (1917), 
pp. 1-14 — ^Piggott and Ormond, Documentary History of the Armed 
Neutralities (1919) — Scott, The Armed Neutralities of 1780 and 1800 (1919) 
— ^Butler and Maoooby, The Development of International Law (1928), pp. 
229-247, 261-267 — Jessup, American Neutrality and International P(dice 
(1928) — ^Haase, Wandlung des Neutralitatsbegrijfes (1932) — Jessup and 
De4k, Neutrality, i. ; The Origins (1935), pp. 3-49— Turlington, Neutrality, 
iii. : The World War Period (1936) — Jessup, Neutrality, iv, : Today and 
Tomorrow (1936) — ^Kulsrud, Maritime Neutrality to 1780 (1936) — ^Botti6, 
Essai sur la genhse et Involution de la notion de neutralitd (1937) — ^Hom, 
Qeschichtliche entwichlung des neuzeitlichen Neutralitdtshegriffs (1938) — 
Sultan, Devolution du concept de la nevtralitii (1938) — Cohn, Neo-Neutrality 
(1939) — ^Roxburgh in the Journal of Comparative Legislation, 3rd set., i. 
(1919) pp. 17-24 — G. G. PhiUimore in Orotius Society, iv. (1919) pp. 43-70 — 
Strisower in v. (1926) pp. 184-204 — ^Hammarskjbld in Bibl, Visser,, 

iii. pp. 55-141 — Crichton in B.T., 1928, pp. 101-111 — ^Warren in Foreign 
Affairs {U.SA..), xii. (1933-1934), pp. 371-394 — ^Boye in Hague Recueil, 
64 (1938) (ii.), pp. 161-218 — ^T4n4kides in RJ., 3rd ser., xx. (1939) pp, 
266-285. 

For neutrality during the World War : Fauchille, §§ 1446 (7)-1446 (10)— 
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M6rignhao-L6monon, ii. pp. 338-448 — ^Bottid, op. cit., pp. 283-306— 
Alvarez, La grande gn&rre europienne et la neutralitd du Chili (1916) — ^Ariga, 
La Chine et la grande guerre europienne (1920) — Japikse, Lie 8tellung 
Hollands im Wdthriege (1920) — Oyhanarte, Argentiniens Neutralitdt (1920) 
— ^Vanderbosch, The Neutrality of the Netherlands during the World War 
^(1927)— Vigness, The Neutrality of Norway during the World War (1932)— 
^Graham in A.J., xvii. (1923) pp. 704-723 (general)— Mathieu in A.J., xiv. 
(1920) pp. 319-342 (as to Chile) — ^De Carvalho in 5.7., 1920-1921, pp. 126- 
187 (fl-s to Brazil) — ^van Eysinga in Z.V., xvi. (1932) pp. 603-632 (as to 
Holland) — ^As to the United States see below, p. 602. See also the 
list of works relating to neutrality in many particular wars given by 
Fauchille, § 1441 (n.), and the various volumes on the Economic and 
Social History of the World War, published by the Carnegie Endowment 
for International Peace. See also Ueik and Jessup, A Collection of 
Neutrality Laws, Regulations and Treaties of Various Countries , 2 vols. 
(1939) (with supplements bringing this valuable collection up to date). 

§ 285 . Since in antiquity there was no notion of an 
International Law,^ it is not to be expected that neutrality 
as a legal institution should have existed among the nations 
of old. Neutrality did not exist even in practice, for belli- 
gerents never recognised an attitude of impartiality on the 
part of other States. If war broke out between two nations, 
third parties had to choose between the belligerents, and 
become allies or enemies of one or the other. This does not 
mean that third parties had actually to take part in the 
fighting. Nothing of the kind was the case. But they had, 
if necessary, to render assistance : for example, to allow 
the passage of belligerent forces through their country, to 
supply provisions and the like to the party they favoured 
and to deny all such assistance to the enemy. Several 
instances are known of efforts ^ on the part of third parties 
to take up an attitude of impartiality ; but belligerents 
never recognised such impartiality. 

§ 286 . During the Middle Ages ® matters only changed 
fto the extent that, in the latter part of this period, belli- 
gerents did not exactly force third parties to a choice ; legal 
duties and rights connected with neutrality did not exist. 
A State could maintain that it was no party to a war, 


1 See above, vol. i. § 37. 

* See Geffoken in Holtzendorff, iv. 
pp. 614-616. 

^ See Botti4, op. cit. at p. 487, pp. 


66-120. On the notion of neutrality 
in ancient Greece see S6f6riad(fes in 
B.I., 3rd ser., xvi. (1936) pp. 641-663. 
See also Botti4, op. cit. at p. 487, 
pp. 20-64. 
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although it furnished one of the belligerents with money, 
troops, and other kinds of assistance. To prevent such 
assistance, which was in no way considered illegal, treaties 
were frequently concluded, during the latter part of the 
Middle Ages, specially stipulating that neither party was 
to assist the enemies of the other in any way during time of 
war, or allow his subjects to do so.^ Through the influence 
of such treaties, 2 the difference between real and feigned 
impartiality of third States during war became recognised ; 
and neutrality, as an institution of International Law, 
gradually developed during the sixteenth century.® y/ 

§ 287. At the time of Grotius, neutrality was recognised Neutral- 
as an institution of International Law, although it was only 
in its infancy and needed a long time to reach its present teenth 
range. Grotius did not know, or at any rate did not use, 
the term neutrality.^ He treats neutrality in the very short 
seventeenth chapter of the Third Book on the Law of War 
and Peace, under the title De his, qui in belh medii sunt, and 
only establishes two doubtful rules.® The first is that 
neutrals shall do nothing which may strengthen a beUi- i.' 
gerent whose cause is unjust, or hinder the movements of 
a belligerent whose cause is just. The second rule is that, , 
in a war in which it is doubtful whose cause is just, neutrals ^ 
shall treat both belligerents alike, in permitting the passage 
of troops, in supplying provisions for the troops, and in not 
rendering assistance to persons besieged. 


^ The collection of rules and cus- 
toms of maritime law which goes 
under the name of the Conaolato del 
Mare made its appearance about the 
middle of the fourteenth century. 
One of its rules, i.e. that in time of 
war enemy goods on neutral vessels 
might be confiscated, but that, on 
the other hand, neutral goods on 
enemy vessels must be restored, 
became of great importance, since 
Great Britain acted accordingly from 
the b^inning of the eighteenth 
century until the outbreak of the 
Crinman War in 1854. See above, 
§176. 

* Por a lucid survey see Jessup and 
De^, Neutrality y i. Chigina (1936), pp. 

* See * Neutrality and Neutralisa- 


tion in the Sixteenth Century — ^Li6ge,’ 
by W. S. M. Knight (Journal of 
Comparative Legislation, 3rd ser., ii. 
(1920) p. 98), and ‘ Neutrality of the 
Channel Islands during the Pifteenth, 
Sixteenth and Seventeenth Cen- 
turies,’ by E. T. NicoUe, ibid., p. 238. 

^ That the term was known at the 
time of Grotius may be inferred from 
the fact that Neumayr de Ramsla in 
1620 published his work Von der 
Neutralitdt und Assisfenz in Kriegs- 
zeiien ; see Nys in BJ., xvii. (1886) 
p. 78. 

* § 3. See Holland, Lectures, p. 407, 
for examples showing .the frequent 
use of the term ‘ neutrality ’ in the 
sixteenth century. See also Holds- 
worth. History of English Law, v. p. 48. 
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The treatment of neutraKty by Grotius shows, on the one 
hand, that, apart from the recognition of the fact that third 
parties could remain neutral, not many rules regarding the 
-^duties of neutrals existed, and, on the other hand, that the 
granting of passage to troops of belligerents, and the supply 
of provisions to them, were not considered illegal. Indeed, 
the practice of the seventeenth century shows in numerous 
instances that neutrality was not really an attitude of 
impartiality, and that belligerents did not respect the 
territories of neutral States.^ 

Progress § 288. It was not until the eighteenth century that 
’ theory and practice agreed that it was the duty of neutrals 
during to remain impartial, and of belligerents to respect the 
territories of neutrals. Bymkershoek and Vattel formulated 
Century, adequate conceptions of neutrality, Bynkershoek^ does 
not use the term ‘ neutrality,’ but calls neutrals non hastes, 
and he describes them as those who are of neither party— 
qui neutrarum partium sunt — ^in a war, and who do not, in 
accordance with a treaty, give assistance to either party, 
Vattel,^ on the other hand, uses the term ' neutrality,’ and 
gives the foUowmg definition : ‘ Neutral nations, during a ; 
war, are those who take no one’s part, remaining friends 
common to both parties, and not favouring the armies of 
one of them to the prejudice of the other.’ But although ^ 
Vattel’s book appeared in 1768, twenty-one years after that 
of Bynkershoek, his doctrines are in some ways less ad- 
vanced than those of Bynkershpek. Bynkershoek, in contra- 
distinction to Grotius, maintained that in the absence of a 
previous treaty promising help,^ neutrals had nothing to do 
with the question as to which party in a war had a just 
cause ; that neutrals, being friends to both parties, have 
not to sit as judges between them, and consequently, must 
not give or deny to one party or the other more or less in ; 
accordance with their conviction as to the justice or in- 
justice of the cause of each. Vattel, however, taught ^ that 
a neutral, although he may generally allow the passage ^ ^ 

^ Por some examples see Hall, § 209. there \ 7 as rooin for the distiiao<aoi|^^ 

® Quioesiionea Juris publici, i. o. 9. between just and unjust wars : i. 

, ’ .^'iM.§103. 

which case, he admitted, * iii. § 136. 
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troops of tlie belligerents through, his territory, may refuse 
it to a belligerent making war for an unjust cause.^ 

Although the theory and practice of the eighteenth 
century agreed that it was the duty of neutrals to remain 
impartial, the impartiality demanded was not at all strict, 

For throughout the greater part of the century, a State was 
considered not to violate neutrality by furnishing one of 
the belligerents with such limited assistance as it had pre- 
viously promised by treaty.^ In this way troops could be 
supplied by a neutral to a belligerent, and passage through 
neutral territory could be granted to his forces. Secondly, 
either belligerent might use the resources of neutrals. It 
was not considered a breach of neutrality for a State to 
allow one or both of the belligerents to levy troops on its 
territory, or to grant letters of marque to its merchantmen. 

It is true that, during the second half of the eighteenth 
century, theory and practice became aware that neutrality 
was not consistent with these and other indulgences. But 
this only led to a distinction between neutrality in the strict 
sense of the term and imperfect neutrality. However, as 
regards the duty of belligerents to respect neutral territory, 
progress was made during this century. Whenever neutral 
territory was violated, reparation was asked for and made. 
Nevertheless, it was considered lawful for a victor to pursue 
a vanquished army into neutral territory, and for a fleet to 
pursue^ a defeated enemy fleet into neutral territorial waters. 

§ 289. Whereas, on the whole, the duty of neutrals to First 
remain impartial, and the duty of belligerents to respect 
neutral territory, became generally recognised during thetrality. 
eighteenth century, the members of the Family of Nations 
did not come to an agreement during this period regarding 
the/treatment of neutral vessels trading with belligerents. 

Wis true that the right of visit and search for contraband 
of war, and the right to seize contraband, were generally 
recognised, but in other respects no general theory and 
practice were agreed upon. France and Spain upheld the 

^ On the former attempts to dis- (1913) pp. 173-181, and the examples 
tingnish between just and unjust in Hall, § 211. 
causes see above, § 61 (n.). 

* See Nys in BJ., 2nd ser., xv. » See below, §§ 320, 347 (4). 

5 *. 
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rule that neutral goods on enemy ships, and also neutral 
ships carrying enemy goods, could, be seized by belligerents. 
England, on the other hand, while conceding from time to 
time the rule ‘ free ship, free goods,’ by particular treaties 
with certain States, throughout the eighteenth century gener- 
ally foUowed the rule of the Consolato del Mare, according to 
jy which enemy goods on neutral vessels might be confiscated, 
whereas neutral goods on enemy vessels had to be restored. 

England also upheld the principle that the commerce of 
neutrals should in time of war be restricted to the same limits 
as in of peace, since most States in time of peace 
reserved cabotage and trade with their colonies for vessels 
of their own merchant marine. It was in 1756 that this 
principle first came into question. In that year, during 
war with England, France found that the naval superiority 
of England prevented her from carr 3 dng on her colonial 
trade by her own merchant marine, and therefore threw it 
open to vessels of the Netherlands which had remaiued 
neutral. England then ordered her fleet to seize all such 
vessels with their cargoes, on the ground that they had 
become incorporated with the French merchant marine, 
had thereby acquired enemy character. Ever since that 
time the above principle has been commonly called the 
‘ rule 1 of 1756,’ although it is now proved ^ that, as early as 


1 The Immanuel (1799) 2 C. Rob. 
186. A clear statement of the rule 
and the facts is given by Reddie, 
Mesearches, i. pp. 307-313. See also 
the literature quoted below, § 400 (n.) ; 
Phillimore, iii. §§ 212-222 ; HaU, 
§ 234 ; Manning, pp. 260-267 ; West- 
lake, ii. p. 294 ; Moore, vii. § 1180 ; 
Boeok, Mo. 62 ; Dupuis, Nos. 131- 
133 ; Higgins, War and the Private 
Citizen (1912), pp. 169-192. Note 
that the original meaning of the rule 
of 1766 is different from the meaning 
it received by its extension in 1793. 
From that year onwards, England 
considered not only those neutral 
vessels which embarked upon the 
French coasting and colonial ti^de 
thrown open to them during the war 
with England as having acquired 
enemy character, but also those 
which carried neutral goods from 


neutral ports to ports of a Frent^ 
colony. This extension of the rule 
was clearly unjustified, and it is not 
ossible to believe that it will evw 
e revived. 

® See Marsden, Law and CtLstom 
oj the Seay ii. (1916) p. 436, who 
mentions the case of the Geres, the 
reference to which is H.O.A. Misc, 
876 in the Pubhc Record Office. 
There are even earlier cases. In 1^ 
the Venter a and the Ponte, Venetian 
vessels, were condemned by the 
Dutch Q-ovemment for participa^ 
tion in Spanish closed trade ; (Brii&h) 
Calendar of State Papers, Venice, 
1603-1607, Nos. 184, 221, cited by 
Marsden in 26 English JSistori^ 
Beview (1910), p. 244, together wi^ 
some others. See also Pares, Goht^ 
Blockade and Neutral Bights, 77^- 
1763 (1938). 
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1744, the British Prize Courts considered it a settled rule 
of law that a neutral vessel had no right in time of war to 
carry on such trade of a belligerent as was closed to it in 
time of peace. ^ 

In the practice of declaring enemy coasts to be blockaded, 
and condemning captured neutral vessels for breach of 
blockade, although the blockades were by no means always 
effective, England followed other Powers. 

As privateering was legitimate and in general use, neutral 
commerce was considerably disturbed during every war 
between naval States. In 1780, during the war between 
Great Britain on the one hand, and her American colonies, 
France, and Spain on the other, Russia sent a circular ^ to 
Great Britain, France, and Spain, in which she proclaimed 
the following five principles : (1) that neutral vessels should 
be allowed to navigate from port to port of belligerents, and 
along their coasts ; (2) that enemy goods on neutral vessels, 
contraband excepted, should not be seized by belligerents ; 
(3) that, with regard to contraband, Articles 10 and 11 of the 
Treaty of 1766 between Russia and Great Britain should be 
applied in all cases ; (4) that a port should only be con- 
sidered blockaded if the blockading belligerent had stationed 
vessels there, so as to create an obvious danger for neutral 
vessels entering the port ; (5) that these principles should 
be applied in the proceedings and judgments on the legality 
of prizes. In July 1780 Russia ^ entered into a treaty with 
Denmark, and in August 1780 with Sweden, for the purpose 
of enforcing those principles by equipping a number of 
men-of-war. Thus the ‘ Armed Neutrality ’ made its appear- 
ance, In 1781 the Netherlands, Prussia, and Austria, in 1782 
Portugal, and in 1783 the Two Sicihes joined the league. 
France, Spain, and the United States ^ of America accepted 
its principles without formally joining. The war between 
Great Britain, the United States, Prance, and Spain was 
terminated in 1783, and the war between Great Britain and 

1 As to the ‘rule of 1766’ in ® Martens, R., iii. pp. 189, 198. 
the Russo-jrapanese War see above, 

1^89(4); and in the World War, * See Albrecht in Z.V., vi. (1912) 
§ 562. pp. 436-449 ; Carpenter in A.J., xv. 

i2., iii. p. 168. See (1921) pp. 511-622, and Kulsmd, i5id.. 
Reddle, Mesea/rchea, i. pp. 321-367. xxix. (1935) pp. 423-447. 



# 


The 
French 
Revolu. 
tion and 
the 

Second 

Armed 

Neu- 

trality, 


494 ON NEUTRALITY IN GENERAL [§290 

the Netherlands in 1784 ; but in the treaties of peace the 
principles of the ' Armed Neutrality ’ were not mentioned. 
This league had no direct practical consequences, since Great 
Britain retained her former standpoint. Moreover, some of 
the States that had joined it acted contrary to some of its 
principles when they themselves went to war — Sweden, for 
example, during her war with Russia in 1788-1790, and 
France and Russia in 1793 — and some of them concluded 
treaties in which were stipulations at variance with these 
principles. Nevertheless, the First Armed Neutrality has 
proved of great importance, because its principles furnished 
the basis of the Declaration of Paris of 1856.^ 

§ 290. The wars of the French Revolution and the 
Napoleonic Wars showed that "the time was not yet ripe for 
the progress 2 aimed at hf the First Armed Neutrality. 
Russia, the very same Power which had initiated the Armed 
Neutrality in 1780 under the Empress Catharine 11. (1762- 
1796), joined Great Britain in 1793 in order to interdict all 
neutral navigation into ports of Prance, with the intention 
of subduing France by famine. Russia and Great Britain 
justified their attitude by the exceptional character of their 
war against France, which had proved to be the enemy of 
the security of all other nations. The French Convention 
answered with an order to the French fleet to capture all 
neutral ships carrying provisions to enemy ports, or carrying 
enemy goods. 

But although Russia had herself acted in defiance of the 
principles of the First Armed Neutrality, she called a Second 
Armed Neutrality into existence ia 1800, during the reign 
of the Emperor Paul. The Second Armed Neutrality was 
caused by the refusal of Great Britain to concede immun ity 
from visit and search to neutral merchantmen under con^ 
voy.^ Sweden was the first to claim in 1653, during the war 
between Holland and Great Britain, that the belligerents 
should not visit and search Swedish merchantmen under 

^ SeeB3jleT,Diebewaff7i€teNeutrdli- 468; ii. pp. 1-232. And see, in 
tcU von 178011800 und ihre Amwirhwng tioular, Phillips and Reede, N 
in der Pariser und der Londoner See^ vol. ii. : The Napoleonic Period (I23c^ 
ImegerechterhldruTig (1933). 

* See Reddie, Researches, i. pp. 418- 


® See below, § 417. 
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convoy of Swedish *men-of-war, provided that a declaration 
was made by the men-of-war that the merchantmen had 
no contraband on board. Other States later raised the 
same claim, and many treaties were concluded which stipu- 
lated the immunity from visit and search of neutral mer- 
chantmen under convoy. But Great Britain refused to 
recognise the principle, and when, in July 1800, a British 
squadron captured a Danish man-of-war and her convoy 
of several merchantmen for having resisted visit and search, 
Russia invited Sweden, Denmark, and Prussia to renew the 
‘ Armed Neutrality,’ and to add to its principles the further 
principle, that belligerents should not have a right of visit 
and search in case the commanding officer of the man-of- ^ 
war, under whose convoy neutral merchantmen were sailing, 
should declare that the convoyed vessels did not carry con- 
traband of war. In December 1800 Russia concluded 
treaties with Sweden, Denmark, and Prussia consecutively, 
by which the ' Second Armed Neutrahty ’ became a fact.^ 
It lasted only a year on account of the assassination of the 
Emperor Paul of Russia on March 23, and the defeat of the 
Danish fleet by Nelson on April 2, 1801, in the battle of 
Copenhagen. Nevertheless, the Second Armed Neutrality 
likewise proved of importance, for it led to a compromise 
in the ‘ Maritime Convention ’ made between Great Britain 
and Russia under the Emperor Alexander I. on June 17, 
1801, at St. Petersburg,^ to which Denmark and Sweden 
acceded on October 23, 1801. By Article 3 of this treaty, 
Great Britain recognised, as far as Russia was concerned, 
the rules that neutral vessels might navigate from port to 
port, and on the coasts, of belligerents, and that blockades 
must be effective. In the same article *'Great Britain forced 
Russia to recognise the rule that enemy goods on neutral 
vessels might be seized, and did not recognise the immunity 

^ Martens, JB., vii. pp. 127-202. of the ‘ Maritime Convention ’ con- 
See also Martens, Causes cUkbres, iv. tained a compromise, because they 
pp. 219-302, and Genet, ii. pp. 613- did not concern all maritime Powers ; 
515. but surely they did constitute a com- 

* Martens, R., vii. p. 260, and promise between Great Britain on the 
Kjrauel in Festschrift der Berliner one hand, and Russia, Denmark, and 
Jwistenfahdtdt fUr MeinricK Brunner Sweden on the other. See also 
(1914;), pp. 69-107. Kxauel {op, cit, Phillips and Reede, op, eit,, pp. 107- 
p. 97) denies that the stipulations 111. 
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of neutral vessels under convoy from visit and search 
although, by Article 4, she conceded that the right should 
in that case be exercised only by men-of-war, and not by 
privateers. 

But this compromise did not last long. When, in Novem- 
ber 1807, war broke out between Russia and Great Britain 
Russia, in her declaration of war,^ annulled the Maritime 
Convention of 1801, proclaimed anew the principles of the 
First Armed Neutrality, and asserted that she would never 
again drop them. Great Britain, in her counter-declaration,^ 
proclaimed her return to those principles against which the 
First and the Second Armed Neutralities were directed, and 
she was able to point out that no Power had apphed these 
principles more severely than had Russia under the Empress 
Catharine II. after she had initiated the First Armed 
Neutrality. 

Thus aU progress made by the Maritime Convention in 
1801 fell to the ground. Times were not favourable to any 
progress. After Napoleon’s Berhn Decrees in 1806,® order- 
ing the boycott of all British goods, Great Britain declared 
aU French ports, and all the ports of the allies of France, 
blockaded, and ordered her fleet to capture all ships destined 
to them. 

Neu- § 291. The development of the rules of neutrality duru^ 

d^ag the nineteenth century was due to four factors, 

teen^^' ' most prominent and influential factor was the 

Century. attitude of the United States of America towards neutrality 
from 1793 to 1818.^ When Great Britain in 1793 joined the 
war which had broken out in 1792 between the so-called 
First Coahtion and France, Genet, the French diplomatic 
envoy accredited to the United States, granted letters of 
marq[ue to American merchantmen manned by American 
citizens in American ports. These privateers were destined 
to cruise against British vessels, and French Prize Courts 


1 Martens, It., viii. p. 706. A.J,, xxiv. (1930) pp. 279-309; the 

® Martens, R., viii. p. 710. same, The Tirst American 

® See Sherman in A.J., xvi. (1922) (1934) ; Phillips and Beede, op. cU., 

pp. 400-419 and pp. 661-584. pp. 170-209. See also Savage, Foljc/t} 

^ See Westengard in Journal of of the United States towards Maritme 
ComparaiiDe Legislation, New Ser., Commerce in War, vol. i., 1776-1914 
xl. (1917) pp. 10-12; Hyneman in (1934). 
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were set up by the French minister in connection with 
French consulates in American ports. On the complaint 
of Great Britain, the Government of the United States 
ordered these privateers to be disarmed and the French 
Prize Courts to be closed down.^ As the trial of Gideon 
Henfield,^ who was acquitted, proved that the Municipal 
Law of the United States did not prohibit the enlistment of 
American citizens in the service of a foreign belligerent, 
Congress in 1794 passed an Act temporarily forbidding 
American citizens from accepting letters of marque from a J 
foreign belligerent or enlisting in the army or navy of a/ 
foreign State, and forbidding the fitting out and arming of! 
vessels intended as privateers for foreign belligerents. Otheq 
Acts were passed from time to time. Finally, on April 20, 
1818, Congress passed a Foreign Enlistment Act, which 
contained provisions intended to be permanent, and was the 
basis of the British Foreign Enlistment Act of 1 8 1 9 . Thus the 
United States initiated the present practice , according to which \ 
it is the duty of neutrals to prevent the fitting out and arming! 
on their territory of cruisers for belligerents, to prevent! 
recruitment on their territory for belHgerents, and the like. 

(2) Of great importance became the permanent neutrahs- v 
ation of Switzerland and Belgium.^ These States naturally 
adopted, and retained, throughout every war during that 
century, an exemplary attitude of impartiality towards the 
belligerents ; and each time war broke dut in their vicinity 
they took effectual military measures to prevent belligerents 
from using their neutral territory and resources. 

(3) The third factor was the Declaration of Paris of 1856, 
which incorporated into International Law the rule 'free 
ship, free goods,’ the rule that neutral . goods on enemy 
ships must not be appropriated, a,nd the rule that blockades 
must be effective.^ 

(4) The fourth factor was the general development of the 
military and naval resources of all members of the Family 
of Nations. As during the second half of the nineteenth 
century aU the larger States were obliged to keep their armies 

^ See Wliarton, iii. §§ 395-396. ® See above, vol. i. §§ 98, 99. 

^ See Taylor, § 609. * See above, § 177. 

voL. n. 


2i 
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and navies in constant readiness for war, it followed that, 
whenever war broke out, each belligerent was anxious not 
to injure neutral States lest they should take the part of 
the enemy. On the other hand, neutral States were always 
anxious to fulfil the duties of neutrality for fear of being 
drawn into the war. 

Neu- § 292. This development continued up to the outbreak of 

the World War in 1914. The South African and Russo- 
Twentieth Japanese Wars^ produced several incidents which gave 
^^t^e occasion for the Second Hague Conference of 1907 to bring 
World neutrality within the range of its deliberations, and to agree 
upon Convention V. respecting the Rights and Duties of 
Neutral Powers and Persons in War on Land,^ and Con- 
vention XIII. respecting the Rights and Duties of Neutral 
Powers in Naval War ^ ; neither of these Conventions, 
however, has been ratified by Great Britain. Moreover, 
some of the other Conventions agreed upon at this Confer- 
ence, although they do not directly concern neutral Powers, 
are indirectly of great importance to them.^ Thus Con- 
vention VII., relative to the Conversion of Merchant-ships 
into Warships, indirectly concerns neutral trade as well as 
the Convention VIII. relative to the Laying of Automatic 
Submarine Contact Mines, and Convention XI. relative to 
certain Restrictions on the Exercise of the Right of Capture. 

1 Campbell, Neutral Rights and constitute the rules for tbe enforce- 
Obligations in the Anglo-Boer War ment of her neutrality: League of 
(1908) ; Baty, International Law in Nations, Monthly Summary, 1939, p. 
Sovlh Africa (1900); Lerouse, Le 318. Mexico, Venezuela, Uruguay, and 
droit iTVternational pendant la guerre some other States similarly announced 
maritime russo-japonaise (1924). that their neutrahty would be based 

® See L6monon, pp. 407-426 ; Hig- on the Hague Conventions. This was 
gins, pp. 290-294 ; Boidin, pp. 121- so because, as stated in the Argentine 
134 ; Nippold, § 25 ; Scott, Confer- proclamation of neutrality of Septem- 
ences, pp. 641-665 ; Bustamante in ber 4, 1939, ‘ notwithstanding the 
A.J., ii. (1908) pp. 96-120. Conventions of 1907 lack legislative 

® See L^monon, pp. 665-603; approval, they possess the greatest 
Higgins, pp. 467-483 ; Bernsten, § 13 ; value as a source of doctrine to deter- 
Boidin, pp. 237-247 ; Dupuis, Guerre, mine the rights and duties of neutnd 
Nos. 277-330 ; Nippold, § 34 ; Scott, states and persons and have already 
Conferences, pp. 620-648 ; Hyde in been invoked by this Gover^ent 
AJ., ii. (1908) pp. 607-627. in previous similar cases.’ Similar 

* IninformingtheSecretary-General reasons were given by the Chile^ 
of the Leagueof her intention to remain Government in declaring applicable, in 
neutral in the war which broke out the Neutrality Decree of Septemb^ 
with Germany in September 1939, 1939, the Hague Conventions No. Y. 

Argentina stated that the Hague and No. XIII. and the Deolaraiaon of 
Conventions of 1899 and 1907 would London. 
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By Convention XII. the Conference agreed upon the estab- 
lishment of an International Prize Court to serve as a Court 
of Appeal from decisions of the Prize Courts of either 
belligerent which concerned the interests of neutral Powers 
or their subjects ; but this Convention secured no ratifica- 
tion.^ In order to find a basis of generally accepted prize 
law on which the proposed court might found its judgments, 
a Naval Conference met in London in 1908, and in 1909 
produced the Declaration of London concerning the laws of 
naval war, which represented a code comprising rules 
respecting blockade, contraband, unneutral service, destruc- 
tion of neutral prizes, transfer to neutral flag, enemy char- 
acter, convoy, resistance to search, and compensation. 

During the Turco-Italian War, the first naval war fought 
after the Declaration had been drawn up, both belligerents 
complied with it, although it had not been ratified by any 
Power, and Turkey was not even a signatory. When the 
World War came, the Declaration was stiU unratified ; but 
the United States of America at once invited both groups 
of belligerents to adopt it, although it had not become 
legally binding. Germany and Austria-Hungary agreed 
on condition that their enemies did the same ; but Great 
Britain, Prance, and Russia were only prepared to adopt the 
Declaration with certain modifications.^ This they in fact 
did during the first part of the war. Great Britain, for 
example, by an Order in Council of August 20, 1914,® put 
the Declaration into force, rejecting, however, its lists of 
contraband, and modifying its rules as to false papers,^ 
destination of contraband,® and knowledge of the existence 
of a blockade.® This Order also directed the courts to 
regard the General Report of the Drafting Committee as an 
authoritative statement of the meaning and intention of 
the Declaration.’ For the Order of August 20, 1914, a new 
Order was substituted on October 29, 1914.® By this new 

^ See below, §§ 438-447. * See below, § 404. 

* Above, vol. i. § 50a ; AJ., ix. ® See below, § 403a. 

(1915), Special Suppl., pp. 1-8 ; and ® See below, § 384. 

Verzijl, §§ 50-54. ’ See above, vol. i. § 654 (8). 

* Ae I)eclaration of London Order * The Declaration of London Order 

in Council (No. 1), 1914; London in Oonncil (No. 2), 1914; London 
GitzeMe, Angi^ 21, 1914. QazeUe, October 30, 1914. 
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Order the Declaration remained in force, but -with additional 
modifications as to the carriage of contraband ^ and without 
any direction as to the General Eeport. A further Order of 
October 20, 1916,2 ^thdrew Article 67, which provided that 
the neutral or enemy character of a vessel was to be deter- 
mined by the flag which she was entitled to fly * ; and an 
Order of March 30, 1916,* withdrew Article 19, relating to 
capture for breach of blockade,® and made further modi- 
fications in the rules as to contraband. 

This was the last of the Declaration of London Orders 
in Council. For by a joint memorandum of July 7, 1916.« 
Great Britain and France notified the neutral Powers that, 
whereas at the beginning of the war the Allied Governments 
had adopted the Declaration because it seemed to present 
in its mai" lines a statement of the rights and duties of 
belligerents based on the experience of previous naval wars, 
as the World War had developed it became clear that its 
rules, while not in aU respects improving the safeguards 
afforded to neutrals, did not provide belligerents with the 
most effective means of exercising their admitted rights. 
These rules, they argued, could not stand the strain imposed 
by the test of rapidly changing conditions and tendencies 
which could not have been foreseen, and they had therefore 
come to the conclusion that they must confine themselves 
simply to applying the historic and admitted rules of the 
Law of Nations. In pursuance of this policy. Great Britaiii 
by the Maritime Rights Order in Council of July 7, 1916,’ 
•withdrew all the Declaration of London Orders in Council, 
declared that she would exercise her belligerent rights at 
sea in strict accordance with the Law of Nations, and laM 
down four special rules -with regard to contraband® and 
continuous voyage.® 

From July 7, 1916, therefore, the Declaration of London 


1 See below, § 403a. 

2 The Declaration of London Order 
in Council, 1916 ; LoTidon Odzette, 
October 26, 1915. 

® See above, § 89. 

* The Declaration of London Order 
in Council, 1916; London Gazette, 
March 31, 1916. 


® See below, § 386 (n.). 

® Pari. Papers, Misc. No. 22 (1916), 
Cmd. 8293 ; and above, vol. i. 1 60a. 

’ Ibid,, and London Gazette, July 11, 
1916. 

8 See below, §§ 391-406a. 

« See below, §§ 386 (n.), 403flk 
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was no longer applied, even in part, and it still remains 
unratified,^ Uncertainties in maritime law, wMch the 
Declaration was intended to abolish, were^ before the war 
regarded as among the chief obstacles to the proposed 
International Prize Court, and as many uncertainties still 
exist to-day. 

§ 292a. Apart from the fate of the Declaration of London, Neu- 
the World War wrought important changes in current con- the 
ceptions of neutrality. All the Great Powers and numerous World 
other States took part in the struggle, and among the war- 
tired peoples of the belligerents the view was prevalent 
that a neutral ‘ shirks his share of the burden of humanity.’ ^ 

Such an attitude was natural enough in the circumstances, 
and there was a tendency to expect its recurrence in any 
future war in which, in the opinion of the generality of 
mankind, one belligerent side should be waging the struggle 
for the vindication of a cause clearly transcending its 
national interests.® Moreover, it was rightly assumed that 
the Covenant of the League of Nations, without abolishing 
the institution of neutrality either generally or in relation 
to its members, vitally affected its character as an attitude 
of absolute impartiality.^ The General Treaty for the 
Renunciation of War, although it did not effect an express 
alteration in the law of neutrality, brought about a funda- 
mental change in the status of war in International Law — 
a development which, it was thought, must in the long run 
influence the institution of neutrality.® 

However, in 1936 and in subsequent years it became 
apparent that the legal limitations or prohibitions of recourse 


^ For the argumeiits for and against 
ratification as they app^red before 
the World War see Smith, Interrui- 
tional Law, 4th ed. (1911), pp. 353- 
371, and the literature cited above, 
voL i. § 6686 (n.). 

* Before the World War, Westlake 
gave expression to the same view: 
‘ Neutrality is not morally justifiable 
unless intervention in war is unlikely 
to ^mote justice, or could do so only 
at a ruinous cost to the neutral,’ for 
‘ Uie general duty of every memto of 
t^ society is to promote justice’ 
<vol. ii. p. 90). 


® For an expression of a sceptical 
view on the frequent belligerent claim 
to conduct the war on behalf of a right 
cause see Jessup, N&uiraiity, vol. iv.. 
Today and Tomorrow (1936), pp. 77- 
82. This view is probably intended 
as an expression of the opinion that 
the law of neutrality must remain in- 
different to the moral issues involved. 
It need not be interpreted as an 
aJBfirmation of the conviction that the 
cause of either belligerent is invariably 
outside the pale of moral judgment. 

* See below, §§ 292a-29^. 

« Soe below, §§ 2926-292*. 
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to war were not likely to be generally observed, and tkat, 
following upon the setback to the system of coUective 
security established by the Covenant of the League, ^ the 
possibility of another war of wide dimensions was increasing 
rapidly. From the situation thus created many States 
I drew the conclusion that their interest lay not in a con- 
centration of effort to save from final disruption the shaken 
I fabric of peace, but in a determin ed e ndeavour to safeg uard 
t heir neutrality in all circumsiances . ^I'he United Stafeg 
led the way by enacting legislation in which it imposed upon 
its citizens far-reaching restrictions upon their intercourse 
' with belligerent countries.® The object of these restrictions 


^ See above, § 52e. 

2 In November 1939 a Neutrality 
Act was passed which, while repealiug 
the previous Neutrality Act of 1937 
in so far as it prohibited the sale to 
belligerents of arms, munitions, and 
implements of war, retained most of 
its other provisions and amplified 
some of them. In particular, Ameri- 
can vessels (includiag aircraft) were 
prohibited, subject to certain ex- 
ceptions, from carrying passengers or 
goods to any belligerent State. It was 
provided that, with some exceptions, 
all title and interest in goods to be 
exported or transported to a belli- 
gerent country must be transferred to 
foreign ownership before leaving the 
United States. The extension of 
credit, for any purpose whatsoever, to 
a belligerent Government or its agents 
was prohibited, and so was the ex- 
tension of credit to any private person 
in a beUigerent State in connection 
with the sale of arms, munitions, and 
implements of war. Finally, it was 
provided that no American citizen or 
vessel may. enter a combat area as 
defined either in the Neutrality Act or 
by the President. This included, in 
addition to the ports in France, Great 
Britain, and Germany, the ports in 
Ireland, in Norway south of Bergen, 
in Sweden, Denmark, Holland, Bel- 
gium, and in Baltic countries. On the 
Unit^ States Neutrality Acts of 1936, 
1937, and 1938 see Spencer in jZ?.6.F., 
V. (1936) pp. 293-309 ; Jessup in A. J., 
xxix. (1936) pp. 666-670, xxx. (1936) 
pp. 262-266, xxxi. (1937) pp. 306-312, 
^md xxxiii. (1939) pjp. 119-126, 649- 


567 ; EagletoninNeia York University 
Law Quarterly Review, xiii. (1935) pp. 
72-81, and in RJ., 3rd ser., xvii. 
(1936) pp. 461-474 ; Woolsey in A.j8. 
Proceedings, 1935, pp. 72-80, and in 
A.J., xxx. (1936) pp. 256-262 j 
J. Dickinson in A. 8. Proceedings, 
1935, pp. 106-116 ; Fairman in B.G. 
xlii, (1936) pp. 678-696 (on the applica- 
tion of the neutrality legislation to 
the Italo-Abyssinian War); Gamer 
in xvii. (1936) pp. 46-53, and 
xix. (1938) pp. 44-66 ; the same in 
International Ajfairs, xvi. (1937) pp. 
863-870, and in A.J., xxxi,. (1937) pp. 
386-397 ; Hyde in Tale Lem Journal, 
46 (1936), pp. 608-621, and in Univer- 
sity of Pennsylvania Law Review, 86 
(1937), pp. 344-357 ; Belin in R.O,, 
xliii. (1936) pp. 416-436 ; Keppler in 
Z.V., xxi. (1937) pp. 173-206, 289- 
419 ; Bradley in American Political 
Science Review, 31 (1937), pp. 100-113; 
Botti4 in RJ. (Paris), xix. (1937) pp. 
82-129; Dumbauld in AJ,, xxxi. 
(1937) pp. 258-270 ; Kunz in 
xvii. (1937) pp. 85-121 ; Eckhardt in 
ZA.Y,, viii. (1938) pp. 231-256; 
Whitton in R.Q,, xlv. (1938) pp. 667- 
580 ; Borchard in Yale Law Journal, 
48 (1938), pp. 37-53 ; McLaughlin in 
Minnesota Law Review, 22 (1938), pp. 
603-660. For the texts of the Act of 
1936 see A.J., xxx. (1936), Supjd., 
pp. 68-66 ; of the Joint Resolution of 
February 29, 1936, extend^ the 
Neutrality Act of 1936, see iUd., p. 
109 ; of the Neutrality Act of May I, 
1937, see Documents, 1937, p. 600; 
AJ., xxxi. (1937) p. 147 ; of to 
Unit^ States Neutrality Proclaina- 
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was to lessen the danger of the United States being involved 
in war either as the residt of actively defending the interests 
of its citizens injuriously affected by belligerent measures, 
or, indirectly, in conseq[uence of the United States acquiring 
an economic interest in the victory of one of the opposing 
belligerents. At the same time Belgium and Holland 
formally affirmed their attitude of neutrality.^ Switzerland 
made a final effort to place her neutrality beyond doubt 
by severing the slender ties associating her with the system 
of sanctions.^ The Scandinavian States followed, in respect 
of sanctions, the same path,^ though in a different manner. 
But it was in particular the attitude of the United States, 
as outlined above, which, when in 1939 war broke out 
between the Allied Powers and Germany, showed clearly that 
a new factor had appeared in the relations of the belligerents 
and the neutrals. That factor was the voluntary abandon- 
ment on the part of neutrals of the exercise of numerous 
rights hitherto jealously asserted against the belligerents. 
It was a matter of speculation how far and how soon that 
change of attitude, if persisted in, would affect the rights 
and duties of neutrals as hitherto determined by Inter- 
national Law. 

At the same time there reappeared, in a form less pro- 
nounced than the Armed Neutralities, the tendency to 
strengthen the position of neutrals by a joint affirmation of 
the rules of neutrality and by provision of consultation 
between neutrals. In 1938 the four Scandinavian States 
agreed on a code of neutrality rules to form part of their 
municipal legislation and bound themselves not to modify 

United States (1937); DeAk, The 
United States Neutrality Acts (Inier- 
national Conciliation, No. 358, March 
1940). On the attitude of American 
States generally see Cereti, Pan- 
americanismo e diritto inte/rnazionale 
(1939), pp. 207-252. 

^ See vol. i. § 99. 

® See below, § 292gr. 

® See above, p. 141. See also 
Morgenthau in TJte American Political 
Science Beview, 33 (1939), pp. 473- 


tion of September 6, 1939, based on 
the Act of 1937, see International 
Conciliation, No. 353 (1939), pp. 466- 
480 ; of the Act of 1939, ibid.. No. 355, 
pp. 609-620, and A.J., xxxiv. (1940), 
SuppL, pp. 44-55. See also ibid., pp. 
55-74, for various regulations and 
proclamations under -fixe Act. See 
also Wright, The United States and 
Neutrality (Public Policy Pamphlet 
No. 17, 1935) ; Jessup, op. cU. (at 
p. 487); Ghaumont, La conception 
anUricaine de la neutraliti (1936); 
Borchard and Lage, Neuiraliiy for the 
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them without a previous exchange of views.^ In October 
1939, twenty-one American Repubhcs, including the United 
States, adopted a General Declaration of Neutrality, laying 
down the principles of neutrahty to be observed in the 
European conflict and providing for consultation in certain 
matters and for the establishment of an Inter-American 
Neutrality Committee composed of experts in International 
Law.^ 

With regard to the Declaration of London it appeared 
that Great Britain and France, without making any formal 
pronouncement to that effect, proceeded on the basis of the 
situation as it had crystallised in the concluding stages of 
the World War. Previously, in various agreements con- 
cluded after the World War and relating to claims con- 
nected with the conduct of war, the former belligerents and 
neutrals formally reaffirmed their respective standpoints.* 
The Declaration of London definitely ceased to be of legal 
importance except in so far as it embodied generally acknow- 
ledged principles and rules of International Law. Its 
numerous provisions which settled controversial questions 
by way of a political compromise could no longer he appealed 
to. Thus, for instance, the lists of contraband published in 
September 1939 by Great Britain, France, and Germany, 
although shorter than those announced during the World 
War, were most comprehensive in scope.* The changes 
which took place between 1918 and 1939 in the direction 
of what acquired the name of totalitarian warfare tended,* 
notwithstanding neutral protests, to lend substance to that 
assertion of effective belligerent rights. For as the scope 
of the war increased in respect of numbers of direct and 
indirect combatants and of the vast variety of instruments 
of modem warfare, there was hound to take place a corre- 
sponding curtailment of the range of articles and activities 


1 See above, p. 183. 

* For the Fbaal Act of the Con- 
sultative Meeting of Foreign Mmisters 
of the American Repiiblios at Panama 
from September 23 to October 3, 1339, 
see IinJt^noAumaL Concilioition, January 
1940, No. 366 ; A.J., xxxiv. (1940), 
SuppL, p, 1. See also Jessnp, 


Neutrality^ vol. iv., Today and Tih 
morrow (1936), pp. 1^-206, 
attempts at neutral co-operation in 
the past and proposals for the future. 

® See below, p. 736, n. 3. 

See below, p. 663. 

® See above, p. 171. 
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with regard to which the belligerents were incK^^d 
refrain from interference with neutral commerce and^eoinr 
munications. This factor as well as the various retaliatory 
measures adopted in turn by the belligerents signified 
serious encroachments upon the rights of neutrals as 
hitherto understood. It was not until Germany invaded 
Denmark and Norway in April and Belgium, Holland, and 
Luxemburg in May 1940, that neutral status as such and 
the very independence of neutral nations as distinguished 
from particular neutral rights were ruthlessly violated by a 
lawless belligerent, and that other neutral States found 
themselves similarly and increasingly menaced from the 
same side. Nevertheless, in the first period of what some 
tended to describe as the second World War, neutrality 
constituted a prominent feature of the situation. At the 
time of writing it was too early to assess the likelihood of 
a repetition of the experience of the first World War in 
which neutrality was in the end voluntarily and almost 
universally abandoned in a collective effort to uphold the 
rule of law among nations. 


II 

NEUTRALITY AND THE LEAGUE OP NATIONS 

PaucMlle, §§ 1446 (11)-1446 (13) — ^Hyde, ii. § 889 — ^Fenwick, pp. 532-535 — 
Hatschek, pp. 65-68 — Schuckiiig und Wehberg, pp. 600-636, 667, 668 — 
Hoijer, pp. 199-207, 434-451 — Barandon, pp. 344-348 — ^Kunz, pp. 303-319 
— G^net, §§ 373-375 — ^Hadjiscos, Les sanctions intemationaZes de la 8oci4t4 
des Nations, i. (1920) pp. 199-207 — ^League Doc. A. 14. 1927. V. (Report 
and Resolutions on the Subject of Article 16 of the Covenant), pp. 83-88 — 
Wright, The Future of NevZrdHty (International Conciliation Pamphlet 
No. 242, 1928), and the same in A,J., xxi. (1927) pp. 127-138 — Cohn, 
KriegsverhUtung und 8chuldfrage (1929), pp. 29-88, 178-199, and the same 
in* Les origines et V oeuvre de la SociM des Nations, ii. (1924) pp. 153-204 
(Nevtraliti) — ^Haase, WandZung des NeutraZitdtsbegriffes (1932) — Strupp, 
Neutralisation, Befriedung, Fntmilitarisierung (1933), pp. 346-361 — 
Michailides, La neutraZiU et le SociiU des Nations (1933) — ^Politis, La 
TieutraZiU et la paix (1936), pp. 90-128 (also in English translation) — 
Botti6, Essai sur la gen^e et Vdvolvtion de la notion de neutraZiU (1937), 
pp. 307-355 — Lianas in B.I. {Geneva), i. (1923) pp. 112-115 — ibid,, ii. 
(1924) pp. 41-47 — Graham in GaZifornia Law Beview, xv. (1927) pp. 357 
et seq, — Whitton in Hague Beeueil, 1927 (ii.), pp, 476-667 — ^Wehberg in 
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FriedeTiswarte, xxix. (1929) pp. 131-140 — Jessup in AM, Proceedings, 1933 
pp. 134-142~Kunz, ibid,, 1936, pp. 36-42 — ^Nova in Annali di sderm 
%iolitiche, 6 (1933), pp. 237-254; ibid,, 7 (1934), pp. 109-145, 267-296; 
ibid,, 8 (1935), pp. 67-100, 167-226 — ^Leresche in B,1,F,, ii. (1936) pp. 19. 
36, 13*1-152 — Sandberg in Acta Scandinavica, x. (1939) pp. 83-108. See 
also the literature referred to in §§ 626 and 292^. 


§ 292a. In wars between members of the League which are 
not commenced in disregard of the obligations of Articles 12, 
13, or 15,^ the relations between the belligerents and the 
other members of the League are governed by the accepted 
rules of neutrality. This being so, it is misleading to give 
currency to the view that the Covenant has aboHshed 
neutrality. Such an opinion is as inaccurate as the one 
according to which the Covenant has not affected neutrality 
at all. The correct view seems to be that while in some 
cases, in particular in cases where resort to war is not con- 
trary to the Covenant, the latter has not altered the law of 
neutrality, it has, without abolishing it, vitally affected it 
in those cases in which members of the League are bound 
or authorised to apply sanctions under Article 16. 

§ 2926. A member of the League which resorts to war 
in disregard of its obligations under certain articles of the 
Covenant is ipso facto deemed to have committed an ‘ act 
of war ’ against all other members of the League. This, as 
has been shown, ^ does not necessarily mean that a state of 
war automatically thereupon arises ; it means that any 
or all of the other members of the League may at their 
option lawfully and justly accept the challenge and treat 


* See above, §§ 25d-25f. Tbw in- 
cludes cases in wbicli both parties 
have resorted to war in breach of the 
Covenant, or in which it is not yet 
authoritatively ascertained which of 
the belligerents has disregarded his 
obligations under the Covenant. The 
original declarations of neutrality in 
the war in 1933 and 1934 between 
Bolivia and Paraguay are probably 
included in the latter category. See 
Toynbee, Survey, 1933, p. 419; see 
also Bviletin de VInstitwt Jwridique 
IniemtUioTuil, xxii. (1935) pp. 13-18, 
for a circular despatch of the Chilean 
Minister for Eoreign AJBEairs concern- 
ing the Chilean declaration of neu- 
trality. See also ibid,, pp. 236-238, 


for a supplementary despatch. 
Subsequent to the finding of the 
Assembly and to the resolution of 
its Advisory Committee (see § 52/), 
which amounted to a declaration 
that Paraguay was resorting to war 
contrary to the provisions of the 
Covenant, the neutral States were 
imder no duty to abandon their 
neutrality, but they were bound, 
while choosing to remain neutral, to 
adopt the various measure of dis- 
crimination against the offending 
State in conformity with the com- 
prehensive terms of Article 16 (see 
§ 2926). 

* See above, § 62e. 

^ See above, § 62e, 
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it as creating a state of war, but that unless it does so it is 
not at war with the Covenant-breaking State.^ It remains 
neutral, and it can enforce the sanctions which affect its 
own Government and its own nationals (including aliens 
resident or carrying on business within its own territory). 
Such measures would normally constitute an abandonment 
of the attitude of impartiality incumbent upon neutrals, 
and would, as such, be a violation of neutrality. But — 
and here reveals itself the important innovation introduced 
by the Covenant in the law of neutrality — ^the Covenant- 
breaking belligerent must be deemed to have, by signing 
the Covenant, consented in advance to measures of dis- 
crimination being applied against him by those members of 
the League who do not elect to declare war upon h i m .^ 

A special difidculty arises in connection with that pro- 
vision of Article 16 which refers to ‘ the prevention of all 
financial, commercial, or personal intercourse between the 
nationals of the Covenant-breaking State and the nationals 
0/ any other State, whether a member of the League or noV 
Intercourse involves transit by land, by air, or by sea. 
As regards land transit, a Covenant-enforcing State could 
lawfully prevent intercourse with an adjacent Covenant- 
breaking State by closing that frontier without declaring 
war. As regards air transit, it could lawfully achieve this 
end by the exercise of its sovereign control over the air 
space above its territory and territorial waters ; subject 

1 See above, §§ 52e (n.), 55, 96, and the League of any rules of neutrality * 
see Records of First AssernJbly, Plenary (statement by the Secretary of State 
MeetiTbgs, pp. 398, 400, and Records for Eoreign Affairs on October 23, 
of Second Assembly, Plenary Meetings, 1935: 305 H.C. Deb,, 218, 219). 
pp. 416, 431. Buiing the Russo-Finnish war (see 

above, p. 137) in 1939 and 1940 Great 

* This combination of the right to Britain, France, and other members 
rei^in neutral with the duty (as it of the League, acting in pursuance of 
existed at that time) to apply sane- a recommendation of the Assembly 
tions explains the apparent but not (see above, p. 143), lent to Finland a 
real inconsistency between the fact measure of assistance which, but for 
that in the course of the Italo- the provisions of the Covenant, would 
Abyssinian war Great Britain recog- have constituted a breach of obliga- 
nis^ the appKcability of Hague Con- tions of neutrality. Article 16 of the 
ventaon No. Xm. while maintaining Covenant, rather than the absence of 
at the same time that ‘ we do not a declared state of war, provided the 
oonader that any Covenant-breaking legal justificatiem of sul^antial assist- 
Sbate has any legal right to require anoe rendered to Finland by the several 
the obsearvanoe by oth^ members of members of the League. 
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to the Convention for the Regulation of Aerial Navigation 
of 1919 (which, however, does not affect the freedom of 
action of the paities in time of war as belligerents or 
neutrals), and to any similar conventions. As regards sea 
transit, however, it would be difficult, if not impossible, for 
a State lawfully to give effect to the undertaking under 
discussion except by declaring a state of war to be in exist- 
ence and by exercising the rights of a belligerent against 
neutrals which accrue from the establishment of an effectiTe 
blockade. In short, a declaration of war is almost essential 
before members can effectively prevent intercourse between 
the nationals of all other States and those of the Covenant- 


breaking State.^ 

§ 292c. Every member of the League who complies with 
the recommendation of the Council that he should contri- 


bute any military, naval, or air force for the purpose of tbe 
protection of the Covenant, almost of necessity* must 
become a belligerent, and thereupon aU other States not 
co-operating in the application of armed force become 
neutrals, whether members of the League or not ; while 
the rights of members of the League as neutrals, and the 
rights of a Covenant-breaking belligerent as against neutrals, 
become subject to such diminution as signature of the 


Covenant may involve.* 

^ See voL i. §§ 197a-197c. 

* If, then, war is declared between 
a Covenant-enforcing State and a 
Covenant-breaking State, the ‘ other 
States,’ the intercourse of whose 
nationals is to be prevented, seem to 
fall into the following main cate- 
gories ; 

(i) States, whether members of the 
League or not, which declare war and 
co-operate, thus becoming allies or 
associates ; 

(ii) States, not members of the 
League, which decide not to declare 
war or to co-operate, and therefore 
remain neutral and are entitled to 
claim the observance of their rights 
as such ; 

(iii) States, members of the League, 
which on account of their geographical 
situation or the smallness of their 
population, or their sympathy with 


the Covenant-breaking State, or fra 
some other reason, decide not to 
declare war or to co-operate, and 
therefore remain neutral and are en- 
titled to claim the observance of th^ 
rights as such ; except in so far as 
they may have surrendered them hy 
the Covenant (particularly Articles 10 
and 20). 

® See above, §§ 66, 96, as to the use 
of armed force not amounting to war. 

* The principal question conmdered 
in this Section is how far the 
obligations of Article 16 of tl^ 
Covenant impose upon members 
the League the duty to adopt an 
attitude inconsistent with neutrality. 
But the Covenant gives rise also to 
another question, namely, how far, 
in wars not prohibited by the Cove- 
nant, the third States, members oi 
the League, are under a duty to pre- 
serve neutrality. The coarei^ aaaffwfif 
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§ 292^. Members of the League have agreed by this Article 
article ' to afford passage through their territory to the 
forces of any of the members of the League which areto-^eti 
co-operating to protect the covenants of the League.’ 

While the grant of this facility to a belligerent was in the 
eighteenth century entirely consistent with neutrality, the 
reverse is now generally recognised to be the case,^ and 
Article 2 of Hague Convention V. addresses an express 
prohibition to belligerents which by implication extends to 
neutrals. Normally, therefore, it would be impossible for 
a member of the League lawfully to act on that provision 
of Article 16 without declaring war and co-operating as an 
ally or associate ; but here again it may be said that the 
Covenant-breaking member of the League against whom 
force is being used has consented in advance to its feUow- 
members granting unneutral facilities, and is therefore 
debarred from complaining that a breach of neutrality has 
occurred.^ This is so notwithstanding the fact that as the 
result of various declarations made in and before 1938 and 
amounting to an unilateral denunciation of the obligations 
of Article 16 ® there is at present probably no legal duty to 
permit the passage of troops proceeding against the Covenant- 
breaking State. ^ 

§ 292e. A State, not a member of the League, which Article 17. 
accepts under Article 17 ® the obligations of membership for 
the purposes of a dispute, places itself in the same position, 
as regards Article 16, as a member. But a State, not a 
member of the League, which refuses to accept these obliga- 
tions has a better right than a member to insist that, if war 
is declared against it, any State which declines to co-operate 


is probably that they cannot in such 
cases declare war on any of the 
belligerents unless under the con- 
ditions laid down in the Covenant, 
before exhausting the means of 
pacific settlement provided therein. 

1 See below, § 323. 

* See the Draft Collective ijote 
upon Article 16 addressed to Germany 
by the ‘ Locarno ’ Powers as part of 
the Locarno arrangement : Misc. 
No. 11 (1926), Cmd. 2525; AJ., 
XX. (1926), Suppl., p. 32; and the 


case of Switzerland discussed below. 

® See above, p. 141. 

* In 1940 Sweden and Norway gave 
a negative reply to the enquiry by 
Great Britain and France whether 
they would permit the passage of 
Allied troops which it was intended 
to send tb Finland in pursuance of 
the Resolution of the Assembly in 
the matter of the Russo-Finnish War 
(see above, p. 137). 

® See above, § 26flr. 
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as a co-belligerent with the States applying sanctions must 
strictly perform its duties as a neutral, and must not, for 
instance, grant a right of passage for troops. States, not 
members of the League, have not consented in advance, as, 
Jit may be argued, members of the League have done, to 
any derogation of their rights as belligerents in the matter 
of neutrahty. 

Neutral- § 292/. Not infrequently two States make a treaty 
Beaties whereby they reciprocally pledge themselves that in the 
event of either of them becoming involved in a war, or m 
of the a war with a certain State, the other will remain neutral. 
League, g^ch an agreement is usually described as a Neutrality 
Treaty.^ Members of the League in negotiating treaties of 
this kind are under a duty to examine closely the terms of 
the reciprocal undertaking proposed, in order that they may 
not conflict with the terms of Articles 16 and 20 ^ of the 
Covenant by which they are already bound.® 

Switzer- § 292gf. The status of Switzerland as a member of the 
land. League and the special terms of her admission are discussed 
in vol. i. § 98. The need for a special status sprang from 
the fact of her permanent neutralisation, and one of the 


^ Sometimes the agreement of re- 
ciprocal neutrality is accompanied 
by a further undertaking by each 
State to give active belligerent aid 
to the other in the event of an attack 
by two States, as in the case of the 
j^jiglo-Japanese Alliance of 1902 ; in 
such a case the treaty would usually 
be said to create an * aUianoe ’ (see 
vol. i. §§ 669-673). 

® See Lauterpacht in 5.7., xvii. 
(1936) pp. 64-66. 

* See the Treaty between Italy 
and the Serb -Croat -Slovene State 
of January 27, 1924 : L.N,T,S., xxiv. 
pp. 33-35. It was thought for a time 
(see, e.gr., Schuoking und Wehberg, 
p. 668) that treaties of neutrality 
concluded by members of the League, 
either with one another or with third 
States, are opposed to the obligations 
of Article 16, but there is probably 
no warrant for this opinion. These 
treaties were as a rule framed with 
due regard to the contingencies that 
may arise under the Covenant. Thus, 


e.g., the Pact of Priendship, Non- 
Aggression and Neutrality between 
Italy and Soviet Russia of Septem- 
ber 2, 1933, provided, in Article 2, 
as follows : ‘ If either of the High 
Contracting Parties is attacked by 
one or more Powers, the other High 
Contracting Party undertakes to 
observe neutrality during the whole 
period of the conflict. If one of the 
High Contracting Parties attacks a 
third Power, the. other High Con- 
tracting Party has the right to de- 
nounce the present Pact without 
notice ’ {Documerds^ 1933, p. 233). 
For an enumeration of some of the 
neutrality treaties of the members of 
the League see Barandon, pp. 346, 
347. See also Jessup in AM* Proceed- 
inge, 1933, pp. 139-141, and Cohn, 
op. ctf., pp. 72, 73. See Graham in 
A.J., xxiii. (1929) pp. 336-360, on 
Soviet Russia’s treaties of neutrality ; 
and Rutenberg in Z. F., xiv. (1927) pp. 
370-383, 648-668, on the neutrahty 
treaty between (Germany and Lithu- 
ania. 
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terms of her admission was that she ^ shall not be forced 
to participate in a military action or to permit the passage of 
foreign troops, or the preparation of military enterprises 
upon her territory.’ ^ In May 1938 the Council of the 
League adopted a resolution in which it took note of the 
intention of Switzerland not to participate in any way in 
the future in the execution of the provisions of the Covenant 
relating to sanctions, whether military or economic.^ 


IIa 

NEUTRALITY AND THE GENERAL TREATY FOR THE 
RENUNCIATION OF WAR 

Barandon, pp. 348-357 — ^Whitton, What follows the Pact of Paris ? (International 
Conciliation PampMet No. 276, 1929), and in R.G., xxxix. (1932) pp. 6-53 
— ^Lord Eustace Percy, Maritime Trade in War (1930), pp. 14-32, 66-114 
— Strupp, Neutralisation, Befriedmng, Entmilitarisierung (1933), pp. 362- 
368 — ^Politis, La neutraliti et la paix (1935), pp. 129-221 — Botti6, Essai 


1 Message from the Federal Council 
of Switzerland to the Federal Assembly, 
August 4, 1919 (English ed.), pp. 
198-210 ; Hatsche^ pp. 66-68 ; Bor- 
geaud, La neutraliU suisse au centre 
de la Sociit4 des Nations (2nd ed., 
1921) ; Rappard, Ventrie de la Suisse 
dajis la SociM des Nations (1924); 
and literature cited in 1920- 

1921, at p. 266 ; Huber, in Munch, 
La Sociit4 des Nations, ii. (1924) 
pp. 68-136 ; Waldkirch, Lie dauernde 
Neutrcditat der Schweiz (1926) ; Morel, 
La neutraliU de la Suisse et la SociiU 
des Nations (1931) ; Weber, Lie 
Verteidigungspfiicht der Mitglieder des 
Volkerhundes (1932), pp. 123-176 ; 
Borel in JB.U., xxvii. (1920) pp. 153- 
180 ; Mowat in R. Y., 1923-1924, pp. 
90-94; Guggenheim in Z.6.R., vii. 
(1927) pp. 266-273 ; Zahler in Ameri- 
can Political Science Beoiew, xxx. 
(1936) pp. 735 et seq, ; Kunz in New 
Yorlc University Law Quarterly Re- 
view, 14 (1937), pp. 289-318 ; Schindler 
in Z.5.7., Tiii. (1938) pp. 413-444, 
and in R J., 3rd ser., xix. (1938) pp. 
433-472. So strictly did she interpret 
her obligations attaching to her status, 
that in February 1921 her Govern- 
ment declined to afford passage 
through Swiss territory for an inter- 


national police force to be composed 
of troops to be supplied by several 
members of the League, which it was 
proposed to send to Vihia under the 
authority of the Council of the League 
for the purpose of superintending the 
taking of a plebiscite : see Schucking 
und Wehberg, pp, 633-636. 

* Off. J., 1938, p. 368. See also 
ibid., p. 386 for the relevant memoran- 
dum of the Swiss Government. And 
see Morgenthau in A.J., xxxii. (1938) 
pp. 658-662, and Keppler in Z.6.R., 
xviii. (1938) pp, 606-646. For the 
memorandum submitted by Switzer- 
land to the Council of the League 
on April 29, 1938, see Off. J., 1938, 
p.’386. Already in 1935 and 1936, 
in the course of the application of 
sanctions against Italy, Switzerland 
considered that she was not bound 
to take part in economic sanctions 
which might endanger her neutrality. 
See in paHicular the declaration made 
before the Assembly on October 10, 
1936. See Off. J., Special Suppl., No. 
138, p. 106 ; Waldkirch, Nevtrcditat 
und SanJetionen (1936) ; Schindler in 
Neue Schweizerische Rundschau, 1936, 
pp. 449-459; Merkatz in Z.d.V., vi. 
(1936) pp. 387-398. 
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mr U genhe a Vivolution de la notion de neidraliti (1937), pp. 366-388— 
Borchard in A.J., xxii. (1928) pp. 614-620, and ibid., xxvii. (1933) pp. 293- 
298— -Hudson, ibid., xxii. (1928) pp. 332-338— Hyde, ibid., pp. 266-269 ; 
in Proceedings of the American Academy of Political Science, xvi. ( 1935 ) 
pp. 3-11 ; and in Foreign Affairs {N.Y.), July 1929, pp. 628-634 — Gamer 
in A.J., xxiii. (1929) pp. 363-370, and ibid., xxiv. (1930) pp. 566-670— 
Brierly in B.7., 1929, pp. 208-210— Wickersham in Foreign Affairs (A. 7.), 
vii. (1929) pp. 366-371— Myers in Annals of the American Academy of 
Political Science, July 1929, pp. 69-62 — ^Rogers, ibid., pp. 61-54 — Boye in 
A.J., xxiv. (1930) pp, 766-770— Anderson, ibid., pp. 101-105— Le Fur in 
Hague Recueil, 1932 (iii.), pp. 542-547— Fenwick in A.J., xxvi. (1932) 
pp. 787-789— Jessup, ibid., pp. 789-793— Whitton and Gonsiorowski in 
Boycotts and Peace (ed. by Clark, 1932), pp. 518-626— Moore in A.J., 
xxvi. (1933) pp. 622-628— Wright, ibid., xxvii. (1933) pp. 67-61, and in 
A.8. Proceedings, 1930, pp. 78 e« aegf.— Coudert in Proceedings of the 
American Academy of Political Science, xvi. (1936) pp. 39-6(i— Nova, as 
cited above, p. 505— International Law Association Be^port, 40 (1939), 
pp. 87-124, 283-305. See also the literature referred to above, §§ 6 ^ 
and 292a. 

§ 292A. Unlike the Covenant of the League of Nations, 
the General Treaty for the Renunciation of War contains 
no provisions for the enforcement of its principal obligation.^ 
This means, inter alia, that, so far as its terms are concerned, 
the Treaty has not directly affected the law of neutrality. 
It has not imposed upon the signatories the obligation to 
abandon aU or some duties of neutrahty to the disadvantage 
of the State breaking the Treaty. Neither has it conferred 
upon them the right to modify the laws of neutrahty in that 
direction. For war waged in violation of the Treaty is 
nevertheless war conferring upon the guilty and iimocent 
belligerents alike all the rights flowing from the accepted 
law of war and neutrahty Accordingly, the guilty belh- 
gerent is entitled to expect that the other signatories of the 
Treaty will, if they elect to remain neutral, treat him in 
accordance with the canons of impartiahty. There is no 
doubt that by destroying the basis of the traditional doctrine 
of neutrahty as an attitude of absolute impartiahty, namely, 
the unrestricted right of sovereign States to go to war, the 
Treaty has provided the starting-point for important 
changes in the law of neutrality. These changes, however, 
must be effected by common action of States themselves, 
and not by jurists engaged in drawing logical consequences 
I See above, § 61. * See above, § 62^. 
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from the Treaty.^ Neither can they be brought about by 
unilateral action of any single State.^ 

§ 292i. While no right to discriminate against the guilty Mo^^- 
belligerent in disregard of the accepted rules of neutrality 
can be deduced from the terms of the Treaty, it is arguable 
that such discrimination may be resorted to in pursuance Reprisals, 
of a measure of reprisals. Under the legal regime established 
by the Treaty, the outbreak of war is no longer an event 
concerning the belligerents only ; its bearing upon third 
States is not limited to producing automatically a relation 
of neutrality pure and simple. For, as a rule, the outbreak 
of war will be due to a violation of the Treaty on the part 
of at least one belligerent. The guilty belligerent, by break- 
ing the Treaty, violates the rights of all other signatories, 
who, by way of reprisals, may choose to subject him to 
measures of discrimination, for instance, either by actively 
prohibiting some or all exports into his territory or merely 
1 But see Stimson in Foreign States of America at the Disarma- 
Affairs {N.7.), ii., Special SuppL, ment Conference made a declaration 
No. 1, p. iv. to the effect that the United States 

No authorisation to disregard the would be willing to give an under- 
duties of neutral impartiality against taldng to refrain, in certain circum- 
the State breaking the Treaty can stances, from any action tending to 
be deduced from the passage in the defeat the coEective effort against the 
Preamble which lays down that ‘ any aggressor. The undertaking was con- 
signatory Power which shall here- ditional upon the conclusion of a 
after seek to promote its national disarmament convention : see Docu- 
interests by resort to war should be ments, 1933, p. 459. The following 
penied the benefits furnished by this facts may be noted as throwing light 
Treaty.’ The benefits furnished by upon the present attitude of the 
the Treaty are immunity from war United States : {a) their signature 
waged as an instrument of national in 1928 and ratification in 1932 of 
poMcy, not a guarantee of the obser- the Habana Convention on Maritime 
vance of rules of International Law, Neutrality (see above, § 68), which 
including the rules of neutrality. But affirmed in emphatic language the 
see Wrightin A.J.,xxvii. (1933) p. 69. neutral duties of impartiality; (6) 

® It would appear, therefore, that their adherence in 1934 to the Anti- 
unilateral declarations by one or War Treaty of Non- Aggression and 
more countries announcing their Conciliation, which excluded all direct 
willingness to participate, actively or sanction for the violation of the obli- 
by ac<iuiescence in the measures of gation not to resort to war and 

others, in future action against the qualified any action of the non- 

violator of the Pact would not in participants as being undertaken ‘ in 
itself give the impress of legality to their character of neutrals ’ (A.J., 
any such attitude of discrimination, xxviii. (1934), Suppl., p. 79) ; (c) the 
See Hyde in AJ., xxii. (1928) pp. various legislative neutrality enact- 
267-269, and in Foreign Affairs ments since 1934 (see above, p. 502) 

(N.r.), 1929, p. 632; Whitton and in which no account is taken of the 

Gonsiorowski in Boycotts and Peace contingency that one of the belli- 

(1932), pp. 138-140. In May 1933 gerents may be waging the war in 
the representative of the United violation of the Pact. 

VOL. n. 2 K 
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by submitting passively to otherwise unlawful measures on 
the part of the innocent belligerent. In view of the gravity 
of the offence giving rise to their application, there ought to 
be no doubt that reprisals of this nature, however drastic 
can be squared with the requirement of proportionality 
which in International Law conditions the legitimacy of 
their use.^ But recourse to them would suggest that the 
Treaty as such has not altered the law of neutrality.^ 
The reaction of the United States and of other signatories 
of the Treaty to its frequent violations has shown that there 
is, at present, no general recognition of a legal duty to enforce 
it in this or in any other way. 


Ill 


CHARACTEBISTIGS OE NEUTRALITY 


Concep- 
tion of 
Neu- 
trality. 


Grotius, iii, o. 17, § 3 — Bynkershoek, Quaestiones Juris publici, i. c. 9 — ^Vattrf, 
iii. §§ 103-104— Hall, §§ 19-20 — ^Lawrence, § 222— Westlake, ii. pp, 190- 
198 — ^Phillimore, iii. §§ 136-137 — ^Hershey, No. 447 — Halleok, ii. pp. 161- 
162— Taylor, § 614— Moore, vii. §§ 1287-1291— Walker, § 64— Hollaiid, 
Lectures, pp. 401-406 — ^Wheaton, § 412 — ^Bluntschli, §§ 742-744 — Hefftei^ 
§ 144 — GejfiEoken in HoUzendorff, iv. pp. 606-606 — Gareis, § 87 — ^Liszt, § 66>^ 
UUmann, § 190 — ^Pauohille, §§ 1441, 1442 — ^Despagnet, No. 686 — Rivier, ii. 
pp. 368-370 — ^Pradier-Eod6r6, viii. Nos. 3222-3224, 3232-3233— Nys, in. 
pp. 647-669— Calvo, iv. §§ 2491-2493— Eiore, iii. Nos. 1636-1641, and Code, 
Nos. 1791-1798 — ^Martens, ii. § 129 — ^Dupuis, No. 316 — ^M6rignliac, iii*. 
pp. 496-609 — ^Fillet, pp. 273-276 — Heilbom, System, pp. 336-361— 

§ 38— Testa, pp. 167-172 — ^BQeen, i. §§ 1-4 — Hantefeuille, i. pp. 196-206— 
Gessner, pp. 22-23— RoHn, §§ 931-934, 962-966— Cruchaga, §§ 1163-1173- 
Gemma, pp. 361-364 — ^Balladore PaUieri, pp. 389-408 — ^Kunz, pp. 212-224 
—Genet, §§371-372, 386-392, 398-399— Wijnveld, pp. 14-36-^bopi«ff, 
Lb pfrvmipe juridique de la neutrcdiU et son ivolution dans VTiistoire de la 
(1894) — ^Lifschutz in Z.I., xxvii. (1918) pp, 40-124 — Hammarskjc^ m 
Bibl. Viser., iii. (1924) pp. 55-67. 

§ 293. Such States as do not take part in a war between 
other States are neutrals.® The term ‘neutrality’ is derive^ 
from the Latin neuter. Neutrality may be defined as the 


1 See above, § 39. 

2 It may well be regarded as con- 
troversial whether reprisals are an 
adeq_nate instrument for enforcing a 
treaty which its signatories repre- 
sented to be of -fundamental import- 
ance in the relations of States, and 
which, given their sincere determina- 


tion to treat it as such, can be properfy 
implemented by the accepted me&ods 
of express international agreem^ 
See above, § 62?i., as to the sancto® 
of the Treaty. 

® Grotius (iii. c. 17) calls 
medii in hello ; Bjmkershoek (i A ^ 
non hostes qui neutrarum partmm ssi^ 
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attitude of impartiality adopted by third States towards 
belligerents and recognised by belligerents, such attitude j 
creating rights and duties between the impartial States and s 
the belligerents. Whether or not a third State will adopt an 
attitude of impartiality at the outbreak of war is not a 
matter for International Law but for International Politics. 
Therefore, unless a previous treaty stipulates it expressly, 
no duty exists for a State, according to International Law, 
to remain neutral when war breaks out. Every sovereign 
State, as an independent member of the Family of Nations, 
is master of its own resolutions, and the question of re- 
maining neutral or not at the outbreak of war is, in the 
absence of a treaty stipulating otherwise, one of policy and 
not of law.^ However, aU States which do not expressly 
declare the contrary by word or action are supposed to be 
neutral, and the rights and duties arising from neutrality ' 
come into existence, and remain in existence, through the 
mere fact of a State taking up an attitude of impartiality, ^ 
and not being drawn into the war by the belligerents. A/ 
special assertion of intention to remain neutral is not, there- 
fore, legally necessary on the part of neutral States, although 
they often expressly and formally proclaim^ their neutrality. 


1 It should, however, be noted 
that, side by side with the revival 
(or attempts at revival) of the con- 
ception of beUum ivMum (see above, 
§ 61 (n.)), the duty of neutral States 
to intervene ‘ as the representatives 
of the legal conscience of the world ’ 
in certain cases was once more stressed 
by many writers after the World War ; 
see, for instance, Pauchille, No. 1444 
(I) ; Rolin, Du droit d la nmtraliti on 
du droit de tester neutre, et Qrotius 
et Vattely Bulletin de la classe des 
lettres de TAcademie royale, 1920, 
pp. 181-404 ; Lorimer (ii. p. 127) and 
Westlake (ii. p. 191) urged the same 
before the World War; and Rolin, 
§§ 931-933. A bibliography on this 
point and a discussion will be found 
in Gamer, Devedopments, pp. 813-818. 
And see the literature referred to 
above, §§ 292a and 292A, on neutrality 
in relation to the Covenant of the 
League and the General Treaty for 
the Renunciation of War. See also 
above, § 246, as to the neutrality in 


relation to violations of rules of war- 
fare by belligerents. 

* See below, § 309. At the be- 
ginning of the war with Germany in 
1939, a number of Members of the 
League informed the Secretary- 
General of the League of their in- 
tention to remain neutral : Off. J., 
1939, pp. 389-394. Italy refrained 
from issuing a declaration of neutral- 
ity and announced an attitude of 
‘ non-belligerency ’ as distinguished 
from neutrality. It was not claimed 
that that distinction had legal con- 
sequences. In so far as the attitude of 
non-beUigerenoy prompted the Italian 
Government or its organs to express 
sympathy with the cause of one 
belligerent side, it assumed the com- 
plexion of unfriendly rather than 
illegal conduct in relation to the other 
belBgerents. See below, § 294. As to 
the obligations of neutrality in the 
case of undeclared wars see above, 
§ 93 (n.). 
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§ 294. Since neutraUty is an attitude of impartiality, it 
excludes such assistance and succour to one of the Itelli- 
gerents as is detrimental to the other, and, further, such 
injuries to the one as benefit the other. But it requires, on 
the other hand, active measures from neutral States. For 
neutrals must prevent belligerents from making use of their 
neutral territories, and of their resources, for military and 
naval purposes during the war. This applies not only to 
actual fighting on neutral territories, but also to the trans- 
port of troops, war material, and provisions for the troops, 
the fitting out of men-of-war and privateers, the establish- 
ment of Prize Courts, and the like. Purther, neutrals must, 
by all means falling short of becoming involved in hostilities 
or of abandoning their attitude of impartiality, prevent 
each belligerent from interfering with their legitimate 
intercourse with the other belligerent through commerce 
and the like, because a belligerent cannot be expected 
passively to suffer vital damage resulting to himself from the 
violation by his enemy of a rule, which, while it operates 
directly in favour of neutrals, indirectly operates in his favour 
as well. 

But it is important tO remember that the necessary 
attitude of impartiality is not incompatible with sympathy 
with one belhgerent, and antipathy against the other, so 
long as these feelings do not find expression in actions 
violating impartiality. Thus, not only public opinion^ 
and the press of a neutral State, but also its Government,^ 
may show their sympathy to one party or another without 
thereby violating neutrality. Moreover, acts of humanity 
I on the part of neutrals and their subjects, such as the sending 
] to military hospitals of doctors, medicine, provisions, dress- 
I ing material, and the like, and the sending of clothes and 
money to prisoners of war, can never be construed as acts 
of partiality, even if these comforts are provided for the 
wounded and the prisoners of one belligerent only. ^ 

Again, the necessary attitude of impartiality due to the 
fact that neutrals have nothing to do with quarrels between 

1 See Hyde, ii. § 874. tzendorjf, iv. p. 656, who asserts the 

contrary. And see above, p. 616, 

® See, however, Geffcken in HoU n. 2, as to non-belligerency. 
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the belligerents, does not compel them to remain inactive 
when a belligerent in carrying on hostiUties violates the rules 
of International Law. On the contrary, as has been pointed 
out above, ^ neutrals have then a right to intervene, although 
— as the law stands at present — ^they have no duty to do so. 

§ 295. Since neutrahty is an attitude during a state of Neu- 
war only, it calls into existence special rights and duties 
which do not generally obtain. They come into existence creating 
through the outbreak of war having been notified, or having 
otherwise ^ unmistakably become known to third States 
who take up an attitude of impartiality, and are not dragged 
into the war by the belligerents ; they expire ipso facto 
with the termination of the war, or with the outbreak of 
war between neutrals and a belligerent. 

Rights and duties derived from neutrality do not exist 
before the outbreak of war, however imminent it may be. 

Even a so-called neutralised State, like Switzerland, has 
during time of peace no duties connected with neutrality, 
although as a neutralised State it has even then certain 
duties. These duties are not duties connected with neu- 
trality, but duties imposed upon the neutralised State as a 
condition of its neutralisation. They include restrictions 
for the purpose of safeguarding the neutralised State from 
being drawn into war.^ 

§ 296. International Law is primarily a law between ,Neu- 
States. For this reason the rights and duties of neutralityj^^^^ 
are principally those of neutral States as such. In the firstf Attitude 
instance, neutral States are bound by certain duties 
abstention, e.g. in respect of supply of loans and munitions ^ 
to belligerents, which they are not bound to exact from ] 
their nationals.^ Secondly, neutral States are under a ^ 
duty to prevent their territory from becoming a theatre ^ 
of war as the result of passage of foreign troops or aircraft 
or of prolonged stay of beUigerent men-of-war in their 
/territorial waters.^ Thirdly, they are bound to control 
the activities of their nationals insofar as these may tend 

1 Vol. i. § 135 (4) ; vol. ii. § 246. s See above, vol. i. § 96, and vol. ii. 

§ 292g, 

. . * Article 2 of Hague Conven- ^ See below, §§ 349, 351. 

® See below, §§ 320 et seq. 
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to transform neutral territory into a basis of war opera- 
tions or preparations.^ At the same time, International 
Law renders unlawful certain activities of nationals of 
neutral States, like carriage of contraband or breach of 
blockade, without, however, imposing upon these States the 
duty to prevent or to penalise such acts. These are punished 
by the belligerent against whom they are directed.^ 

§ 296a. The well-established distinction between the obli- 
gations of the neutral State and those of its nationals has 
been exposed to considerable strain as the result of the 
extension of the governmental economic activities of some 
States, as weU as in consequence of the rise of communist and 
totahtarian regimes in which production and trade are 


1 See below, §§ 329 et seq, 

2 It is controversial whether the 
obligations in question are imposed 
upon individuals by International 
Law or by the Municipal Law of 
their own State or of the belligerent. 
Those who deny that International 
Law can be binding upon individuals 
insist on the second alternative. For 
an emphatic expression of this view 
see § 296 of the previous editions of 
this volume. But see below, § 398 (n.) 
for a survey of authorities favouring 
the opinion that the carriage of con- 
traband is contrary to International 
Law. See also Westlake, Chapters, 
p. 1, for a similar view as to breach 
of blockade. Note also the repeated 
assertion of British Prize Courts in- 
sisting that they administer Inter- 
national Law (see below, § 434). 
Article 16 of Hague Convention No. 
V. desi^ates the nationals of a State 
which is not taking part in a war as 
neutrals. Again, belligerents occupy- 
ing enemy territory frequently compel 
enemy individuals who are not 
members of the armed forces of the 
enemy to take a so-called oath of 
neutrality. See Rolin, § 964. Article 
15 of the Habana Convention on 
Maritime Neutrality of 1928 (see 
,above, § 68) provides that ‘ of the 
acts of assistance coming from the 
neutral States, and the acts of com- 
merce on the part of individuals, only 
the first are contrary to neutrality.* 
It is probably true to say that the 
law A neutrality, far from being 


governed by the rigid principle that 
States only are subject of International 
Law, shows that individuals maybe 
directly bound by its rules. 

From the practical point of vie^ 
it is of little importance whether the 
obligations of neutral conduct are 
considered to bind individuals by 
virtue of a rule of International Law 
or of their ovm Municipal Law. The 
accurate view is probably that in 
many cases they are bound by both. 
In proclamations of neutrality an- 
nouncing the prohibitions and penal- 
ties of Municipal Law, nationals of 
neutral States are enjoined to refrain 
from certain activities by virtue both 
of Municipal Law and the Law of 
Nations. See, e.g., the British Pro- 
clamations of Neutrality in Ihe 
American Civil War in 1861, 

51, p. 166 ; in the Franoo-Prussian 
War in 1870, ibid., 60, p. 437 ; and 
in the Spanish- American War in 1898, 
ibid., 90, p. 344 — all of which enjoined 
British subjects ‘ to observe a strict 
neutrality ’ and ‘ to abstain frcwn 
violating or contravening either the 
laws and statutes of the realm in 
this behalf, or the law of nations in 
relation thereto.’ The proclamatioars 
of numerous other countries are 
couched in similar terms. See, 
the United States Proolamaticai oi 
Neutrality of September 6, 
warning citizens ‘ of the general ten<» 
of the laws and treaties of the linked 
States in this behalf, and of the law 
of nations ’ : Interr^ional 
Hon, No. 363 (1939), p. 466. ' t 
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nationalised or where the State, without itself undertaking 
responsibilities of this nature, exercises otherwise full control 
over the activities of its nationals. Where production or 
trade, or both, are nationalised either generally or in part 
(as, for instance, where the State takes over the manufacture 
of arms and munitions), it would appear that as long as 
direct State management of economic activities has not 
become a more prominent feature of the practice of States 
than it is at present, and so long as International Law on the 
matter has not, in consequence, been altered, countries 
embarking upon activities of an economic character must 
abide by the existing rules of International Law which 
prohibit a neutral State to supply certain goods or to grant 
loans to either belligerent. Vessels (other than men-of-war) 
and cargoes of such States are subject to the ordinary 
incidents of the law of blockade and contraband and of other 
belligerent rights. This is so for the reason that it is im- 
possible to maintain one set of rules for countries organised 
on the basis of private enterprise and another for countries 
where the production of and trade in certain articles is in 
the hands of the State. Should at any future time the latter 
practice become general, the existing rule prohibiting the 
State to do things which it is bound to prevent its nationals 
from doing would be ripe either for abolition or, possibly, 
for a modification in the direction of permitting a State thus 
situated to set up special organisations of a private law 
character for the purpose of trading with the belligerent 
subject to the relinquishment, in respect of such goods, of 
the immunities otherwise enjoyed by the organs and the 
vessels of a State.^ 


^ It is clear that a State cannot 
blow hot and cold at the same time 
by insisting on the private law 
character of some of its activities 
and by claiming the immunities ap- 
pertaining to the organs of the State. 
When in October 1939 Soviet Russia 
protested against certain measures of 
the British Government in the matter 
of contraband and search, she declared 
that her merchant- vessels were State 
property and for this reason not 
subject to the ordinary measures of 


compulsion applied to privately owned 
merchant- vessels. See on this question 
Harvard Research (1939), pp. 237- 
244. In general, while British and 
American Courts have shown no dis- 
position to deny in time of peace 
jurisdictional immunities to State 
vessels engaged in commerce— see 
above, vol. i. § 451a — ^this attitude 
is not conclusive in relation to State- 
owned ships in the matter of contra- 
band and blockade. See, to the same 
ejffect. Harvard Resemch (1939), pp. 
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From the case of actual governmental responsibility for 
the production of and trade in certain articles there must be 
distmguished that of governmental control over exports 
by the system of licensing and the like.^ The fact that the 
Government permits export which it could prevent by 
means of withholding the licence does not make it a party 
to the transaction. Its responsibility is engaged only when 
in thus acting it discriminates between the opposing belli- 
gerents. For the same reason the distinction between the 
duties of the neutral State and its subjects is not necessarily 
affected by the circumstance that the State exercises over 
its nationals a degree of control unknown to countries 
wedded to the principles of individual freedom. Thus the 
Italian Neutrality Eegulations of 1938 forbid the organs 
of the State to supply munitions or credits to belligerents 
but allow such activities on the part of private persons.^ 
The control exercised by the State becomes a source of 
international responsibility only when it is used for the 
purpose of giving the appearance of private activity to 
State action inconsistent with the obligations of neutrality. 
This will happen in particular when the individuals in 
question act as a group or organisation which is in receipt 
of governmental assistance or which by operation of the 
law or constitutional provision must be regarded as an 
organ of the State. 

i § 297. Neutrality as an attitude of impartiality involYes 


217-222. Aii<J see above, p. 235, as 
to the Declaration of Paris. But see 
Friedmann in B,Y,, xix, (1938) pp. 
130-137, who argnes in favour of the 
abolition of the existing rule on the 
ground that it is inequitable to penal- 
ise a State because of its economic 
system by prohibiting it from engaging 
in trade open to the nationals of other 
States. The answer is that this dis- 
advantage is slight and exceptional 
when compared either with what the 
States in question consider to be the 
normal advantages of a State-managed 
economy or with the fact that the 
abolition of the existing rule would 
constitute a fundamental change in 
the existing law of neutrality. At a 
time when warfare is becoming in- 


creasingly mechanised, to permit a 
neutral State as such to supply the 
belligerents — ^which often may, ia 
practice, mean one belligerent only— 
with vast masses of arms, muniti^, 
and implements of war might amount 
to rendering its neutrahty purely 
nomiaal. 

^ During the Italo-Abyssinian War 
Germany made the export of muni- 
tions dependent upon licence and 
prohibited the export of raw material 
which were of importance for German 
industry. See Freytagh-Loringhoven 
in Z.7., XX. (1936) pp. 1-13. And 
see above, pp. 99 and 100, for ibe 
literature on the system of Ucensmg,^ 

* Article 8 : De&k and Jessup, i* 
p. 726. 
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the duty of abstaining from assisting either belligerent,^ 
whether actively or passively ; but it does not involve a 
duty to break off all intercourse with the belligerents. 

Apart from certain restrictions necessitated by impartiality, 
all intercourse between belligerents and neutrals takes place 
as before, a condition of peace prevailing between them in 
spite of the war between the belligerents. This applies 
particularly to the working of treaties, to diplomatic inter- 
course, and to trade. But indirectly, of course, the condi- 
tion of war between belligerents may have a disturbing 
influence upon intercourse between belligerents and neutrals. 

Thus the treaty rights of a neutral State may be interfered 
with through occupation of enemy territory by a belligerent ; 
its subjects living on enemy territory bear in a sense enemy 
character ; its subjects trading with the belligerents are 
hampered by the right of visit and search, and the right of 
the belligerents to capture blockade-runners and contraband 
of war. 

§ 298. Since neutrality is an attitude during war, the Neutral- 
question arises as to the necessary attitude of foreign States 
towards civil war. As civil war becomes real war through a War. 
recognition^ of the insurgents as a belligerent Power, a 
distinction must be made between cases where recognition 
has taken place and those where it has not. There is no 
doubt that a foreign State commits an international delin- 
quency by assisting insurgents in spite of being at peace 
with the legitimate Government. But matters are different 
after recognition. The insurgents are then a belligerent 
Power, and the civil war is then real war. Poreign States 
can either become a party to the war or remain neutral, 
and in the latter case all the duties and rights of neutrality 
devolve upon them. Since, however, recognition may be 
granted by foreign States independently of the attitude of 
the legitimate Government, and since recognition granted 
by the legitimate Government is not binding upon foreign 
Governments, it may happen that insurgents are granted 
recognition by the legitimate Government while foreign 

^ See above, §§ 69 and 76, and Kougier, JDea gnents dviUs et U droit des 
gma (1903), pp. 414-447. 
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States refuse it, and vice versa?- In the jSbrst case, namely 
recognition of the insurgents hy the legitimate Government 
but not by foreign Governments, the rights and duties of 
neutrality devolve upon foreign States, as far as the legiti- 
mate Government is concerned. Its men-of-war may visit 
and search their merchantmen for contraband ; a blockade 
declared by it is binding upon them ; and the like. But 
no rights and duties of neutrality devolve upon foreign 
States as regards the insurgents. A blockade declared by 
them is not binding, and their men-of-war may not visit 
and search merchantmen for contraband. On the other 
hand, if insurgents are recognised by a foreign State but 
not by the legitimate Government, that foreign State has 
aU the rights and duties of neutrality so far as the insurgents 
are concerned, but not so far as the legitimate Government 
is concerned.^ 

§ 299. Although third States have no duty to remain 
neutral when war breaks out,® and may take up the cause 
of one of the belligerents, they have a right to demand that 
neither belligerent should force them into war. A belligerent 
who, at the outbreak of war, refuses to recognise a third 
State as a neutral, does not indeed violate neutrality, 
because neutrality does not come into existence in fact and 
in law until both belligerents have, expressly or by implica- 
tion, acquiesced in the attitude of impartiality taken up 
by third States. However, a belligerent who refuses to 
recognise a State as neutral violates International Law, 
although not neutrality. 


IV 

DIFFERENT KINDS OF NEUTRALITY 

Vattel, iii. §§101, 106, 107, 110 — ^Westlake, ii. pp. 206-207 — ^Phillimore, Ifi. 
§§ 138.139~-HaUeok, ii. pp. 162-163— Taylor, § 618— Wheaton, §§ 413- 


1 See above, § 69. for contraband, is controversial ; see 

® The question whether, if foreign Ammaire, xviii. pp. 213-216, wid 
States refuse recognition to insurgents, Rolin, §§ 209-216. And see §§ 76 
although the legitimate Government 76a above and § 311a below, 
has granted it, the legitimate Govern- 
ment has a right of visit and search ® See above, § 293. 
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423 — ^Bluntsohli, §§ 746-748 — Geffoken in HoUzendorff, ir. pp. 634-636 — 
UUmann, § 190— Despagnet, Nos. 686, 686— Pladier-Fod6r6. viii. Nos. 
3225-3231— Rivier, ii- pp. 376-379— Calvo, iv. §§ 2692-2642— Fiore, iii. 
Nos. 1642-1645— M&ignhac, iiio. 609-512— Fillet, pp. 277-284— Kleen, 
i. §§6-22— Hyde, ii. § 875— Fauchille, §§ 1443-1444(4)— De Louter. ii. 
pp. 406-416 — Cavaglieri in Rivista, 2nd ser., viii. (1919) pp. 58-91, 328-362. 


8 300. The very first distinction to be made between Perpetual 
different kinds of neutrality is that between perpetual 
neutrality and other neutrality. Perpetual or permanent 
neutrality is the neutrality of States which are neutralised 
by special treaties, as at the present time is Sydtzerland. 

Apart from the duties arising from their neutralisalibn 
which are to be performed in time of peace as well as in war, 
the duties and rights of neutrality are the same for them 
as for other States. This applies not only to the obligation 
not to assist either belligerent, but also to the obligation 
to prevent both from using the neutral territory for their 
military purposes. JThus, Switzerland in 1870 and 1871, 
during the Franco-German War, properly prevented the 
transport of troops, recruits, and war material of either 
belligerent over her territory, disarmed the French army 
which had saved itself by crossing the Swiss frontier, and 
detained its members until the conclusion of peace.^ . 

§ 301. The next distinction is between general and partial General 
neutrality which derives from the fact that a part of the Partial 
territory of a State may be neutralised,^ as are, for instance, ^en- 
the Ionian Islands of Corfu and Paxo, which are part of thev 
territory of Greece. Such a State has a duty always to 
remain partially neutral — ^namely, so far as its neutralised 
part is concerned. General neutrality, on the other hand, 
is the neutrality of States no part of whose territory is 
neutralised by treaty, j / 

§ 302. A third distinction is that between voluntary and Volun- 
conventional neutrality. Voluntary (or simple or natural) co^ven? 
neutrality is the neutrality of a State which is not bound ^onal 
by a general or special treaty to remain neutral in a certain trality. 
war. Neutrality is in most cases voluntary. On the other 


^ See Wow, § 339. 

* See above, § 72. As to the 


occupation of Corfu by the Allies 
during the World War see Gamer, 
ii. § 464. 
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hand, the neutrality of a State by treaty bound to remain 
neutral in a war is conventional. 

Armed § 303. One speaks of an armed neutrality when a neutral 
traHty. State takes military measures for the purpose of defending 

its neutrality against possible or probable attempts by 
either belligerent to make use of the neutral territory. Thus, 
the neutrality of Switzerland during the Franco-German 
War was an armed neutrality. So, during the war of 1939, 
was that of Belgium, who kept her army in a state of per- 
manent mobilisation, and to a large extent of Holland and 
Switzerland. The term ‘ armed neutrality ’ is also used, 
and in a different sense, when neutral States take military 
measures for the purpose of defending the real or pretended 
rights of neutrals against threatened infringements by either 
belligerent. The First and Second Armed Neutralities ^ of 
1780 and 1800 were armed neutralities in the latter sense 
of the term. 

Benevo- | 304. Treaties stipulating neutrality often provide for 
trality. ^ ^ benevolent ’ neutrality in a certain war. The term is 
likewise frequently used during diplomatic negotiations. 
However, there is now no legal distinction between bene- 
volent neutrality and neutrality pure and simple.^ The 
. idea dates from earlier times, when the obligations imposed 
I by neutrality were not so stringent, and neutral States could 
' ^ favour one of the belligerents in many ways without thereby 
violating their neutral attitude. If a State remained neutral 
in the lax sense in which neutrality was then understood, 
but otherwise favoured a belligerent, its neutrality was 
called benevolent. 

Perfect § 305. A distinction of great practical importance in 
former times was that between perfect, or absolute, and 
trality. qualified, or imperfect, neutrality. The neutrality of a 
: State was qualified if it remained neutral on the whole, but 
J actively or passively, directly or indirectly, gave some kind 
of assistance to one of the belligerents in consequence of an 
obligation entered into by a treaty previous to the war, and 

^ See above, §§ 289, 290. below, § 323. As to the Italian 

declaration of mere non-belligerency 
* As to the neutrality of Greece (as distinguished from neutrsJity) m 
during part of the World War see 1939 see above, p. 515, n. 2. 
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not for that particular war exclusively. On the other hand, 
neutrality was termed perfect if a neutral State neither 
actively nor passively, neither directly nor indirectly, favoured 
either belligerent. There is no doubt that, in the eighteenth 
century, when it was recognised that a State could be con- 
sidered neutral, although it was by a previous treaty bound 
to render more or less limited assistance tp one of the 
belligerents, this distinction between neutrality perfect and 
qualified was justified.^ But, during the second half of the 
nineteenth century, it became controversial whether so- 
called qualified neutrality was neutrality at all, or whether 
a State, which, in fulfilment of a treaty obligation, rendered 
some assistance to one of the belligerents, violated its 
neutrality. The majority of modern writers ^ maintained 
(correctly, it is believed) that a State was either neutral or ^ 
not, and that it violated its neutrality if it rendered any 
assistance whatever to a belligerent from any motive what- 
ever. In this case, a State which had entered into such 
obligations as those just mentioned would in time of war 
frequently have conflicting duties ; in fulfilling its treaty 
obligations, it would frequently be obliged to violate its duty 
of neutrality, and vice versa. Several writers,^ on the other 
hand, maintained that such a fulfilment of treaty obligations 
would not constitute a violation of neutrality. But Article 2 
of Hague Convention V. categorically enacts that ‘ belli- 
gerents are forbidden to move across the territory of a 
neutral Power troops or convoys either of munitions of war 
or of supplies.’ ^ The principle at the back of this enactment 
no doubt is that a qualified neutrality has no longer any 
raison d'etre^ and that neutrality must in every case be 

^ See Nys in E./., 2nd ser., xv. [result of conventions previous to the 
(1913) pp. 173-181. |war as violations of neutrahty. 

* for instance, UUmann, § 190 ; ® See, for instance, Heffter, § 144 ; 
Despagnet, No. 686 ; Rivier, ii. Manning, p. 225 ; Wheaton, §§ 425- 
p. 378 ; Calvo, iv, § 2594 ; Taylor, 427 ; BluntschH, § 746 ; HaUeck, ii. 

§ 618 ; Fiore, iii. No. 1541 ; Eileen, i. p. 162. 

§ 21 ; Hall, § 215 (see also Hall, ^ Although this prohibition is in 
§ 219, concerning passage of troops) ; terms addressed to belligerents, there 
Fauchille, § 1444 (3). PhiUimore, iii, can be no doubt that it equally for- 
§ 138, agrees with the majority of bids neutrals to consent to such tran- 
writers, but in § 139 he thinks that sit : see Scott, Reports to the Eagm 
it would be too rigid to consider acts Conferences (1917), p. 539. See also 
of ‘ minor ’ partiality which are the the Wirnbledon, below, § 323 (n.). 
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perfect.^ Prior to the Covenant of the League of Nations 
and the General Treaty for the Renunciation of War this 
rejection of qualified neutrality was the necessary corollary 
of the right, which International Law accorded to every 
State, to wage war for the defence of its legal rights and the 
promotion of its pohtioal interests. The hardening, in the 
eighteenth century, of the conception of neutrality in the 
direction of absolute impartiality was due to the recognition 
by International Law of the sovereign right of war regard- 
less of its cause. The distinction between just and unjust 
war was jettisoned, and absolute neutrahty was the neces- 
sairy corollary of that development. There was no room for 
qualified neutrality when war on both sides was, as a rule, 
just. With the conclusion of the Covenant and the Treaty 
for the Renunciation of War the doctrine of absolute neu- 
trality has largely lost its historical foundation. States 
have not so far drawn all the legal consequences from the 
situation thus created.* But there is no doubt that so long 
as these very general treaties remain part of Internationa 
Law, the legal position must be presumed to have undergone 
a change. The implications of that change are indicated 
elsewhere.® 

Some § 30®' purpose of illustration, the following 

Historical instances of qualified neutrality may be mentioned : 

(1) By a Treaty of Amity and Commerce concluded in 
fied Neu^,^iji^^g ijetween the United States of America and France, the 
**“^*^’ United States granted to French privateers and their prizes 
the right of admission to American ports during war, and 


1 See atove, § 77, where it has 
been pointed out that a neutral who 
tahes up an attitude of (qualified 
neutrality may nowadays be con- 
sidered as an accessory belligerent 
party to the war. Cavaglieri in 
Riviatay 2nd ser., viii. (1919) pp. 328- 
362, discusses the intermediate case 
of the actively assisting allies of a 
belligerent. As regards the other 
belligerent, they are not neutrals, 
and, legally, they are not enemies ; 
for instance, Italy declared war on 
Austria on May 24, 1915, and on 
Germany on August 27, 1916. In 
the meantime Germany and Italy 


did not observe the duties of neu- 
trality, but they refused, express^ 
and repeatedly, to recognise that th€y 
were at war with each other. Oava- 
glieri solves the juridical anoma^ 
thus arising by proposing the 
ception of ‘ auxiliaries ’ (auailm%)m 
an intermediate stage between be^^ 
gerent and neutral. BtcOo » 

paesi nemici was the desoripfe^ 
given to Germany by the ItaM 
Government before the declaratbn <3i 
war ; diplomatic relations were 

off long before the declaration of ; 

® See above, §§ 5271 and 292&-^^ ••£ 

® See §§ 292-292d, 306a, and 447# | 
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undertook not to admit the privateers of the enemies of 
France. When in 1793, during war between Great Britain 
and France, Great Britain complained of the admission of 
French privateers to American ports, the United States 
met the complaint by advancing their treaty obligations.^ 

(2) Denmark had by several treaties, especially by a treaty ^ , 
of 1781, undertaken to furnish Russia with a certain number 
of men-of-war and troops. In 1788, during war between 
Russia and Sweden, Denmark fulfilled her obligations 
towards Russia, and nevertheless declared herself neutral ; 
although Sweden protested against the possibility of such 
qualified neutrality, she acquiesced, and did not consider 
herself at war with Denmark.^ 

(3) In 1848, during war between Germany and Denmark, v 
Great Britain, fulfilling a treaty obligation towards Denmark, 
prohibited the exportation of arms to Germany, but per- 
mitted exportation to Denmark.® 

(4) In 1900, during the South African War, Portugal, to 
comply with a treaty obligation ^ towards Great Britain 
regarding the passage of British troops through Portuguese 
territory in South Africa, allowed the passage of a British 
force which had landed at Beira® and was destined for 
Rhodesia. 

(5) In 1915, during the World War, British and French 
troops were landed at Salonika, which was part of the 
territory of Greece, then neutral, in order to aid Serbia, 
which was also an ally of Greece. Greece protested, but 
did not oppose the landing.® 

(6) In April 1917, Costa. Rica offered her ports and waters 
for the use of the navy of the United States (who at that 
time had become a belligerent). Guatemala followed suit, 
and Brazil, Uruguay, Salvador, and Peru expressly modi- 


^ See Wheaton, § 425, and PhiUi- 
more, iii. § 139. 

* ^ Phillimore, iii. § 140. 

* See Oeffoken in Holtzendorjf, iy. 
p. 610, and Rivier, ii. p. 379. 

^ Artiole 11 of the treaty between 
Great Britain and Portugal concern- 
ing the deHmitation of spheres of 
influence in Africa. Martens, N.R.O,, 
2nd ser., xviii. p. 186. 


5 See below, § 323; Baty, Inter- ^ 
national Law in South Africa (1900), 
p. 75 ; and ‘ The Times ’ History of 
the War in South Africa, iv. p. 366, 

® Gamer, ii. § 466 ; and below, 

§ 323. 

^ For the relevant decrees of these 
countries see Harvard Research (1939), 
pp. 880-883. 
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fied their neutrality regulations in this direction. Uruguay 
for instance, issued a decree announcing that she would 
refrain from applying the rules of neutrahty against any 
American State engaged, in the defence of its rights, in a 
war with States in other continents.^ 

Aatici- § 306a. Moreover, as has been shown above in the dis- 
^^Scia- cussion of the Covenant of the League, ^ a State may in a 
tionof treaty renounce for all or some wars in which it may he 
engaged in the future, the right to impartial treatment on 
ment. the part of the neutral. This means that it may authorise 
the neutral to adopt an attitude of qualified neutrality by 
discriminating against it to the extent specified in the 
treaty. Thus members of the League must be presumed to 
have agreed in Article 16 of the Covenant that should they 
resort to war in breach of the obligations of the Covenant, 
other members of the League shall be entitled to discritnin- 
ate against them to the extent of applying the economic 
sanctions enumerated therein and granting the right of 
passage to the forces of any of the members of the League 
‘ co-operating to protect the Covenant. And it has been 
suggested that similar agreements may be concluded by 
States which are not members of the League but which, 
being parties to the General Treaty for the Renunciation of 
War, are desirous of being put unequivocally in a position 
to discriminate against the belligerent who has resorted to 
war in violation of the Treaty.® There is nothing in tte 
existing principles of the law of neutrahty which is incon- 
sistent with agreements of this nature. 


V 

COMMEKOEMENT AND END OF NEUTRALITY 

Hall, § 207 — ^Westlake, ii. pp. 208-210 — ^Phillimore, i. §§ 392-392<*, iii. §§ 146- 
149 — ^Taylor, §§ 610-611 — ^Wheaton, §§ 437-439, and Dana’s note, 216— 
Heffter, § 146 — ^Despagnet, No. 689 — ^Pra(iier-Fod6r6, Tiii. Nos. 3234-3237 
— ^Rivier, ii. pp. 379-381 — ^Martens, ii. § 138— Kleen, i. §§ 6, 36-42— FaucliiBie^ 
§§ 1445-1446 (3) — ^Rolin, §§ 966-960 — Hatschek, pp, 362-363 — Cruekaga, 
§ 1174^uarez, §§ 601, 618— Hyde, ii. §§ 876-879. 

^ For details see Hyde, ii. pp. 76^ ® §§ 292a-292e. 

766. * See § 292A (n.). 
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§ 307 . Since neutrality is an attitude of impartiality 
deliberately taken up by a State and acquiesced in by the mences 
belligerents, it cannot begin before the outbreak of 
becomes known. It is only then that third States can make ledge of 
up their minds whether or not they intend to remain neutral. 

As soon as they determine to adopt an attitude of impartial- 
ity, and the belligerents acquiesce in their choice, the duties 
deriving from neutrality are incumbent upon them. It has 
long been the usual practice of belligerents to notify the , 
outbreak of war to third States so as to enable them to 
make their decision, but formerly this was not in strict law 
necessary. Knowledge of the outbreak of war, however 
obtained, gave a third State an opportunity of coming to a 
decision, and, if it remained neutral, its neutrality dated 
from the time when it first knew of the outbreak of war. 

But it is apparent that an immediate notification of war by 
belligerents is of great importance, as excluding all doubt 
and controversy regarding knowledge of the outbreak of 
war. For it must always be remembered that a neutral 5 
State may in no way be made responsible for acts of its 
own or of its subjects which have been performed before it 
knew of the war, although the outbreak of war might have 
been expected. For this reason Article 2 of Hague Con- 
vention III. enacted that belligerents must without delay ^ 
send a notification of the outbreak of war ^ to neutral 
Powers, and that the condition of war should not take effect 
in regard to neutral Powers until after receipt of a notifica- 
tion, unless it was established beyond doubt that they were 
in fact aware of its outbreak.^ 

§ 308. As civil war becomes real war through recognition Com- 
of the insurgents as a belligerent Power, neutrality during 
a civil war begins for every foreign State from the moment 
recognition is granted.^ War. 

§ 309. Neutrality being an attitude of States creating Establish- 
rights and duties, active measures on the part of a neutral 

State are required for the purpose of preventing its officials ity by 
^ Declara- 

^ It may even be mads by telegraph, or refused by foreign States hide- ^ions. 

pendently of the attitude of the 
^ See above, §§ 94, 96. legitimate Government has been 

* That recognition may be granted stated above, § 298. 

VOL. n. 2 l 
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and subjects from committing acts incompatible with its 
duty of impartiality. The pronouncement by which a 
neutral State orders its organs and subjects to comply with 
the attitude of impartiality adopted by itself is called a 
* declaration of neutrality ’ in the special sense of the term 
Such a declaration must not, however, be confounded with 
manifestoes by the belligerents proclaiming to neutrals the 
rights and duties devolving upon them through neutrality 
or with the assertions made by neutrals to belligerents or 
urbi et orbi that they will remain neutral, although such 
pronouncements and assertions are often also called declara- 
tions of neutrality.^ 

^ § 310. International Law leaves it to the discretion of 

State to take the measures necessary to ensure neu- 
trality. Since in constitutional States the powers of Govern- 
ments are frequently so limited by Municipal Law that they 
may not take adequate measures without the consent of 
their parliaments, and since, so far as International Law is 
concerned, it is no excuse for a Government to plead that 
its Municipal Law prevents it from taking adequate meas- 


ures,^ several States have once for all enacted so-called 
Neutrality Laws, which prescribe the attitude to be taken 
up by their officials and subjects in case they remain neutral 
in a war. These Neutrality Laws are latent in time of 
peace ; but their provisions become operative ipso facto by 
the respective States making a declaration of neutrality 
to their officials and subjects.® 

Britisli § 311. The United States of America enacted ^ a Neutral- 


TC nlifl t- 

ment Act. 


J 


^ See above, § 293. In the Cuban 
Declaration of Neutrality of Sep- 
tember 1, 1939, it was stated, in- 
correctly, that ‘the universal prin- 
ciples of International Law impose 
upon non-belligerent States the ob- 
ligation of declaring their neutrality.’ 
Cm the outbreak of the war in Europe 
in 1939 a number of States, including 
Japan, Hungary, Greece, and Bulgaria, 
refrained from issuing a proclamation 
of neutrality. 

® See the Alabama case, below, 
§ 335. 

® See Dedk and Jessup, A GoUection 
of NmtraUty Laws, Regulations avd 


Treaties of Various Countries, 2 vob. 
(1939) — an indispensable instrument 
of study. 

* Printed in Phillimore, i. pp. 667- 
672. On the resolution of Congress 
of March 4, 1915, see A.J., ix. (1915) 
pp. 490-493. See also the Act ‘to 
punish Acts of Interference with Ihe 
Foreign Belationa, the Neutral%, 
and the Foreign Commerce of the 
United States, etc.,’ passed on June 
15, 1917 (A.J„ xi. (1917), Sui^., 
pp. 178-198). As to the United Stet^ ^ 
neutrality proclamation and legi^ 
tijon in 1939 see above, p. 502. 
the declarations of neutrality 
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ity Law on April 20, 1818; Great Britain foUowed her 
example in 1819 by passing a Foreign Enlistment Act,^ 
which was in force tiU 1870. As this Act did not give 
adequate powers to the Government, Parliament passed on 
August 9, 1870, a new Foreign Enlistment Act,^ which is 
still in force. This Act, in the event of British neutrality, 
prohibits : (1) the enlistment by a British subject in the 
military or naval service of either belligerent,® and su^ar 
acts (§§ 4-7) ; (2) the building, equipping,* and despatching ® 
of vessels for employment in the military or naval service 


other States in the World War see 
Fauchille, § 1446 (1), n. 3 ; Deak and 
Jessup, ^CLSsiTTi. For the Belgian and 
Butch neutrality proclamations in 
1939 see i2J., 3rd ser., xx. (1939) 
pp. 582-693 ; for those of the Scandina- 
vian countries see Acta Scandinavica, 
X. (1939) pp. 142-144 ; of the prin- 
cipal Latin - American States see 
Bulletin de VInstitut Juridique Inter- 
mtional, 42 (1940), pp. 110 et seq. ; 
Beik and Jessup (Supplement, 1940). 
As to the notifications to the League 
of Nations see above, p. 615. 

1 59 Geo. III. c. 69- 

2 33 & 34 Viet. c. 90. See Sibley 
in the Law Magazine and Review, 
xxix. (1904) pp. 454-467, and xxx. 
(1905) pp. 37-53. 

3 ‘ Without the licence ’ of the 
Crown : In 1835 British subjects were 
permitted to enHst in a Spanish Legion 
for the purpose of assisting the Queen 

y of Spain in pursuance of the Quad- 
ruple Alliance Treaty.- In 1940 per- 
mission was granted to British sub- 
jects to enlist with the Finnish forces 
fighting against Russia. See above, 
p. 607. 

^ Th^e sections are not confined 
to time of war : see T7ie Harrier (1921) 
8 L1.L.R. 488 and R, v. Sandoval, 
3 T.L.R. 411. According to § 30, the 
interpretation clause of the Act, 
* equipping ’ includes ‘ the furnishing 
a ship with any tackle, apparel, furni- 
ture, provisions, arms, munitions, or 
stores, or any other thing which is 
teed in or about a ship for the pur- 
* pose of fitting or adapting her for 
&ie sea or for naval service.’ It is, 
therefore, not lav^ful for British 
ships, in case Great Britain is neutral. 


to supply a belligerent fleet direct 
with coal. Thus during the Russo- 
Japanese War, while German steamers 
laden with coal followed the Russian 
fleet on her journey to the Far East, 
British shipowners were prevented 
from doing the same by the Forei^ 
Enlistment Act. It was under this 
Act that in 1904 the British Govern- 
ment ordered the detention of the 
German steamer Captain W. Menzel, 
which had taken on board Welsh coal 
at Cardiff for the purpose of carrying 
it to the Russian fleet en route to the 
Far East. See below, § 350. 

® An interesting case occurred 
during the Russo-Japanese War. 
Messrs. Yarrow & Co., the ship- 
builders, possessed a partly com- 
pleted vessel, the Caroline, capable 
of being finally fitted up either as 
a yacht or as a torpedo-boat. In 
September 1904 a Mr. Sinnet and 
the Hon. James Burke Roche called 
at their shipbuilding yard, bought 
the Caroline, and ordered her to be 
fitted up as a high-speed yacht. 
The required additions were finished 
on October 3. On October 6 the 
vessel left Messrs. Yarrow’s yard and 
was navigated by a Captain Ryder, 
via Hamburg, to the Russian port 
of Libau, there to be altered into 
a torpedo-boat. That § 8 of the 
Foreign Enlistment Act applied to 
this case there is no doubt. But 
there is also no doubt that it was 
this Act, and not the rules of Inter- 
national Law, which required the 
prosecution of Messrs. Sinnet and 
Roche by the British Government. 
For, in International Law, the case 
was merely one of contraband. See 
below, §§ 321, 334, 397. 
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of either belligerent (§§ 8-9) ; (3) the increase by any person 
on British territory of the armament of a man-of-war of 
either belligerent being at the time in a British port (§ 10) ; 
(4) the preparing or fitting out of a naval or military expedi- 
tion against a friendly State (§ 11).^ 

The British Foreign Enlistment Act goes beyond the 
requirements of International Law, in so far as it prohibits 
and penalises a number of acts which, according to the 
present rules of International Law, a neutral State is not 
required to prohibit and penalise. Thus, for instance, a 
neutral State need not prohibit its private subjects from 
enlisting in the service of a belligerent ; from supplying coal, 
provisions, arms, and ammunition direct to a belligerent 
fleet, provided that the fleet is not within, or just outside, 
the territorial waters of that neutral ; or from selling ships 
to a belligerent, although it is known that they will be 
converted into cruisers, or used as transport ships. For 
Article 7 of Convention V. and Article 7 of Convention XIII. 
categorically enact that ‘ a neutral Power is not bound to 
prevent the export or transit, on behalf of either belligerent, 
of arms, munitions of war, or, in general, of anything which 
could be of use to an army or fleet.’ ^ 

Municipal § 311a. Although recognition of belligerency alone brings 
about the operation of rules of neutrahty as between the 
m^ase of parties to the civil war and foreign States, the apphcation of 
gency, municipal neutrahty laws is independent of such recognition. 
Both the United States neutrahty laws and the British 
Foreign Enhstment Act of 1870 have on occasions been 
declared enforceable in cases of mere insurgency in which 
recognition of beUigerency was refused.® Thus in June 1895 
the President of the United States issued a proclamation 
declaring that Cuba was the seat of civil disturbances and 
admonishing all persons within the jurisdiction of the United 
States to refrain from acts prohibited by the neutrahty 

^ The Jameson Raiders were con- ® As to the drastic provisions of the 
victed under this section: Reg, v. United States Neutrality Laws of 
Jcmmon <mi OtJi&ra [1896] 2 Q.B. 1935, 1937, and 1939 see above, 
426 ; Pitt Cobbett, Leading Cases, p. 602. 
ii. p. 600 ; Halleck, ii. p. 195 (n.), 

and Law Magazine and Review, xxi. ® As to recognition of insurgency 
(1896) pp. 141-143, 264. see voL i. § 16g, 
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laws.^ During the Spanish Civil War a warning was issued 
by the British Government in January 1937 to the efiect 
that persons enlisting in the service of either side to the civil 
war would be contravening the Foreign Enlistment Act.^ 

§ 312. Neutrality ends with the cessation of war, or End of 
through a hitherto neutral State beginning war against one 
of the belligerents, or through one of the belligerents com- 
mencing war against a hitherto neutral State. But two 
classes of cases must be distinguished. 

There is, in the first place, the class of cases in which war 
breaks out between one of the beUigerents and a hitherto 
neutral State, either {a) on account of a dispute not con- 
nected with the cause of the war then in progress, or (6) 
because the belligerent has violated fundamental rules of 
warfare, or (c) because either the belhgerent or the neutral ^ 
has committed a violation of neutrality so grave that the 
injured party considers it necessary to answer it by a 
declaration of war. In such and similar cases a declaration ^ 
of war does not ipso facto constitute a violation of neutrality. 

There is, secondly, the class of cases in which war breaks 
out between one of the belligerents and a hitherto neutral 
State simply because it does not suit the belligerent any 
longer to recognise its impartial attitude, or because it does 
not suit the neutral to remain neutral any longer. In such 
cases a declaration of war ipso facto constitutes a violation 
of neutrality because, neutrality having previously come into ] 
existence in fact and in law, a neutral ought not, subject to 
his obligations as a member of the League of Nations, to - 
abandon it except for a reason not connected with the cause 
of the war in progress, nor ought a belligerent to draw the 
neutral into the war.^ 


1 U.S. For, Bel, 1896, ii. 1196. 
The Proclamation, was fully acted 
upon in The Three Friends (1897), 
166 U.S. 63. 

* The effect of the interpretative 
Section 30 of that Act is to assimilate 
insurgents, whether recognised as 
belligerents or not, to a foreign ‘ State ’ 
in the meaning of the Act. The ques- 
tion whether there was ‘ war ’ in the 
meaning of the Act was correctly 


answered to the effect that the opera- 
tion of the Act was not conditional 
upon the existence of war in its 
technical meaning. This is so, al- 
though Section 11 seems to be the 
only Section of that Act so worded 
as clearly to apply to oases in which 
there is no formal war in progress. 
See McNair in Law Quarterly Review, 
liii. (1937) pp. 494-496. 

® See above, § 299. 
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However this may be, duties of neutrality exist only so 
long as a State remains neutral. They come to an end ipso 
facto by a neutral State throwing up its neutrality, or by a 
belligerent beginning war against a hitherto neutral State. 
Yet the ending of neutrality must not be confounded with 
mere violation of neutrality. A mere violation does not 
ipso facto bring neutrality to an end.^ 

Changes § 312a. In the course of a war a neutral State may find 
traHty ' necessary to change its existing neutrality legislation for 
I^gTila- the better protection of its interests as a neutral or other- 
d^g the wise, or with a view to a more adeq[uate fulfilment of its 
War. obligations of neutrality.^ Thus, for instance, during the 
A World War some States found it desirable to expand then 
Ineutrality legislation in order to cope with the new problems 
Ijvhich arose as the result of the developments in radio- 
telegraphy and submarine warfare.® So long as such changes 
are made applicable, in principle, to both belligerents, the 
neutral is, under International Law, free to adopt them at 
his discretion. This is indirectly recognised in the Preamble 
to Hague Convention No. XIII., which lays down that rules 
of neutrality should not be changed in the course of the 
war ‘ except in a case where experience has shown the 
necessity for such a change for the protection of the rights ’ 
of the neutral States.^ Such rights include the interest of 
the neutral in the proper fulfilment of his international 
duties.® 


1 See beloT^, § 358. 

2 For a survey of the practice of 
States, which fully confirms that view, 
see Harvard Research (1939), pp. 316- 
329, See also Eagleton in A . J., xxxiv. 
(1940) pp. 99-104. 

® In particular, a number of States 
issued regulations forbidding the use 
of radio on belligerent vessels within 
their national waters ; see below, 
§ 356. Others prohibited the entry 
of belligerent submarines into their 
territorial waters ; see below, § 344o. 

* Chile relied on these provisions 


of the Preamble when in December 
1914 she decided that belligerent war- 
vessels should not be permitted to 
take a quantity of coal exceeding the 
amount necessary for reaching the 
first coaling station of a neighbouring 
country : Deik and Jessup, i. p. 360. 

® In November 1939, i.e. two 
months after the outbreak of the 
war with Germany, the United States 
modified certain features of their ex- 
ceptional neutrality legislation in the 
direction of a closer approximation to 
the accepted notions of neutral rights 
and obligations. See above, § 292a. • 
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§ 313. Neutrality can be carried out only if neutrals as^nduot ' 
well as belligerents follow a certain line of conduct in their 
relations with one another. It is for this reason that from trals and 
neutrality derive rights and duties, for belligerents as well 
as for neutrals, and that, consequently, neutrality can be 
violated by both belligerents and neutrals. These rights 
and duties are correlative — ^the duties of neutrals to the 
rights of belligerents, and the duties of belligerents to the 
rights of neutrals. 

§ 314. There are two rights and two duties derivmg from 
neutrality for neutrals, and likewise two for belligerents. 

Duties of neutrals are, in the first place, to act towards 
belligerents in accordance with their attitude of impartiality ; 
and, secondly, to acquiesce in the exercise by either belli- 
gerent of the right to punish neutral merchantmen for breach j 
or attempted breach of blockade, carriage of contraband, ; 
or rendering unneutral service to the enemy, and, accord- 
ingly, to visit, search, and eventually capture them. 

The duties of belligerents are, in the first place, to act ; 
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I towards neutrals in accordance with their attitude of im- 
i partiality ; and, secondly, not to suppress their intercourse, 
1 and in particular their commerce, with the enemy. 

Either belligerent has a right to demand impartiahty 
from neutrals ; on the other hand, neutrals have a right to 
demand such behaviour from each belligerent as is in 
accordance with their attitude of impartiality. Neutrals 
have a right to demand that their intercourse, and in 
particular their commerce, with the enemy shall not be 
suppressed ; on the other hand, each belligerent has a right 
to punish subjects of neutrals for breach of blockade, 
carriage of contraband, and unneutral service, and, accord- 
ingtyj to visit, search, and capture neutral merchantmen. 

§ 315. Some writers ^ maintain that no rights derive from 
•neutrality for neutrals, and, consequently, no duties for 
belligerents, because everything which must be left undone 
by a belligerent regarding his relations with a neutral must 
likewise be left undone in time of peace. But this opinion 
has no foundation. It is true, indeed, that the majority of 
the acts which belligerents must leave undone in consequence 
of their duty to respect neutrality must likewise be left 
undone in time of peace in consequence of the territorial 
supremacy of every State. But there are several acts which 
do not belong to this class — ^for instance, the non-appropria- 
tion of enemy goods/" on neutral vessels. And those acts 
which do belong to t^is class also fall at the same time under 
another category. Thus, a violation of neutral territory by 
a belligerent for military and naval purposes of the war is 
indeed an act prohibited in time of peace, because every 
State has to respect the territorial supremacy of other 
States ; but it is at the same time a violation of neutrality, 
and therefore totally different from other violations of 
foreign territorial supremacy. While every State has a right 
to demand reparation for an ordinary violation of its terri- 
torial supremacy, it need not take any notice of it, and it has 
no duty to demand reparation. But in case a violation of 
its territorial supremacy constitutes at the same time a 
violation of its neutrahty, the neutral State not only has a 
^ Heffter, §149 ; Gareis, §88 ; Heilborn, System, p. 341. 
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right to demand reparation, but has a duty ^ to do so. For, ► 
if it did not, it would violate its duty of impartiality by 
favouring one belligerent to the detriment of the other.^ 

§ 316 . It has already been stated above ^ that impartiality uuty 
excludes such assistance and succour to one of the belligerents tiali^^ 
as is detrimental to the other, and, further, such injuries to 
one of the belligerents as benefit the other, and that it 
includes active measures on the part of a neutral for the 
purpose of preventing belligerents from making use of 
neutral territories and neutral resources for their military 
and naval purposes, and of preventing either of them from 
interfering with his legitimate intercourse with the other. 

But all this does not exhaust the contents of the duty of 
impartiality. 

For, according to the present strict conception of neutral- 
ity, the duty of impartiality excludes in addition all facilities 
whatever for military and naval operations of the belligerents, 
even if granted to both belligerents alike. In former times 
assistance was not considered a violation of neutrality, 
provided it was given to both belligerents in the same way, 
and States were considered neutral although they allowed 
an equal number of their troops to fight on the side of e^^^ 
belligerent. To-day this could no longer happen. %rom 


Hague Conventions V. and XIII., which deal with neutrality 
in land and sea warfare respectively, it becomes qiiite 
apparent that any facility whatever directly concerning 
military or naval operations, even if it consists only in 
granting passage over neutral territory to belligerent forces, 
is illegal, although granted to both belligerents alike. The^ 
duty of impartiality to-day comprises abstention from any 
active or passive co-operation with belligerents. ^ 

Secondly, the duty of impartiality includes in addition 
the equal treatment of both belligerents regarding such 


\/ 


1 See, for instance, Article 3 of crew, and to intern the prize crew. 
Hague Convention XHI., which If the prize is not within the juris- 
enacts : ‘ When a ship has been cap- diction of the neutral Power, the 
tured in the territorial waters of a captor Government, on the demand 
neutral Power, such Power must, if of that Power, must liberate the 
the prize is still within its jurisdiction, prize with its officers and crew,’ 
employ the means at its disposal to ^ See below, § 360. 

release the prize with its officers and ® § 294. 
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facilities as do not directly concern military or naval opera- 
tions, and which may, therefore, be granted or refused to 
belligerents according to the discretion of a neutral. If a 
neutral grants such facilities to one belligerent, he must 
grant them to the other in the same degree. If he refuses 
them to the one, he must likewise refuse them to the other.^ 
Thus, since it is not a violation of neutrality for a neutral to 
allow his subjects to supply either belligerent with arms and 
ammunition in the ordinary way of trade, it would, apart 
from the obligations of the Covenant of the League of 
Nations, constitute a violation of neutrality to prohibit the 
export of arms destined for one of the belligerents only. 
Thus, further, if a neutral allows men-of-war of one of the 
belligerents to bring their prizes into neutral ports, he must 
grant the same facility to the other belligerent. 

Duty of § 317. Although neutrality has already for centuries been 
to^rti- recognise,! as an attitude of impartiality, it has taken two 
before arid hundred years for the duty of impartiality to attain its 
present range and intensity. This continuous development 
War. tad by no means ceased, but was slowly and gradually going 
on, when the World War broke out. The manner in which, 
after the World War, it has been affected by the Covenant 
of the League, the General Treaty for the Renunciation of 
War, and the advent of totalitarian and dictatorial regimes, 
has been indicated above.® 

Duty of § 318.|,The contents of the duty of belligerents to treat 
^r^ts Jienl^rals in accordance with their impartiality are so manifest 
to treat that elaborate treatment is unnecessary. This duty exclude, 
the first place, any violation of neutral territory for mi l i- 
anoe with/ tary or naval purposes of the war,® and any interference 
pa^aliM hhe legitimate intercourse of neutrals with the enemy ; 

J and, secondly, the appropriation of neutral goods, contra- 
band excepted, on enemy vessels.* On the other hand, it 
indudes, in the first place, due treatment of neutral diplo- 
matic envoys accredited to the enemy and found on occupied 

1 See Articles 7, 8, 9, 11, 13, 14 ® See Articles 1-4 of Hague Con- 

of Hegue Convention V., and Articles vention V., and Articles 1-5 of Hague 
7, 9, 11, 17, 19, 21, 23 of Hague Convention XIII. 

Conv^tion XIII. * This is stipulated by the Declara- 

? See above, §§ 292a-292i, 296a. tion of Paris of 1866. 



§ 319] RIGHTS, ETC., DERIVING PROM NEUTRALITY 539 

enemy territory ; and, secondly, due treatment of neutral 
subjects and neutral property on enemy territory. A 
belligerent who conquers enemy territory must at least grant 
to neutral envoys accredited to the enemy the right to 
quit the occupied territory unmolested.^ He must likewise 
abstain from treating neutral subjects and property estab- 
lished on enemy territory more harshly than the laws of 
war allow ; for, although neutral subjects and property, by 
being established on enemy territory, have acquired enemy 
character, nevertheless they have not lost the protection of 
their neutral home State. ^ He must, lastly, pay full damages 
in case he exercises his right of angary® against neutral 
property in course of transit through enemy territory. \ 

§ 319. The duty of each belligerent not to suppress inter- Contents 
course between neutrals and the enemy requires no detailed ^ 
discussion either. It is a duty which is in accordance with 
the development of the institution of neutrality. It is of course 
special importance with regard to commerce of subjects of 
neutrals with belligerents, since formerly attempts were and the 
frequently made to intercept aU neutral trade with the®^®“^y* 
enemy although no efEective blockade had been established. 

A consequence of the now recognised freedom of neutral 
commerce with either belhgerent is, in the first place, the 
rule enacted by the Declaration of Paris of 1856, that enemy 
goods, with the exception of contraband, on n^tral vessels 
on the open sea or in enemy territorial wateis may not be 
appropriated by a belligerent,^ and,^,^^ondly, the rule, 
enacted by Article 1 of Hague J0bnvention XI., that the 
postal correspondence of neutrals or belligerents, except 
correspondence destined for, or proceeding from, a blockaded 
port, which may be found on a neutral or enemy vessel at 

1 The position of foreign envoys tonin 1938, pp. 129- 

found by a belligerent on occupied 140, and Harvard Research (1939), pp. 

/enemy territory is not settled as 369-391, on req^uisitioning of neutral 
f regards details. But there is no property and neutral losses incidental 
doubt that a certain consideration is to war operations. See also p. ^ 87 
due to them, and that they must at and p. 348 (n.) on the Swiss claims 
least be granted the right to depart, in respect of losses of Swiss subjects 
See above, voL i. § 399. See also during the World War. 

Hurst in Eagm Recueil, 1926 (ii.), 3 i)elow, §§ 364-367. 

pp. 232, 233. 

^ See above, § 88. See also Eagle- * See above, § 177 (n.). 
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sea, is inviolable.^ But the recognised freedom of neutral 
commerce necessitates, on the other hand, certain measures 
on the part of belligerents. It would be unreasonable to 
impose on a belligerent a duty not to prevent the subjects 
of neutrals from breaking a blockade, from carrying contra- 
band, and, lastly, from rendering unneutral service to the 
enemy. International Law gives, therefore, a right to either 
belligerent to prevent neutral merchantmen, so far as is in 
his power, from doing such things, and, accordingly, to 
visit, search, capture, and confiscate them. 

But the duty of a belligerent not to suppress intercourse, 
and especially legitimate commerce, between neutrals and 
the enemy has an exception in the case of reprisals. It has 
been pointed out above ^ that neutrals are under a duty to 
resist unlawful interference, by either belligerent, with their 
legitimate intercourse with the other belligerent ; for a 
belligerent caimot be expected to submit passively to vital 
damage to himself in consequence of the violation by his 
enemy of a rule which, although it operates directly in favour ^ 
of neutrals, indirectly operates in his favour also. If, there- 
fore, the enemy resorts to measures which suppress, or aim 
at suppressing, his legitimate intercourse with neutrals, and 
they do not prevent these measures from being carried out, 
he is justified in resorting to reprisals, and in turn preventing 
intercourse between his enemy and neutrals. 

Thus, when in February 1916, during the World War, 
Germany, as a measure of reprisals against the Allies, 
mainly because they would not carry out the rules of the 
unratified Declaration of London,® decreed all the waters 
surrounding the British Isles to be a war zone, in which every 
enemy merchant-vessel would be destroyed by submarines 
without it being always possible to save crew and passengers, 
and neutral ships might be exposed to danger, Great Britain 
by Order in Council of March 11, 1915,^ and France by decree 
of March 13, 1915,® retaliated by ordering their fleets to 

^ See above, § 191, and below. See Sherman in A.J., xvi. (1922) pp. 

§ 411. 400-419 and pp. 661-684. 

‘ § 294 ; see also §§ 316, 318. 

* See above, § 292. “ Dalloz, Jmisprudejice g&n&raU. 

* Zondon Gazette, March 16, 1916. (1915), pp. 78-79. 
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prevent all exports from, and imports to, Germany, and 
by an Order in Council of January 10, 1917, the Order of 
March 11, 1915, was extended to all enemy countries.^ 
On February 1, 1917, Germany embarked upon a further 
extended submarine practice with the ijesult that a new 
retaliatory Order in Council was issued on February 16, 
1917,2 which decreed that any vessel carrying goods with 
an enemy destination, or of enemy origin, should be liable 
to capture and condemnation in respect of the carriage of 
such goods unless she called before capture at a British or 
Allied port for the examination of her cargo, and that goods 
found on examination to be goods of enemy origin or enemy 
destination should be liable to condemnation. The United 
States of America ® and other States protested against these 
British and French reprisals, asserting that the measures 
resorted to were a violation of neutral rights. This was 
certainly the case ; but this fact did not render the Allied 
action illegal seeing that neutrals did not prevent Germany 
from carrying out her illegal submarine practice, which 
attempted to cut off entirely all communication with Great 
Britain. Just as neutrals who do not, or are not able to, pre- 
vent a belligerent from marching troops through their neutral 
territories cannot complain if the other belligerent likewise 
invades these territories and attacks the enemy there, so 
neutrals who do not prevent one belligerent from unlawfully 
obstructing commercial intercourse between his opponent and 
themselves cannot complain if that opponent replies by re- 
sorting to measures designed to stop intercourse between the 
first belligerent and neutrals. The rule that belligerents must 
not interfere with the legitimate commerce of neutrals pre- 
supposes that both belligerents will carry it out, and that 
neutrals will prevent both of them from violating it. If, on , 
the contrary, neutrals acquiesce in or are unable to prevent 
the violation of this rule by one belligerent to the vital 
disadvantage of the other belligerent, the latter cannot 
be expected to sulBEer this without redress, and must be 
excused if, in retaliating upon the enemy, he also violates 

1 LoTidon Gazette, January 12, 1917, ? Pari. Papers, Misc. No. 14 (1916), 

* London Gazette, February 23, 1917. Cmd. 8233. 
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the rule.i Moreover, if, as suggested above. International 
Law does not prohibit reprisals even when they happen to 
conflict with otherwise recognised rights of neutrals, then, on 
principle, no objection can properly be raised against measures 
taken with due regard to considerations of humanity and 
calculated to enhance the effectiveness of such reprisals, for 
instance, by ordering the confiscation instead of the deten- 
tion of the goods in question.® 

The war which broke out in 1939 raised once more the 
problem of reprisals in relation to neutrals. Thus after 
Germany had embarked upon a campaign of illegal sub- 
marine warfare and mine-laying. Great Britain and France 
issued at the end of November 1939® retaliatory orders 
largely identical with those announced in March 1916. 

§ 319a. The World War was the occasion of the develop- 


1 See below, § 360 (n.). See Pbilli- 
more in tbe Qrotius Society, ii. p. 176 ; 
Pyke, The Law of Contraband of War 
(1916), p. 4 ; AJ,, ix. (1915) pp. 673, 
680. £i Harvard Research (1939), 
where the practice is reviewed in 
some detail at pp. 392-419, the prin- 
ciple is formulated, as expressing ‘ an 
existing rule of international law,’ 
that the belligerent is not relieved of 
his duties towards the neutral even 
when engaged in reprisals for illegal 
acts of his opponent (p. 392). The 
British Prize Courts have recognised 
the Order in Council of March 11, 
1916, as being in accordance with 
International Law. See The Stigstad 
[1919] A,C. 279; 3 B, and C.P.C. 
347 ; The United States [1917] P. 30 ; 
2 B. and C.P.C. 390 ; The Frederick 
VIII, [1917] P. 43 ; 2 B. and C.P.C. 
396 ; for other cases see Verzijl, §§ 
331-333. In the case of the goods of 
neutral subjects which were detained 
under the Order in Council of March 
11, 1916, it was held that the ex- 
penses of their discharge, detention, 
and sale must be borne by the 
claimants, and that, in the absence 
of negligence attributable to the 
captors, the claimants were unable 
to recover damages for loss of, or 
injury to, the goods ; The United 
States [1920] P. 430 ; 3 B. and C.P.C. 
760 ; The New Sweden [1922] 1 A.C. 
229 ; 3B.andC.P.C. 1000. 


2 This is the reason why the editor 
has felt compelled to abandon the 
different view expressed in the previ- 
ous editions of this work. 

See the judgment in The Leonora 
[1918] P. 182, 3 B. and C.P.C. 181, 
which declared the Order in Council 
of Pebruary 16, 1917, to be justified 
as a reprisal by International Law. 
It was affirmed by the Privy Council 
[1919] A.C. 974 ; 3 B. and aP.C. 386. 
See also The Bernisse, The Elve [1921] 
1 A.O. 458; 3 B. and O.P.C. 771. 
On the subject of ‘ judicial reprisals,’ 
Scott, Gases, p. 600, cites a passage 
from the judgment of Martin J. in 
The Leonor (1916) 3 B. and C.P.C. at 
p. Ill (in the Prize Court of British 
Columbia). And see the case of The 
Cysne (award of Jxme 1930, in the 
arbitration between Germany and 
Portugal) where it was held that 
reprisals intended to injure the belli- 
gerent but aimed directly and de- 
Sberately against neutral subjects 
were illegal : Annual Digest, 1929- 
1930, Case No. 287. See also Gamer, 
Prize Law, Nos. 261-270 ; Colombos, 
§§220-226; and Higgins in B,J,, 
1927, pp. 128-146. 


® See above, p. 385, and below, 
p. 666. As to the laying of mines in 
Norwegian territorial waters in April 
1940, see below, p, 646, n* 1. 
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ment of the new, or almost new, measure of belligerent 
interference with the freedom and safety of neutral shipping 
mentioned in the preceding section ; namely, the declaration 
by belligerents of ‘ war zones ’ or ‘ military areas ’ at sea,^ 
and the exclusion therefrom of neutral shipping mainly by 
means of submarine contact mines, but in some cases also 
by means of submarines. Shortly before the outbreak of 
the Russo-Japanese War, Japan had declared certain ‘ de- 
fence sea areas,’ but they were situated mainly in waters 
closely adjacent to her coasts ; it was not until the World 
War, however, that the practice became systematised as a 
means of warfare. On November 3, 1914, the British 
Government declared the whole of the North Sea to be a 
" military area ’ ; on February 4, 1915, the German Govern- 
ment declared the whole of the waters round England, 
Scotland, and Ireland to be ‘ military area ’ (Kriegsgebief) ; 
in both oases the areas affected were varied from time to 
time, and by the German order of January 31, 1917, the 
German area was extended to include the waters round 
France, Italy, Greece, Asia Minor, and North Africa. The 
British measure was ofSlcially described as a ‘ counter- 
measure,’ and as an ‘ exceptional measure appropriate to 
the novel conditions under which this war is being carried 
on,’ and was in substance a retaliation for the German mine- 
laying policy. The German measure of February 4, 1915, 
was expressly described as retaliatory ; but the two meas- 
ures differed to an enormous extent in the degree in which 
they complied with the rule governing all reprisals the effect 
of which is not confined to the enemy — ^namely, that the 
reprisals must not inflict upon neutral States and their 


^ Hall, § 186 ; Gamer, i. §§ 214, 
227 ; Iikernational Law AssocicAioUf 
Twmty-nMh Report (1920), pp. 166- 
173 ; Lawrence and Carter in Orotius 
Bocietyt i. (1916) at pp. 48-49; 
Fauchille, §§ 1316(10), 1271(1); 

Liszt, § 64 B. ; RoohoU in Btrupp, 
ii. 49-61 ; Triepel, Konter- 
baTtde, Bhchade, Beeaperre (1918) ; 
Hyde, ii. § 720 : ‘ a war zone in mari- 
time operations may be said to com- 
prise an area of water which a belli- 
gerent attempts to control, and within 


which it denies to foreign shipping i 
generally the same measure of pro- I 
tection which the latter might else- 1 
where claim ’ ; and, the same, § 721 ; 
Baty, pp, 447-453 ; Keith’s Wheaton, 
pp. 899, 900 ; Pohl in Btrupp, Worthy 
iii. pp. 1062, 1071 ; Harvard Research 
(1939), pp. 694-708 ; Schmitz in 
Z.6.F., viii. (1938) pp. 641-671 ; Smith 
in Hague RecmU, 63 (1938) (i.), PP- 
648-662; Hcarvard Research (1939), 
pp. 694-708. 
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subjects a degree of hardship and inconvenience which is 
unreasonable, having regard to all the circumstances of the 
case.^ In both cases neutral shipping suffered grievous 
hardship, but the British Government did at least indicate 
lanes through the mine-fields through which ships might 
pass with safety ^ ; while the German Government claimed 
not only to close the areas affected {Seesperre), but to enforce 
this closure both with mines and with submarine craft which 
would, and did, torpedo at sight any enemy merchant-vessel 
which dared to enter therein ; and accordingly attempts are 
made to justify the torpedoing of the Lusitania^ on this 
ground. Although neutral vessels recognisable as such were 
on paper exempted by the German Government from this 
method of enforcing the war zone, a great many of them 
suffered the same fate. 

The legality^f the declaration of war zones needs to be 
considered, "iBrst, as between the belligerents, and secondly, 
as between the belligerent declaring the war zone and 
neutral States. As between the belligerents only, provided 
that the war zone is enforced by the use of means, whether 
submarine contact mines, or surface or submarine craft, 
which comply with the laws of maritime warfare, both 
customary and conventional, there can be no doubt of the 
lawfulness of the practice. But when we consider the 
second aspect, we are faced with the fundamental principle 
of the freedom of neutrals to carry on their commerce on 
the high seas during war without molestation of any kind 
not recognised by International Law ; and the burden of 

1 See The Stigstad, above, § 319 (n.). given ; why, therefore, may not sub- 

2 This material fact goes perhaps marines be used for the same purpose, 

some way in the direction of explain- and why may they not attack their 
ing why the Government of the victims at sight, provided that a 
United States, while protesting against warning has been given that within 
the Grerman measures, experienced a particular zone they will do so ? 
‘ no like sense of outrage ’ (Hyde, ii. /This seems to amount to a claim to 
p. 427) in regard to the mine-fields / break any rule of warfare provided 
laid by Great Britain. that you give previous notice of your 

® JEl.g, by Fleischmann in Liszt, intention to do so. Why should not 
§ 64 B, 2 (note). It is difficult to fol- surface-craft also attack, merchant- 
low Eleisohmann’s argument (in Liszt, men, enemy or neutral, within the 
§ 64 B, 2) upon JSeeaperre, If the zone declared, provided previous 
editor understands him aright, it is notice of their intention has been 
this : to establish a Seeaperref auto- given ? 

matic contact mines may be laid, As to the sinking of the Lusitania 
provided that previous warning is see above, § 194a. 
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proving that International Law has recognised a particular 
kind of molestation must lie upon the belligerent asserting 
it. The different kinds of recognised molestation are usually 
capable of being grouped under the headings of Stoppage 
of Contraband, Enforcement of Blockade, Prevention of 
Unneutral Service, and Legitimate Reprisals, together with 
the exercise of the ancillary rights of visit and search ; and 
it is further recognised that neutral shipping cannot com- 
plain of the danger and inconvenience attendant upon the 
lawful laying of submarine contact mines. ^ But it is sub- 
mitted that, apart from these cases, no warrant can be found 
for the legality of the declaration of a war zone exclusively 
controlled by a belligerent, and entered by neutral ships 
only at their peril, as a specific means of warfare ; and that 
the declaration of a war zone can only be justified as a 

1 This includes probably the right Norway by Germany, the Admiralty 
of laying mine-fields duly notified to announced that mines had been laid 
neutrals. The lawful exercise of that over a large area in the Skaggerak 
right, even when amounting to the (in which a channel twenty miles wide 
establishment of a ‘ war zone,’ is was left open) and the Kattegat, and 
probably independent of any of the in the North Sea from a point near 
four grounds, enumerated above, of the Dutch coast to the Norwegian 
authorised interference with neutral coast. On April 14 a further mine- 
commerce. As stated, during the field was announced to have been 
World War the laying of mine-fields laid in the whole of the Kattegat and 
was adopted partly as a measure of in the Southern Baltic so as to cover 
retaliation and partly as one of pro- the whole of the German Baltic coast 
tection against enemy submarines and up to Swedish territorial waters, 
mines. Subsequently it went beyond Germany also laid mines in some of 
these limits. In 1918, when the these areas. These developments 
United States became a belligerent tended in the direction of a successful 
they participated in laying the North assertion of the right of the belligerent 
Sea mine barrage which extended to lay mine-fields on the high seas 
from Scotland to the Norwegian irrespective of reprisals but subject 
territorial waters. On the outbreak to the duty to ensure the relative 
of the war in 1939 Great Britain laid safety of neutral traffic. On the 
a mine-field in the greater part of the other hand, the laying of mines by 
Channel off Dover as well as in the the Allies in some specified areas of 
part of the North Sea adjoining the Norwegian territorial waters on April 
German and the Danish coasts. Ger- 8, 1940, in so far as it could be legally 
many did the same in order to bar justified, could be explained either 
the access to her North Sea coast, on the ground of reprisals (as in fact 
At the end of December 1939 the it was justified by the Allies by 
British Admiralty announced that as reference to indiscriminate destruction 
a protection against German indis- of neutral shipping by Germany) or 
criminate mine-laying a mine barrage, as an act of self-help calculated to 
between twenty and fifty miles wide, put a stop to the abuse of Norwegian 
would be laid along the entire British territorial waters for the purpose of 
East coast, leaving a narrow space passage differing from the ordinary 
between the barrage and the coast commercial routes and intended as a 
for navigation. On April 12, 1940, means of avoidiug capture. See below, 
after the invasion of Denmark and § 325a (n.). 

VOL. n. 2 m 
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reprisal for a breach, of law by the enemy, and must then 
comply with the conditions mentioned in the preceding 
paragraph for determining the lawfulness of the occasion on 
which, and of the manner in which, such reprisals as affect 
neutral States and their subjects are exercised. 


II 

NEUTRALS AND WARLIKE OPERATIONS 

Vatte], iii. §§ 106, 118-136— Hall, §§ 215, 219, 220, 226— Westlake, ii. pp. 227- 
232— Lawrence, §§ 229, 234-240— Manning, pp. 226-227, 245-260— Twiss, 
ii. §§ 217, 218, 228— Taylor, §§ 618, 620, 632, 636— Walker, §§ 55, 57, 69-61 
— ^Holland, Lectures, pp. 466-460 — ^Keith’s Wheaton, pp. 930-933, 942-960 — 
Wharton, iii. §§ 397-400 — ^Moore, vii. §§ 1293-1303 — ^Wheaton, §§ 426-429 
— BluntschU, §§ 758, 759, 763, 766, 769-773— He£Eter, §§ 146-160— Geffcken 
in Eoltzendorff, iv. pp. 667-676 — Ullmann, § 191 — ^Fauchille, §§ 1449-1467 
— ^Despagnet, Nos. 690-692 — ^Rivier, ii. pp. 395-408 — Calvo, iv. §§ 2644- 
2664, 2683— Eiore, iii. Nos. 1546-1550, 1674-1676, 1682-1684— Martens, ii. 
§§ 131-134— Kleen, i. §§ 70-76, 116-122— M6rignhac, iii®. pp. 616-647— PiUet, 
pp. 284-289 — ^Perels, § 39 — ^Testa, pp. 173-180 — ^Heilbom, Bechte, pp. 4-12 
— ^Dupuis, Nos. 308-310, 316-317, and Chierre, Nos. 277-294 — ^Hyde, ii. §§ 
850-866, 861-862, 880, 887-888— Rolin, §§ 992-996, 1077-1081, 1102-1110 
— Cruchaga, 1183-1192 — ^Wijnveld, pp. 40-153 — Genet, §§ 400-424 — 

Land Warfare, §§ 466-471 — ^Einicke, Bechte und Pfiichten der neutralen 
Mdchie im Seehrieg (1912), pp. 22-70 — ^Wehberg, § 11 — ^Ariga, La Chine et 
la grande guerre euro^iene (1920), pp. 31-106 — ^Luchaire, Droits de sdjour et 
d* action des navires bdligir&nts dans les eaux territoriales neutres (1933). 

Hostili- § 320. The duty of impartiality incumbent upon a neutral 
must obviously prevent him from committing hostilities 
against against either belligerent. This would need no mention 
except to distinguish between hostilities on the one hand, 
and, on the other, military or naval acts of force by a neutral 
for the purpose of repulsing violations of his neutrality 
committed by either beUigerent. Hostilities by a neutral 
are acts of force performed for the purpose of attacking a 
belligerent. They are acts of war, and they create a condi- 
tion of war between such neutral and the belligerent con- 
cerned. K, however, a neutral does not attack a belligerent, 
but only repulses him by force when he violates, or attempts 
to violate, the neutrahty of the neutral, this does not con- 
stitute hostilities. Thus, if men-of-war of a belligerent 
attack an enemy vessel in a neutral port and are repulsed 
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by neutral men-of-war, or if belligerent forces try to make 
their way through neutral territory and are forcibly pre- 
vented by neutral troops, no hostilities have been com- 
mitted by the neutral, who has done nothing else than fulfil 
his duty of impartiality. Article 10 of Convention V. enacts 
categorically that 'the fact of a neutral Power repelling, 
even by force, attacks on its neutrality, cannot be con- 
sidered as a hostile act.’ ^ And stress must be laid on the 
fact that it is no longer legitimate for a belligerent to pursue ^ 
military or naval forces who take refuge on neutral territory ; 
should a belligerent, nevertheless, do this, he must, if 
possible, be repulsed by the neutral. 

It is, on the other hand, likewise obvious that hostilities 
against a neutral on the part of either belligerent are acts 
of war, and not mere violations of neutrality. Thus the 
German attack on Belgium in 1914, to enable German troops 
to march through Belgian territory and attack Prance, 
created war ^ between Germany and Belgium. If, however, 
forces of one belligerent attack forces of the other belligerent 
which have taken refuge on neutral territory, or which are 
there for other purposes, such attacks do not constitute 
hostilities against the neutral, but are mere violations of 
neutrality ; and they must be repulsed, or reparation must 
be made for them, as the case may be.^ 


1 See Bassompierre in JS.J., 3rd 
ser., iv. (1923) pp. 236-246, 

2 See above, *§ 288, and below, 

§ 347 (4) ; and Rolin, § 1006. 

® See above, § 71. 

* See below, p. 616. Quite a 
peculiar condition arose at the out- 
break of and during the Russo- 
Japanese War. The ends for which 
Japan went to war were the expulsion 
of the Russian forces from the Chinese 
province of Manchuria and the libera- 
tion of Korea, which was at the time 
an independent State, from the influ- 
ence of Russia. Manchuria and Korea 4 
became, therefore, part of the region 
of war, although both were neutral 
territories, and neither China nor 
Korea became a party to the war. 
The hostilities which occurred on 
these neutral territories were in no 
wise directed against the neutrals 


concerned. This anomalous situation 
arose out of the inability of both 
China and Korea to free themselves 
from Russian occupation and in- 
fluence, Japan considering her action 
(which must be classified as an inter- 
vention) to be justified on account 
of her vital interests. The Powers 
recognised this situation by influenc- 
ing China not to take part in the war, 
and by influencing the belligerents 
not to extend military operations 
beyond the borders of Manchuria, 
jManchuria and Korea having become 
part of the region of war (see above, 
§ 71 ; Lawrence, War, pp. 268-294 ; 
Ariga, La guerrermao-japonaiae {1^0%), 
§§ 16-22), the hostilities committed 
there by the belligerents against one 
another cannot be classified as viola- 
tions of neutrality.' The cases of the 
Variag and the Korietz, and the case 
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§ 321. If a State remains neutral, it yiolates its impartial- 
ity by furnishing a belligerent with troops or men-of-war ; 
and it matters not whether it renders such assistance to one 
of the belligerents, or to both alike. Whereas Convention V. 
does not mention the furnishing of troops, Article 6 of 
Convention XIII. enacts that ' the supply, in any manner, 
directly or indirectly, by a neutral Power to a belligerent 
Power, of warships, ammunition, or war material of any 
kind whatever, is forbidden.’ 

However, it was controversial whether a neutral State, 
which in time of peace had concluded a treaty with one of 
the belligerents, to furnish him in case of war with a limited 
number of troops, would violate its neutrality by fulfilling 
its treaty obligation. Several writers ^ answered the ques- 
tion in the negative, and there is no doubt that during the 
eighteenth century such cases happened. But no case 
happened during the nineteenth century, and it is clear 


of the Reshitelni, may illustrate the 
peculiar condition of afEairs : 

(1) On February 8, 1904, a Japan- 
ese squadron under Admiral XJriu 
entered the Korean harbour of Che- 
mulpo and disembarked Japanese 
troops. The next morning Admiral 
Uriu requested the commanders of 
two Russian ships in that harbour, 
the Variag and the Korietz, to leave 
the harbour and engage him in battle 


telni, one of the vessels that escaped 
from Port Arthur on August 10, 
1904, took refuge in the Chinese har- 
bour of Chifu. On August 12, two 
Japanese destroyers entered the har- 
bour, captured her, and towed her 
away (see Lawrence, War, pp. 291- 
294, and Takahashi, pp. 437-444). 
There ought to be no doubt that 
this was a violation of neutrality 
(see below, §§ 360 and 361, where 
the cases of the Dresden and the 


outode tWemng to attack them/ are discussed), 

i-nairiA t'.hA ho.-rnmn* iti ao.ca T.hA-«r ta_ . ^ 


inside the harbour in case they re- 
fused. But they did not refuse, and 
the battle took place outside the har- 
bour, but within Korean territorial 
waters (see Lawrence, War, pp. 279- 
289, and Takahashi, pp. 462-466). 
The complaint made by Russia, that 
in this case the Japanese violated 
Korean neutrality, would seem to be 
unjustified, since Korea feU within 
the region of war. It was for this 
reason that the Japanese Prize Courts 
in 1904, during the Russo-Japanese 
War, condemned the Russian vessels 
Bhai&rinosUw (Hurst, ii. p. 1) and 
MuJcden {ibid,, ii. p. 12), although 
they were captured, not on the open 
sea, but in the territorial waters of 
Korea. See The Tinos, above, § 71(n.). 

(2) The Russian destroyer Beshi- 


since Chifu does not belong to the 
part of China which feU within the 
region of war. 

Anomalous also was the situation 
d\iring the World War, when, while 
Greece was still neutral (see above, 
§ 306), the Allies occupied Salonika 
and ^so Corfu and certain other 
Greek islands. The forces which had 
landed at Salonika were attacked 
by Bulgaria and the other Central 
Powers (see below, § 323, Leontiades 
in Z,d,V., ii. (1931) pp. 120-170, and 
Gamer, ii. §§ 464-473). 

^ See, for instance, Bluntsohli, 
§ 769, and Heffter, § 144. See above, 
§ 306 (2), where the case is quoted of 
Denmark furnishing troops to Russia 
in 1788 during a Russo-Swedish war. 
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that nowadays the answer must be in the affirmative, since 
a qualified neutrality ^ is no longer admissible.® 

§ 322. Although several States, as, for instance. Great Subjects 
Britain® and the United States of America, by their Neutrals 
Municipal Law prohibit their subjects from enlisting 
the milit ary or naval service of belligerents, the duty of Bdli- 
impartiality incumbent upon neutrals does not at present 
include any necessity for such prohibition, provided that ^ 
the individuals concerned cross the frontier singly* and 
not in a body ; moreover, as has already been mentioned, 
the subjects of neutral States who thus eidist do not thereby 
commit any offence against the rules of International Law.® 

But a neutral must recall his military and naval officers who 
may have been serving in the army or navy of either belligerent 
before the outbreak of war ; and must retain military and naval 
officers who want to resign their commissions for the obvious 
purpose of enlisting in the service of either belligerent. 

On the other hand, there is no violation of neutrality in 



a neutral allowing surgeons and other non-combatant 
members of his army invested with a character of inviola- 
bility according to the Geneva Convention to enlist, or to 
remain, in the service of either belligerent. 

§ 323. In contradistinction to the practice of the Passage 

eighteenth century,® it is now generally recognised that°^J^°f 

Material 


1 See above, § 306. 

* As regards furnishing men-of-war 
to belligerents, the question arose 
during the Russo-Japanese War 
whether a neutral violates his duty 
of impartiality by not preventing 
his national steamship companies 
from selling to a belligerent such of 
their liners as are destined in case of 
war to be incorporated as cruisers in 
the national navy. The question was 
discussed on account of the sale to 
Russia of the Augusta Victoria and 
the Kaiserin Maria Theresia by the 
North German Lloyd, and the FUrst 
Bismarck and the Columbia by the 
Hamburg- American Line ; for these 
vessels were at once enrolled in the 
Russian Navy as second-class cruisers, 
re-named Kuban, Ural, Don, and 
Terek, Had these vessels by an 
arrangement with the German Gov- 


ernment really been auxiliary cruisers through 
to the German Navy, and had the Neutral 
German Government given its con- Territory, 
sent to the transaction, a violation of 
neutrality would have been com- 
mitted by Germany. But the Ger- 
man Press maintained that they had 
not been auxiliary cruisers, and Japan 
did not lodge a protest with Gerimny ^ 
on account of the sale. If these liners 
were not auxiliary cruisers to the 
German Navy, their sale to Russia 
was a legitimate sale of articles of 
contraband. See below, § 397. 

® See § 4 of the Foreign Enlistment 
Act, 1870. 

* See Article 6 of Convention V. 

® See above, § 82a. 

« See Vattel, iii. §§ 119-132. See 
also Butler and Maccoby, The Devdop- 
ment of IntematioTud Law (1928),- 
pp. 234-239. 
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a violation of the duty of impartiality is involved when 
a neutral allows to a belligerent the passage of troops or 
the transport of war material or supplies over his territory 
And it matters not whether a neutral gives such permission 
to one of the belligerents only, or to both alike. 

(a) The Passage of Troops 

The practice of the eighteenth century was unavoidable 
at that time, since many German States consisted of parts 
distant one from another, so that their troops had to pass 
through other sovereigns’ territories for the purpose of 
reaching outlying parts. At the beginning of the nineteenth 
, century, the passing of beUigerent troops through neutral 
territory still occurred. Prussia, although she at first 
repeatedly refused, at last in 1805 entered into a secret 
convention with Russia granting Russian troops passage 
through Silesia during war with Prance. On the other hand, 
even before Russia had made use of this permission, 
Napoleon ordered Bernadotte to march French troops 
through the then Prussian territory of Anspach without 
even asking the consent of Prussia. In spite of the protest 
of the Swiss Government, Austrian troops passed through 
the Swiss territory in 1813 ; and when in 1815 war broke 
out again through the escape of Napoleon from the island 
of Elba and his return to France, Switzerland granted to 
the aUied troops passage through her territory.^ But since 
that time it has become universally recognised that all 
passage of belligerent troops through neutral territory must 
be prohibited, and the Powers declared ex'pressis verbis in ’ 
the Act of November 20, 1815, which neutralised Switzer- 
land, and was signed at Paris,® that ^ no inference unfavour- 
able to the neutrality and inviolability of Switzerland can 
and must be drawn from the facts which have caused the 
passage of the allied troops through a part of the territory 
of the Swiss Confederation.’ ^ The few instances® in which 
during the nineteenth century States pretended to remain 

^ See Dumas in MM,, xvi. (1909), ® See Martens, N.M,, ii. p. 741. 

pp. 289-316. * See also above, § 292gr. 

® See Wkeaton, §§ 418-420. ® See Heilbom, RecMe, pp. 8-9. 
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neutral, but nevertheless allowed the troops of one of the 
belligerents passage through their territory, led to war 
between the neutral and the other belligerent. 

As has been already stated,^ in October 1915, during 
the World War, while Greece was stiU. neutral, the Allies 
on the invitation of M. Venizelos, then Prime Minister of 
Greece, disembarked troops at Salonika for the purpose of 
bringing aid to Serbia, The Greek Government protested 
'pro forma, but did not put any obstacle in the way of their 
landing. This led to an attack on Salonika by the Central 
Powers, but war between the Central Powers and Greece 
did not ensure until much later.^ 

However, just as in the case of furnishing troops, it is 
a moot point whether passage of troops can be granted 
without violating the duty of impartiality incumbent upon 
a neutral, in case a neutral is required to grant it in conse- 
quence of an existing State servitude, or of a treaty previous 
to the war. There ought to be no doubt that, since nowadays 
qualified neutrality is no longer admissible, the question 
must be answered in the negative,® unless, as in the case of 
the Covenant of the League of Nations, the other belligerent 
must be deemed to have consented in a treaty to a neutral 


1 Above, §§ 306, 320 (n.). 

2 Above, § 320 (n.), and Garner, ii. 
§§ 464-473. For a criticism of the 
action of the Allies in Greece see 
Strupp, La situation iTvternationale 
de la Qr^e (1821-1917) ; Leontiades 
in 2;.o.7., ii. (1931) pp. 142-170; 
Headlam-Morley, Studies in Di^lo- 
matic History (1930), pp. 140-142. 
See also Driault and Lhlritier, His- 
toire diplomatique de la Ork.ce de 1821 
d nos jours, 6 (1926) ; Prangnlis, La 
Orkce et la arise mondiale, i. (1926) 
pp. 323 et seq. And see Goenca 
Brothers v. Germany, decided by the 
Greco-German Mixed Arbitral Tri- 
bunal, Annual Digest, 1927-1928, 
Case No. 389. 

* See above, §§ 306-306 and § 292d, 
and vol. i. § 207. See also Gauss, Die 
Lehre von den Staatsdienstbarheiten 
(1894), pp. 212-217, and Dumas in 
R.a, xvi. (1909) pp. 289-316. See 
also Ariga, La Chine et la grande 
guerre europienne (1920), who dis- 


cusses the transport of Russian troops 
on the Chinese Eastern Railway in the 
course of the World War, pp. 87-93. 
Eauchille, No. 1461 (1), gives details 
of the passage, after the conclusion 
of the armistice, of German troops 
through the Dutch territory of 
Limburg. While withdrawing from 
the occupied enemy territory in 
accordance with the terms of the 
armistice, German troops passed, from 
November 18, 1918, through this part 
of Dutch territory in order to reach 
Germany. They passed in groups of 
one hundred, and were disarmed by 
the Dutch authorities but not in- 
terned; the Allies protested. And 
see vol. i, § 206 (n.) on the grant of 
the use of naval and air bases and, 
generally, of means of communica- 
tion in the Treaty of AUianoe between 
Great Britain and Iraq in 1930 and 
Great Britain and Egypt in 1936, and 
above, § 71, for similar provisions with 
regard to some mandat^ territories. 



552 BELLIG-ERENTS AND NEUTRALS [§ 323 

State granting, in certain contingencies, the right of passage 
to troops co-operating for the enforcement of the Covenant. 


(b) The Transport of War Material and Supplies 

With regard to the transport of war material and suppHes, 
Article 2 of Hague Convention V. categorically enacts that 
‘ belligerents are forbidden to move across the territory of 
a neutral Power troops or convoys either of munitions of 
war or of supphes.’ But different from this case is the 
case in which munitions and the like are sent by private 
individuals to a belligerent across neutral territory. As to 
this, Article 7 of that Convention lays down the rule that 
' a neutral Power is not bound to prevent the export or 
transit, for one or the other of the belligerents, of arms, 
munitions of war, or, in general, of anything which can 
be of use to an army or fleet.’ ^ 

The distinction between these two articles was incident- 
ally considered ^ during the controversy that arose in the 
World War, between Great Britain and Holland, concerning 
the transit of metals from Belgium (then under German 
military occupation) to Germany, and of sand and gravel 
from Germany to occupied Belgium, through Dutch terri- 
tory. Great Britain argued that Holland, by permitting 
such traflBic (whatever the purpose for which the materials 
were used), was giving direct assistance to Germany, and so 
committing a violation of neutrahty. Holland, on the 
other hand, argued that she was only bound to prevent 
the transit of these materials when they were connected with 
military operations, and that the consignments which had 
passed through were not so connected.® 


^ See Ariga, La Chine et la grande 
gu&rre e%ro^i&nne (1920), pp. 94, 96. 
Article 22 of the Habaiia Convention 
on Maritime Neutrality of 1928 (see 
above, § 68) imposes upon the signa- 
tories the duty to permit the transit 
of war material, etc., in the event 
of one of the belligerents being a 
land-locked country having no other 
means of supplying itsdf, provided 
that such transit does not endanger 
the vital interests of the country 
through which transit is requested. 


* Pari. Papers, Misc. No. 17 (1917), 
Cmd. 8693, and Gramer, ii. § 670. 

® Gamer, ii. § 670, and Ch. de 
Visscher in JB.G., xxvi. (1919) pp. 142- 
166. The passage of a ship carrying 
munit;ions through an international 
canal (see above, § 72, and the 
'Wimhl^n (1923), in the Permanent 
Court of International Justice, PubU- 
oations. Series A, No. 1) is not in- 
compatible with the neutrality of Uxe 
riparian State. 
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§ 324. The passage of wounded soldiers is difiEerent fromi^assageof 

that of troops. If a neutral allows the passage of wounded through 

soldiers, he certainly does not render direct assistance to Neutral 

. Territory. 

the belligerent concerned. But it may well be that he gives 
indirect assistance because a belligerent, being relieved from / 
transporting his wounded, can now use the lines of com- 
munication for the transport of troops, war material, and 
provisions. |Thus, when in 1870, after the battles of Sedan 
and Metz, Germany applied to Belgium and Luxemburg to 
allow her wounded to be sent through their territories, 

France protested on the ground that the rehef thereby 
given to the German lines of communication would be an 
assistance to the mihtary operations of the German Army. 
Belgium, on the advice of Great Britain, did not grant the 
req[uest, but Luxemburg did.^| 

According to Article 14 of Convention V., a neutral 
Power may grant the passage of the wounded or sick at the 
request of a belligerent. If he does, the trains bringing 
them must carry neither combatants nor war material, and 
those of the wounded and sick who belong to the army of 
the other belligerent must remain on the neutral territory, 
must there be guarded by the neutral Government, and, 
after having recovered, must be prevented from returning 
to their home State and rejoining their corps.^ By Article 14 
it is left to the discretion of a neutral whether or not he will 
allow the passage of wounded and sick ; he must, therefore, 
investigate every case, and come to a conclusion according 
to its merits. During the World War, the United States, 
while neutral, refused to allow certain wounded Canadian 
soldiers to pass through American territory on their way 
home.® 


1 See Hall, § 219 ; Geffoken in 
HoUzeridorff, iv. p. 664. 

® According to Article 16 of Con- 
vention V., the ‘ Geneva Convention 
applies to the sick and wounded 
interned in neutral territory.’ See 
Eavre, Vird&rnemmt en Suisse des 
prisonniers de guerre malades ou 
blessis (1917-1919). 

® See, however, Hoffer in Rev. 
intern, de la Oroix-Rougey February 16, 


1919, pp. 159-160, cited in Fauohille, 
No. 1462 (4), and see Fauchille, 
§ 1460(1). At the end of 1914 the 
Swiss Federal Council invited the 
German and French Governments to 
exchange the severely wounded, offer- 
ing to grant to them freedom of pas- 
sage through Swiss territory. The 
offer was accepted, and from March 
1915 to November 1916, 2343 German 
and 8668 French soldiers passed thus 
through Switzerland, 
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§ 325. In contradistinction to passage of troops through 
his territory, the duty of impartiality incumbent upon a 
neutral does not require him to forbid the passage of 
belligerent men-of-war ^ through the maritime belt forming 
part of his territorial waters. Article 10 of Convention XIII, 
categorically enacts that " the neutrality of a Power is not 
violated {n'est pas compromise) by the mere passage of 
belligerent men-of-war and their prizes.’ Since ^ every 
littoral State may in time of peace prohibit the passage 
of foreign men-of-war through its maritime belt unless it 
forms a part of the highways of international traj0S.c,^ it 
may certainly prohibit the passage of belligerent men-of-war 
in time of war. Thus, at the outbreak of the World War 
in 1914, Holland declared that belligerent war-vessels would 
not be allowed passage through her maritime belt in Europe, 
and later she seized German and British submarines which, 
though not in distress, had entered Dutch territorial waters, 
and interned their crews. Again, in 1916, Norway declared 
that henceforth belligerent submarines would not be allowed 
to pass through her territorial waters.^ However, no duty 
exists for a neutral to prohibit such passage in time of war. 
Nor need he exclude belhgerent men-of-war from his ports, 
although he may do this likewise. The reason* is that such 
passage and such admission to ports involves very little 
assistance indeed, and is justified by the character of the 
sea as an international highway. But it is obvious that 
belligerent men-of-war must not commit any hostilities 
against enemy vessels during their passage, and must not 
use the neutral maritime belt and neutral ports as a basis 
for their operations against the enemy.® 

§ 325a. The limits, indicated in the concluding sentences 
of the preceding section, of the right of the neutral State 

^ See TrOriii^, Dds Odstvecht im the Ooxnniittee of Jurists for the Pro- 
Seekrieg (1912), §§ 8-12 ; Harvard gressive Codification of International 
Research (1939), pp. 4:21-4;25. Tjaw (Bases of Discussion, vol. ii., Terri- 

2 See above, vol. i. § 188. . torial Waters, pp. 65-76) indicate that 

® See HaU, §42; Hyde, i. §164; the great majority of States now 
Jessup, The Law of Territories Waters recognise a right of innocent passage 
and Maritime Jurisdiction (1927), p. for warships in time of peace subject 
121. But see Westlake, i. p. l96. to municipal regulations. 

The replies of Governments sent in * See Gamer, ii. § 662. 
connection with the questionnaire of * See below, § 333. 
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to permit the passage of belligerent men-of-war through its 
territorial waters were well illustrated by the case of the 
Altmark, The Altmarh was a German auxiliary vessel 
carrying over three hundred British officers and sailors 
taken from a number of British merchant-vessels sunk by 
a German armoured ship, the Admiral Qraf Spee. On 
February 14, 1940, the Altmarh entered Norwegian territorial 
waters on her way from South America to Germany. After 
the Norwegian authorities had ascertained that she was an 
auxiliary vessel they granted her permission to navigate 
through Norwegian territorial waters. They refused the 
request of the commander of the British naval forces who 
asked that the Altmarh be searched with the view to 
ascertaining whether she carried British prisoners. There- 
upon, on February 16, the Cossach, a British destroyer, 
entered the fjord within which the Altmarh had sought 
refuge and, without attempting to capture or sink the 
vessel, released the prisoners and brought them to England. 
Norway vigorously protested on the ground that the British 
action constituted a violation of her neutrality. 

While according to customary International Law and to 
Hague Convention No. XIII. the neutral State is entitled 
to permit the passage of belligerent men-of-war through its 
territorial waters, the nature and the duration of such 
passage are governed by the overriding principle that 
neutral territorial waters must not be permitted to become 
a basis for warlike activities of either belligerent.^ The 


^ Article 5 of Convention No. XIII. 
provides that * belligerents are for- 
bidden to use neutral ports and waters 
as a base of naval operations against 
their adversaries.’ This principle is 
of assistance in removing the doubts 
arising out of the juxtaposition of 
Article 10 which, without providing 
for a time limit, declares as not in- 
consistent with neutrality the passage 
of men-of-war through neutral terri- 
torial waters, and Article 12 which 
limits to twenty-four hours the period 
within which belligerent men-of-war 
may remain within the territorial 
waters of the neutral State. Probably 
acquiescence in such passage as causes 
the men-of-war to remain within 


territorial waters for more than 
twenty-four hours is not inconsistent 
with neutrality so long as it does not 
result in transforming the territorial 
waters into a base of warlike opera- 
tions for offensive or for defensive 
purposes. This is believed to be the 
proper interpretation of the term 
‘ mere passage ’ in Article 10 of the 
Convention. The passage must be 
innocent in the primary meaning that 
it is a normal incident of international 
navigation and does not amount to 
an abuse of the right or of the per- 
mission of passage by being a device 
for gaining immunity by circuitous 
resort to the shelter of neutral waters 
in a manner involving a conspicuous 
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prolonged use of neutral territorial waters by belligerent 
men-of-war or their auxiliaries for passage not dictated by 
normal requirements of navigation and intended, inter alia, 
as a means of escaping capture by superior enemy forces 
must, therefore, be deemed to constitute an illicit use of 
neutral territory which the neutral State is by International 
Law bound to prevent by the means at his disposal or 
which, in exceptional cases, the other beUigerent is entitled 
to resist or remedy by way of self-help.^ 

§ 325a. It is believed that, as a general rule, a neutral 
State may not grant, and a belligerent State has no right 


prolongation of the voyage. In so far 
as the term in question is borrowed 
from the law of peace the passage 
must, in relation to the neutral, he 
innocent in the sense that it must 
not be prejudicial, amongst others, to 
the ‘ safety and good order ’ of the 
littoral State (see the British Reply 
to the Questionnaire of the Com- 
mittee of Jurists for the Progressive 
Codification of International Law : 
Bases of Discussion, vol. ii., Territorial 
Waters, p. 68), These interests may 
be compromised in consequence of 
neutral waters becoming a basis of 
naval operations or as a means of 
passage in circumstances, like those 
in the case of the Altmarh, constituting 
a powerful inducement to the naval 
forces of the opposing belligerent to 
prevent the unhindered passage of 
the enemy vessel. It is probable that 
these considerations apply also to the 
passage of the merchant-vessels of the 
belligerent through neutral waters. 
See also below, § 347 (4). 

The Hague Convention No. XIII. 
was not binding in the war which 
broke out in 1939, as Great Britain 
had not ratified it and Poland had 
not adhered to it. However, it ap- 
pears from the discussions at the Hague 
Conference, whose deliberations on the 
question centred mainly round the 
British draft, that the relevant pro- 
visions were regarded as being in 
accordance with customary Inter- 
national Law. Article 10 was intro- 
duced by the British delegation {Actes 
et Documents, iii. p. 721, annexe 66), 
and the reference in it to mere passage 
must be regarded as synonymous with 


that of innocent passage frequently 
referred to by the first British dele- 
gate, who spoke of ‘la liberty de 
traverser en temps de guerre comme 
en temps de paix les eaux territoriales.’ 

Between February 14 and 16 the 
Altmarh passed through about 400 
miles of Norwegian territorial waters ; 
had her voyage not been interrupted 
the total length of her passage would 
have probably amounted to 600 miles. 
It was also alleged by the British 
Government that the Norwegian 
authorities showed special considera- 
tion to the Altmarh in permitting her 
to pass through the ‘ Bergen defended 
area ’ which belligerent warships were 
forbidden to enter under the Nor^ 
wegian Neutrality Regulations. And 
see below, p. 661, n. 1, as to the per- 
mitted time of passage in the case of 
the City of Flint, 

1 Normally, diplomatic representa- 
tions and a claim for compensation 
are the proper remedy for any dis- 
regard of neutral duties of this nature. 
However, circumstances may arise in 
which subsequent redress by the 
neutral must, in natura rerum', be 
wholly inadequate and in which the 
aggrieved belligerent must, therefore, 
be held to be justified in resorting to 
self-help. This will be so particularly 
in cases in which the importance of 
political or strategic interests involved, 
or, as in the case of the AFtmarh, con- 
siderations of humanity, render such 
action imperative. See also as to 
the Altmarh case, § 345 (n.). And see 
Borchard in A.J., xxxiv. (1940) pp. 
289-294. 
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to demand, passage for belligerent warships in time of war 
upon its rivers, of whatever kind they may be. Rivers, 
whether ‘ national ’ or ' boundary,’ or ' multi-national ’ or 
‘ international,’ form parts of the territory of the riparian 
State or States,^ and passage upon such portions of them 
as belong to neutral States must be denied to the warships 
of belligerents in time of war. But it is possible that the 
provisions of a treaty of sufficiently general and law-making 
character might modify this rule.^ 

§ 3256. The question of the passage of belligerent men-of- (iii) 
war through natural straits consisting of the territorial waters Natural 
of a neutral State is not free from doubt. Two aspects of the Straits, 
matter must be distinguished : — (1) Has a belligerent a right 
to claim passage for its men-of-war 1 To this, it seems, the 
author’s answer would be ; Yes, in the case of such straits 
as form part of the highways for international traffic by con- 
necting two open seas ^ ; and No, in the case of other straits. 

(2) May the neutral littoral State permit passage to the men- 
of-war of a beUigerent without compromising its neutrahty ? 

To this, it seems, the answer is : Yes, in the case of such 
straits as connect two open seas, and provided that it acts 
impartially towards all the belligerents in a particular war. 

This view is supported by a passage in the judgment of the 
Permanent Court of International Justice in the case of the 
Wimbledon, where the Court refers to ' the general opinion 
according to which, when an artificial waterway cormecting 


1 See vol. i. § 176, where the 
author uses the term ‘ not-national ’ 
rivers for what are here described 
as ‘ multi-national.’ See Westlake, 
i. p. 148. 

2 See Roxburgh, Intematioridl Gon- 
veniions and Third States (1917), 
§ 69. As to the Scheldt see Fauchille, 
§ 527 (with bibliography) ; Maeter- 
linck and Bisschop in Qrotiua Society, 
iv. (1919) pp. 253-296. As to the 
Elbe see Article 49 of the Statute 
of Navigation of 1922, British Treaty 
Series, 1923, No. 3 ; A.J., xvii. (1923), 
Suppl., p. 239. Eor the details of the 
denunciation by Germany in 1936 of 
the relevant provisions of the Treaty 
of Versailles see above, vol. i. § 178a 
and Genet, § 411. 


® See above, vol. i. §§ 188, 196, 
449 ; and see Higgins, pp. 407-468. 
As to the Danish Straits see Smith, 
Great Britain and the Law of Nations, 
ii. (1936)rpp. 262-272 ; Bruel in Z.Z., 
xxxviii. (1928) pp. 188-196 and the 
same. Die ddnische Beltsperre 1914- 
1918 und ihre volkerrechtliche Bedeutung 
(1938), and in Hague Becueil, 66 (1936) 
(i.), pp. 662-664 ; Pavilli in BJ,, 3rd 
ser., xvii. (1936) pp. 633-644. On the 
new Danish bridge, opened on May 14, 
1936, over the Little Belt and on the 
qu^tion whether the building of it 
is compatible with the right of passage 
of war- vessels see Bruel in xix. 

(1937) pp. 327-332 and in Acta 
Scandinavica, vi. (1936) pp. 142-164. 
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two open seas has been permanently dedicated to the use 
of the whole world, such waterway is assimilated to natural 
straits in the sense that even the passage of a belhgerent 
man-of-war does not compromise the neutrality of the 
sovereign State under whose jurisdiction the waters in 
question lie.’ ^ 

With regard to straits not connecting two open seas, it 
is believed that the analogy of the maritime belt must 
be followed, and that the neutral State may, but is not 
compelled to, deny passage to belligerent warships in time 
of war. 

The position of straits regulated by conventions depends in 
some degree upon any special provisions governing the 
matter ^ ; but it is difficult to see how such a convention 
can affect the rights of States not parties to it, except, 
perhaps, when it is of a very general and law-making 
character.® 


(iv) 

Through 

Artificial 

Straits, 

t.e. 

Canals. 


V I 
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§ 325c. Canals, being artificially constructed waterways, 
are parts of the territories of the States through which they 
run, and, unless they have been subjected to international 
regulation, must be treated in the same way as a national 
river ; that is, the neutral riparian State must deny passage 
to belligerent warships in time of war. By treaty, however, 
the Suez ^ and Panama ® Canals have been assimilated to 


international waterways, and, when the riparian State is 
neutral, belligerents may claim for their warships a right of 


^ Publications of the Court, Series 
A, No. 1, at p. 28. See also Higgins, 
p. 468, and his summary in HaU, 
§ 42 ; and Annuairey xiii. p. 328. As 
to the Straits of Magellan see Smith, 
op. cit,, pp. 259-262. 

® As to the Dardanelles, the Sea 
of Marmora, and the Bosphorus, see 
the Straits Convention annexed to 
the Treaty of Lausanne of July 24, 
1923, British Treaty Series, No. 16 
(1923), Cmd. 1929; A.J., xviii. 

(1924), SuppL, pp. 63-62; and see 
above, vol. i. § 197. See also Mandel- 
stamm in Hague Recueil, 47 (1934) (i.), 
pp. 762-771 ; Genet, §§ 422-424. 

® See Rolin, § 1080. 

* See vol. i. § 183. See also Article 
8 of the Treaty of Alliance of August 
26, 1936, between Great Britain and 


Egypt: Treaty Series No. 6 (1937), 
Cmd. 6360. 

® See vol. i. § 184. In the Executive 
Order of September 1939 prescribing 
regulations governing the passage and 
control of vessels through the Panama 
Canal in wars in which the United 
States are neutral, it was provided 
that a public vessel of a belligerent or 
neutral State shall be permitted to 
pass through the Canal only after her 
commanding officer has given a 
written assurance to the authorities 
of the Canal that ‘ the rules, regula- 
tions, and treaties of the Unit^ States 
will be faithfully observed ’ : A.J., 
xxxiv. (1940), Suppl., p. 32. And see 
ibid., pp. 28-36, for other orders and 
regulations of the United States re- 
lating to the Canal. 
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passage, the exercise of which is not regarded as incompatible 
with the neutrality of the riparian State.^ 

§ 326. In contradistinction to the practice of the eighteenth Occupa- 
century,^ the duty of impartiality must nowadays prevent a Neutral 
neutral from permitting belligerents to occupy a neutral fort- Territory 
ress, or any other part of neutral territory. Even if a treaty gjr^ts! 
previously entered into stipulates such occupation, it cannot 
be granted without violation of neutrality.® On the contrary, 
the neutral must even use force to prevent belligerents from 
occupying any part of his neutral territory.^ The question j 
whether such occupation on the part of a belligerent would 
be excusable in case of extreme necessity, in self-defence, on 
account of the neutral’s inability to prevent the other belli- 
gerent from making use of the neutral territory as a base for 
his military operations, must, it is believed, be answered in 
the affirmative, since an extreme case of necessity in the 
interest of self-defence must be considered as an excuse.® 


But necessity of this kind and degree exists only when the 
use of the territory by the enemy is imminent ; it is not 
sufficient that a belligerent should merely fear that his enemy 
might perhaps attempt so to use it. 

§ 327. It has long been universally recognised that the Prize 
duty of impartiality must prevent a neutral from permitting 


1 In tlie case of the Suez Canal 
the right of passage applied even to 
,the warships of States at war with 
Turkey, the former territorial sove- 
reign. Quaere^ must Egypt now be 
substituted ? In the case of the 
Panama Canal there is no such 
provision for the possible belligerency 
of the United States. As to the Bael 
Canal see vol, i. § 183a. After Ger- 
many had, in November 1936, de- 
nounced Article 380 of the Treaty of 
Versailles relating to the freedom of 
passage through the Kiel Canal the 
German naval authorities issued in 
January 1937 an announcement to 
the effect that foreign men-of-war, in 
order to pass through the Canal, must 
previously obtain permission through 
diplomatic channels. See Maupas in 
R.7. (Paris), xx. (1937) pp. 49-63; 
Genet, § 416. In 1916, during the 
World War, while Greece was neutral, 
a Prench transport passed through 


the Corinth Canal with Serbian troops 
on board : see Pauchille, § 1460. And 
see Scholz, Die RecMsverhdltnisse der 


im Kriege (1936) ; Genet, §§ 412-416. 
» See Kleen, i. § 116. 

® See Kliiber, § 281, who asserts the 
contrary. 

* As to the occupation of parts of 
Greek territory during the World 
War see above, § 320 (n.). 


® See Vattel, iii. § 122 ; Bluntschli, 
§ 782 ; Calvo, iv. § 2642. Kleen, i. 
I 116, seems not to recognise as an 
excuse an extreme necessity of the 
kind mentioned above. There is a 
difference between this case and the 
case which arose at the outbreak 
of the Russo-Japanese War, when 
both belligerents invaded Korea, for, 
as was explained above in § 320 (n.), 
Korea and Manchuria fell within the 
region of war. 
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a belligerent to set np Pme Courts on neutral territory. The 
intention of a belligerent in so doing can only be to facilitate 
the plundering by his men-of-war of the commerce of the 
enemy ; a neutral tolerating such Prize Courts would, there- 
fore, indirectly assist the belligerent in his naval operations. 
During the eighteenth century, however, it was not con- 
sidered illegitimate for neutrals to allow the setting up of 
Prize Courts on their territory, f But after the United States 
of America in 1793 closed down the French Prize Courts set 
up by the French envoy Genet on her territory,^ it became 
recognised that such Prize Courts are inconsistent with the 
duty of impartiahty incumbent upon a neutral, and Article 4 
of Convention XIII. so enacts, j 

§ 328. It would, no doubt, be an indirect assistance to the 
^aval operations of a belligerent if a neutral allowed him to 
organise on neutral territory the safe custody or sale of 
prizes.^ 

But the case of a temporary stay of a belligerent man-of- 
war with her prize in a neutral port is different. Neutral 
Powers may — although most maritime States no longer do— ■ 
allow prizes to be brought temporarily into their ports.® 
Articles 21 and 22 of Convention XIII. lay down the foUow- 
ing rules : A prize may only be brought into a neutral port 
on account of unseaworthiness, stress of weather, or want of 
fuel or provisions ; it must leave as soon as the circum- 
stances which justified its entry are at an end, and if it does 
not, the neutral Power must order it to leave at once, and 
must, in case of disobedience, employ the means at its dis- 
posal to release the prize with its ofi&cers and crew, and to 
intern the prize crew ; a prize brought iuto a neutral port 
for reasons other than unseaworthiness, stress of weather, or 


^ See above, § 291 (1). 

® See the Dutch case Bouman v. 
The State of the NetherlandSf Annual 
Digest, 1919-1922, Case No. 348, 
where it was held that it is the duty 
of the neutral State not to admit 
into free traffic within its territory 
ships and goods acquired in conse- 
quence of acts of war, such as capture 
or requisition in occupied enemy 
territory. 


® See Trains, Das Oastrecht im 
Seehrieg {1912), § 20 ; Scott in AJ., 
X. (1916) pp. 104-112 ; Stael-Holstein 
in BJ., 3rd ser., v. (1924) pp. ^41-261 ; 
Hyde, ii. § 861 ; Harvard Research 
(1939), pp. 446-468 ; Genet, §§ 446- 
460 ; see also some of the literature 
cited at head of § 342 below. As to 
shelter sought by prizes in territorial 
waters see below, § 333 (n.). 
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want of fuel or provisions — ^for instance, to avoid recapture — 
must forthwith he released by the neutral Power. Article 22 
does not mention that in such a case the prize crew must be 
interned, but there is no doubt that they must be.^ 

The further question is whether a prize, whose unsea- 
worthiness is so great that it cannot be repaired, may be 
allowed to remain in the neutral port, and be there sold ^ 
after the competent Prize Court has condemned it. Since 
Article 21 enacts that an admitted prize must leave the 
neutral port as soon as the circumstances which justified its 
entry are at an end, there is no doubt that it may remain if 
it cannot be repaired so as to be made seaworthy. There 
ought, consequently, to be no objection to its sale in the 
. neutral port, provided it has previously been condemned by 
the proper Prize Court. 

While Article 21 is free from objection, Article 23 of Con- 
vention XIII. is of a very doubtful character.® It enacts 
that a neutral Power may allow prizes to enter its ports, 
whether under convoy or not, when they are brought there 
to be sequestrated pending the decision of a Prize Court ; 
and the restrictions imposed by Article 21 do not apply to 
prizes brought into a neutral port under Article 23. It would 
in practice enable a belligerent to safeguard all his prizes 
against recapture, and a neutral Power which allowed belli- 
gerent prizes access to its ports under it would indirectly 


^ The United States interned the 
prize crew in the case of the Appam. 
See below, § 328a. When the City of 
Flint, an American vessel with a 
German prize crew on board, entered 
the- Russian port of Murmansk on 
October 23, 1939, the Russian authori- 
ties, after having found that the crew 
did not invoke any of the reasons 
justifying the entry of a prize, interned 
the prize crew and were about to 
release the vessel. Two days later 
the Russian authorities reversed their 
decision on the ground that the vessel 
had entered because of unseaworthi- 
ness on account of engine trouble. 
The vessel then left Murmansk with 
the German prize crew in charge. On 
November 3 the City of Flint was 
released and the prize crew interned 

VOL. n. 2 


by the Norwegian authorities after 
the vessel had entered a Norwegian 
port notwithstanding the fact that 
the Norwegian Government, in the 
absence of reasons laid down in 
Articles 21 and 22 of the Convention, 
had refused her permission to enter. 
The wording of the Convention does 
not make quite clear the position in 
the case of entry not warranted by 
the terms of the Convention. Does 
the duty to intern the prize crew and 
release the ship become operative 
immediately, or is it conditional upon 
the refusal of the ship to leave ? For 
comment on the case of the City of 
Flint see Hyde in AJ,, xxxiv. (1940) 
pp. 88-96. 

2 See Kleen, i. § 116. 

2 See Rolin, §§ 1106-1110. 
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render assistance to the naval operations of the belligerent 
concerned. For this reason, Great Britain, Japan, and Siam, 
and also the United States of America when she acceded to 
the Convention in December 1909, entered a reservation 
against Article 23. 

§ 328a. On several occasions during the World War Ger- 
man cruisers brought their prizes into neutral ports. Thus 
in March 1915 the German cruiser Prinz Eitel Friedrich 
conducted a French prize into a Chilean port, and at other 
times German war-vessels took the captured steamers Valen- 
tine, Helicon, Sacramento, and Jean into Chilean harbours. 
These acts were the subject of various protests.^ But the 
case which attracted most attention was that of the Appam, 
This British liner was captured by a German war-vessel off 
the coast of Africa, and was navigated across the Atlantic 
by a prize crew, unaccompanied by the captor, to the then 
neutral American port of Newport News. The American 
Government thereupon liberated the ship’s crew and pas- 
sengers and interned the prize crew, and the owners of the 
vessel instituted proceedings in the American courts for her 
release. The court of first instance held that Articles 21 
and 22 of Hague Convention XIII.^ (which has not been 
ratified by Great Britain) were declaratory of existing 
rules of International Law, under which neutral ports 
might not become places of asylum or permanent rendez- 
vous for belligerent prizes ; that the Appam had been 
brought to the United States for reasons other than un- 
seaworthiness, stress of weather, or want of fuel or pro- 
visions, and must be set free. The Supreme Court affirmed 
this decision.^ 


1 See Gamer, ii. § 666 ; Alvarez, 
La grande guerre europdenne (1916), 
pp. 231-244, 266-269. 

® See above, § 328. 

» (1917) 243 U.S. 124 ; Scott, 
Cases, 868 ; Gamer, ii. § 667. See 
also Scott in A.J., x. (1916) pp. 809- 
831 ; Coudert in A,J., xi. (1917) 
pp. 270-314 ; the documents in A,J., 


X. (1916), Special SuppL, pp. 387- 
403, and xi. (1917) pp. 443-463; 
BeUot in Qrotius Society, ii. (1917) 
pp. 11-19 ; Horn in Strupp, WorU, 
i. pp. 69-61 ; Meurer, Das GastrecU 
der Schiffe im Krieg und Frieden 
(1918), pp. 37-40. See also The 
Sildmark [1917] A.C. 620 ; 2 B. and 
C.P.C. 473. 
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1651-1570--iaeen, i. §§ 76-89, 114— M^rignliao, iii“. pp. 622-647— PiUet, 
pp. 288-290 — ^Dupuis, Nos. 322-331, and Querre, Nos. 290-294 — Hyde, 
ii. §§ 849-866, 863, 870, 873, 882-883— Bolin, §§ 1082-1116— Genet, §§ 426- 
444 — ^Hatsckek, pp. 326-334 — Crachaga, §§ 1189-1205 — Land, Warfare, 

§§ 472-476 — ^Einicke, Rechte und PflicMen der neutralen MdcJite im Seehrieg 
(1912), pp. 71-153 — ^Wehberg, § 11 — ^Alvarez, La grande guerre eurojpienne 
(1915), pp. 156-295 — Harvard Research (1939), pp. 249-263, 337-340, 

469-487 — Peydi^re, Du si jour et des droits des navires de guerre belUgirants 
(1936). 

§ 329. Although, according to the present intense concep- Depots 
tion of the duty of impartiality, neutrals need not ^ prohibit 
their subjects from supplying belligerents with arms and the Neural 
like in the ordinary way of trade, a neutral must ^ prohibit 
belligerents from erecting, and maintaining on his territory, 
depots and factories of arms, ammunition, and military pro- 
visions. However, belligerents can easily evade this rule by 
not keeping depots and factories, but contracting with sub- 
jects of the neutral concerned in the ordinary way of trade 
for the supply of arms, ammunition, and provisions.^ 

§ 330. In former centuries neutrals were not required to Levy of 
"prevent belligerents from levying troops on their neutral 
territories ; indeed, a neutral often himself levied troops on like- 
his territory for belligerents without thereby violating his 
duty of impartiality as understood in these times. In this 
way the Swiss Confederation frequently used to furnish 
belligerents, and often both parties, with thousands of 
recruits, although she herself always remained neutral. But 

^ See below, § 360, by subjects of neutrals and an organ- 

® See Bluntschli, § 777, and Kleen, ised supply in large proportions, and 
i. § 114. the Sissertion that the latter must be 

® The distinction made by some prohibited by the neutral State, is 
writers between an occasional supply not justified. See below, § 350. 
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at the end of the eighteenth century a movement was started 
which tended to change this practice. In 1793 President 
Washington of the United States of America interdicted the 
levy of troops for belligerents on American territory, and by 
and by many other States followed the example. During 
the nineteenth century the majority of writers maintained 
that the duty of impartiality must prevent a neutral from 
allowing the levy of troops ; and the few ^ writers who 
differed made it a condition that a neutral, if he allowed it 
at all, must allow it to both belligerents alike. The contro- 
versy was settled by Articles 4 and 5 of Hague Convention 
V., which lay down the rules that corps of combatants may 
not be formed, nor recruiting offices opened, on the territory 
of a neutral Power, and that neutral Powers must not allow 
these acts.^ 

The duty of impartiality must likewise prevent a neutral 
from allowing a belligerent man-of-war reduced in her crew 
to enrol sailors in his ports, with the exception of such few 
men as are absolutely necessary to navigate the vessel to 
the nearest home port.^ 

Akin to the levy of troops on neutral territory was the 
granting of letters of marque to vessels belonging to the 
merchant marine of neutrals. Since privateering has dis- 
appeared, the question whether neutrals must prohibit their 
subjects from accepting letters of marque from a belligerent ^ 
need not be discussed. 

Passage § 331, A neutral is not obliged by his duty of impartiality 
of Men prohibit passage through his territory of men who intend 
whether they pass singly or in numbers. Thus, in 
1870, Switzerland did not object to Frenchmen travelling 
^ through Geneva for the purpose of reaching French corps, 
or to Germans travelling through Basle for the purpose of 
reaching German corps, on condition, however, that these 


1 See, for instance, Twiss, ii. § 225 , 
and Blnntschli, § 762. 

* In Pebriiary 1940 Great Britain 
permitted the setting up of a recruit- 
ing office in London to assist in the 
y enlistment of volunteers for the Pin- 
nish army in connection with the 
Russo-Pimiish War. This was done 


in pursuance of the provisions of the 
Covenant of the League of Nations. 
See above, p. 607, 

® See Article 18 of Convention 
XIII. ; and below, § 333 (3) and 
§346. 

* See above, § 83. 
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men travelled without arms and uniform, j On the other 
hand, when France during the Franco-German War organ- 
ised an office ^ in Basle for the purpose of sending bodies of 
Alsatian volunteers through Switzerland to the south of 
France, Switzerland correctly closed it down because this 
official organisation of the passage of whole bodies of volxm- 
teers through her neutral territory was more or less equal to 
a passage of troops. | 

The Second Hague Conference sanctioned this distinction, 
for Article 6 of Convention V. enacts that ' the responsi- 
bility of a neutral Power is not involved by the mere fact 
that persons cross the frontier individually (isoUment) in 
order to offer their services to one of the belligerents.’ An 
argumentum e contrario justifies the conclusion that the 
responsibility of a neutral is involved in case it allows men 
to cross the frontier in a body in order to enlist in the forces 
of a belligerent.^ 

§ 332. Since the levy and passage of troops, and the form- Organisa- 
ing of corps of combatants, must be prevented by a neutral, 
a fortiori he is required to prevent the organisation of a Expedi- 
hostile expedition from his territory against either belli- 
gerent.^ This takes place when a band of men combine 
under a commander for the purpose of starting from the 
neutral territory and joining the belligerent forces. The 
case, however, is different if a number of individuals, not 
organised into a body under a commander, start in company 
from a neutral State for the purpose of enlisting with one 
of the belligerents.^ 

1 See Bluntsclili, § 770. tories tlie enlistment of persons to 

2 But see Article 23 of the Habana serve in the forces of the belligerents 
Convention on Maritime Neutrality of or the inducing of persons to leave ’ 

1928 (see above, § 68), which Lays their territories for the purpose of 
down as follows : ‘ Neutral States taking part in belligerent operations : 

shall not oppose the voluntary IntematioTidl CoTVciliation, 1940, No. 
departure of nationals of belligerent 366, p. 19. 

States even though they may leave ^ ^g -to the Terceira affair in 1827 
simultaneously in great numbers ; see Lawrence, § 231 ; Pitt Cobbett, 
but they may oppose the voluntary Leading Gases, ii. 438 ; and PhiUi- 
departure of their own nationals more, iii. §§ 166-167. 

^^oing to enlist in the armed forces.’ ^ Thus in 1870, during the Franco- 
In the General Declaration of Neu- German War, 1200 Frenchmen started 
trality of the American Republics of from New York in two French 
October 3, 1939, the latter resolved steamers for the purpose of joining 
to prevent on their respective terri- the French Army. Although the 
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Use of § 333. Although, a neutral is not required by his duty of 
Teiritory impartiality to prohibit ^ the passage of belligerent men-of- 
as Base of war® through his maritime belt, or to prohibit the temporary 
O^ra- stay of such vessels iu his ports, it is universally recognised 

tiona. that he must not allow vessels admitted therein to make the 

\j neutral maritime belt and neutral ports the base of their 
naval operations against the enemy.® Thus Article 5 of 
Hague Convention XIII. enacts that ‘ belligerents are for- 
bidden to use neutral ports and waters as a base of naval 
operations against their adversaries.’ The following rule 
may be formulated as emanating from this principle : 

(1) A neutral must, so far as in his power, prevent belli- 
gerent men-of-war * from cruising within his portion of the 


vessels carried also 96,000 rifles and 
11,000,000 cartridges, the United 
States did not interfere, since the men 
were not organised in a body, and 
the arms and ammunition were 
carried in the way of ordinary 
commerce* See Hall, § 222, and Curtis 
in AJ,, viii. (1914) pp. 1-37, 224- 
266. As to the activities of consuls 
and emissaries of the belligerents in 
neutral territory see Bouffanais, Les 
consuls en temps de guerres et de 
troubles (1933), pp. 86-129. See also 
Rousseau in B,0., xl. (1933) pp. 314- 
317. And see the case of the Lehigh 
Valley Railroad Company and Others 
decided in October 1930 by the 
Mixed Claims Commission between 
the United States and Germany: 
A.J., XXV. (1931) pp. 147-168. It 
was admitted in this case by Germany 
that the German foreign Office speci- 
fically authorised the German Em- 
bassy at Washington to commit 
acts of sabotage in the United States 
in pursuance of the policy to destroy 
and damage the property of States 
at war with Germany. The Com- 
mission found, however, that the 
German diplomatic representatives 
* did nothing in the way of exercising 
fthis particifiar authority.* In 1933 
the Commission decided to reopen 
the case on the ground that the 
decision of 1930 had been obtained by 
fi^d, ooHuaon, and suppression of 
evidence (see j^ove,%. .27). In 1939 
thb a series of 

decisibhs i^rect re- 


sponsibility of German representatives 
and awarding damages to the amount 
of $50,000,000. 

^ See Curtius, Les navires de 
guerre dans les eaux neutres (1907) ; 
Harvard Research (1939), pp. 421-426, 

^ As regards submarine vessels 
see below, § 344a. 

® See Trains, Las Oastrecht im 
Seekrieg (1912). As to the use of 
neutral waters for the purpose of 
avoiding capture see below, § 333 (8). 

^ The rules laid down in Convention 
XIII. with regard to men-of-war apply 
also to vessefi assimilated to men-of- 
war, i,e, vessels used as transports or 
fleet auxiliaries or in any other way 
for the purpose of prosecuting or aid- 
ing hostilities. It is true that the 
relevant articles of Hague Convention 
Xm. speak only of ‘ b^gerent men- 
of-war,’ and do not mention vessels 
assimilated thereto. But paragraphs 
3 and 4 of the Preamble state that 
* it is not possible at present to con- 
cert measures applicable to all 
circumstances which may arise in 
practice,’ and that ‘in cases not 
covered by the present convention 
account must be taken of the general 
principles of the Law of Nations.’ 
Without doubt, therefore, its stipu- 
lations concerning belligerent vessels 
of war apply to auxiliary vessels. In 
December 1939 the German merchant- 
vessel Tacoma acted under the orders 
of the Qraf Spee, a German battleship 
(see above, p. 210). She was interned 
at the beginning of January 1940 
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maritime belt for the purpose of capturing enemy vessels as 
soon as they leave it. However, a neutral is only required 
to do all that lies in his power. It is absolutely impossible 
to prevent such cruising under aU circumstances and condi- 
tions, especially in the case of neutrals who own possessions 
in distant parts of the globe. 

(2) A neutral must prevent a belligerent man-of-war from 
leaving a neutral port at the same time as an enemy man- 
of-war or an enemy merchantman, or must make other 
arrangements which prevent an attack so soon as both reach 
the open sea.^ Thus Article 16 of Hague Convention XIII. 
enacts : 

‘ When warships belongmg to both belligerents are present simnl- 
taneonsly in a neutral port or roadstead, a period of not less than 
twenty-four hours must elapse between the departure of the ship 
belonging to one belhgerent and the departure of the ship belonging 
to the other. The order of departure is determined by the order of 
arrival, unless the ship which arrived first is so circumstanced that 
an extension of its stay is permissible. A belligerent warship may 
not leave a neutral port or roadstead until twenty-four hours after 
the departure of a merchant-ship flying the flag of its adversary.’ 

(3) A neutral must prevent a belligerent man-of-war, 
whose crew is reduced from any cause whatever, from enrol- 
ling sailors in his neutral ports, with the exception of such 


after she had failed to comply with, 
the order of the Uruguayan Govern- 
ment to leave Uruguay within a 
specified period. 

There has, in general, been a tend- 
ency to treat belligerent ships* as 
au 2 dliary vessels not only on account 
of their formal status as such, e.g. 
in accordance with the provisions of 
the Hague Convention No. VII. (see 
above, § 84), but also in all cases in 
which they render -lassistance to the 
belligerent naval forces. Thus, for 
instance, the Argentine Decree of 
September 4, 1939, laid down that 
belligerent commercial vessels which 
transfer fuel to their warships or 
which change their route as originally 
declared in pursuance of the Decree 
in a manner creating the suspicion 
that their voyage did not serve purely 


commercial purposes shall be treated 
as auxiliary vessels. A further Decree 
of September 26, 1939, provided that 
foreign merchant-vessels failing to 
comply with the regulations concern- 
ing the use of radio apparatus by 
foreign merchant-vessels (see above, 
§ 366) shall be treated as auxiliary 
vessels. See also the Resolution of 
the Inter-American Neutrality Com- 
mittee (see above, p. 604) of Eebruary 
2, 1940, concerning vessels used as 
auxiliary transports of warships. The 
Resolution recommended that any 
assistance given by a belligerent 
merchant-vessel to a warship shall 
have the efiect of constituting that 
merchant-ship an auxiliary vessel of 
war; A.J., xxxiv. (1940), Suppl., p. 81. 

1 See below, § 347 (1). 
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few hands as are necessary to navigate the vessel safely to 
the nearest port of her home State. ^ 

(4) A neutral must prevent belligerent 'men - of - war 
admitted to his ports or maritime belt from taking in 
such a quantity of provisions and coal as would enable 
them to continue their naval operations ; for otherwise he 
would make it possible for them to cruise on the open sea 
near his maritime belt for the purpose of attacking enemy 
vessels. 

There is, however, no unanimity among the Powers con- 
cerning the quantity of provisions and coal which belligerent 
men-of-war may be allowed to take in. Articles 19 and 20 
of Hague Convention XIII. enact the following : 

Article 19 : ' Belligerent warships may only revictual in 
neutral ports or roadsteads to bring up their supplies to the 
peace standard. Similarly, these vessels may only ship suffi- 
cient fuel to enable them to reach the nearest port in their 
own country.^ They may, on the other hand, fill up their 


^ See Article 18 of Convention 
Xni. ; and above, § 330. 

* As tbe amount of fuel necessary 
to enable a Britisb or German war- 
vessel in a Chilean port to reach the 
nearest British or German port was 
8u£S.cient to enable it to carry on 
hostilities in the Atlantic or the 
Pacific for a long period, Chile found 
great dijB&culty during the World 
' War in reconciling this article with 
the obligation to prevent British or 
German war-vessels from taking in 
such quantities of coal as would 
enable them to continue their opera- 
tions. See Gamer, ii. § 561 ; Alvarez, 
La grande guerre europienne, pp. 201- 
206. The Habana Convention of 
1928 on Maritime Neutrality (see 
above, § 68) provides, in Article 10, 
that belligerent warships may supply 
themselves with fuel and stores under 
the conditions especially established 
by the local authority, and only when 
there are no local r^es on the sub- 
ject may they * supply themselves 
in the manner prescribed for pro- 
vmoping in of peace.’ Article 
12 applies provisions of the Con- 

ventions as Sojourns and supplying 


and provisioning of warships to 
auxiliary ships and to enemy and 
neutral merchantmen closely associ- 
ated with naval operations, e,g, by 
being entirely freight-loaded by the 
belligerent or by being actually and 
exclusively employed for transporting 
enemy troops or for the transmission 
of information on behalf of the belli- 
gerent, or by being an armed mer- 
chantman. The Scandinavian Neu- 
trality Rules of 1938 (see above, p. 183) 
lay down that warships of the belli- 
gerents may take aboard only such a 
quantity of fuel as is necessary to 
ena*ble them to reach the nearest port 
of their own coimtry, but that in no 
case may they take more fuel than is 
necessary for completely filling their 
own burikers or their liquid fuel tanks 
(Article 6 (4)). The same Rules pro- 
vide that belligerents must not estab- 
lish fuel depots either on neutral 
territory or on board vessels stationed 
in neutral territorial waters (Article 
14). Some States (see, e.g., the Argen- 
tine Decree of September 4, 1939) 
limit the amount of fuel allowed to 
merchant-vessels, but this is merely 
a measure calculated to preserve 
national resources. 
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bunkers built to carry fuel, when in neutral countries which 
have adopted this method of determining the amount of fuel 
to be supplied. If, in accordance with the law of the neutral 
Power, the ships are not suppKed with coal within twenty- 
four hours of their arrival, the duration of their permitted 
stay is extended by twenty-four hours.’ 

Article 20 : ‘ Belligerent warships which have shipped fuel 
in a port belonging to a neutral Power may not, within the 
succeeding three months, replenish their supply in a port of 
the same Power.’ 

But Great Britain, which upholds the rule that belligerent 
warships must not take in more provisions and fuel in neutral 
ports than is necessary to bring them safely to the nearest 
port of their own country, together with Japan and Siam, 
reserved against Article 19 ; and Germany reserved against 
Article 20. Therefore the matter is not settled. 

It is agreed, however, that it makes no difference whether 
the man-of-war intends to buy provisions and coal on land 
or to take them in from transport vessels which accompany 
or meet her in neutral waters, 

(5) A neutral must prevent belligerent men -of -war 
admitted into his ports or maritime belt from replenish- 
ing their ammunition and armaments, and from adding to 
their armaments, as otherwise he would indirectly assist 
them in preparmg for hostilities (Article 18 of Convention 
XIII.). It makes no difference whether the ammunition 
and armaments are to come from the shore, or are to be 
taken in from transport vessels. 

Similarly, although a neutral may allow the repair of ' 
slight damage, he must prevent belligerent men-of-war in 
his ports from carrying out such repairs as would add to 
their fighting force. He may not, therefore, allow extensive 
repairs necessary to render crippled war-vessels again fit for 
action. Article 17 of Hague Convention XEH. formally 
embodied this distinction by providing that ‘ in neutral ports 
and roadsteads belhgerent warships may only carry out such 
repairs as are absolutely necessary to render them sea- 
worthy, and may not add in any manner whatsoever to their 
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fighting force/ The local authorities must decide what 
repairs are necessary, and such repairs must be carried out 
with the least possible delay.^ 

Accordingly, in February 1913, during the Balkan War, 
the Turkish cruiser Hamidieh was allowed to remain two 
days in the harbour of Malta to repair slight damage caused 
by stress of weather, and then permitted to leave. During 
the World War, the German cruisers Prinz Eitel Friedridi, 
and Kron^rinz Wilhelm^ and the German gunboat Oeier and 
her naval tender Lochsun, which entered neutral American 
ports for repairs, were allowed only a limited time within 
which to execute them, and as they failed to depart within 
the prescribed period they were interned and dismantled 
until the end of the war.^ 


(6) A neutral must prevent belligerent men - of - war 
admitted to his ports from remaining there longer than is 
necessary for ordinary and legitimate pxuposes. It could 
not be said at the outbreak of the World War that the rule 
adopted in 1862 ® by Great Britain, and followed by some 
other maritime States, not to allow a longer stay than twenty- 
four hours, was a rule of International Law. It was left to 
the discretion of neutrals to adopt by their Municipal Law 


^ May one say that a neutral 
State may sanction such repairs as 
are needed to make a belligerent 
warship, seaworthy, but not such 
further repairs as may be needed 
to make her ‘ fightworthy ’ ? The 
Habana Convention of 1928 on 
Maritime Neutrality (see above, § 68) 
provides, in Article 9, that damage 
which is found to have been caused 
by the enemy’s fire shall in no case 
be repaired. For a survey of the 
practice see Harvard Research (1939), 
pp. 470-472. When in December 1939 
the Qraf Spee, a German armoured ship, 
entered the Uruguayan port -of Monte- 
video after having been damaged in 
a battle with three British cruisers, 
the Uruguayan authorities allowed 
her seventy-two hours for executing 
repairs. This followed the report of 
a technical commission to the efiect 
that provisional repairs necessary to 
make the ship seaworthy could be 
carried out within that period. At 
the end of that period the Oraf Spee 


left the port and scuttled herself 
at the entrance to the harbour. The 
German Government protested on 
the ground that the time given was 
insufficient. On the other hand, the 
British Government had previously 
insisted that Article 17 did not allow 
the repairing of damage sustained in 
combat and that the period of stay 
should not, therefore, exceed twenty- 
four hours (see the Uruguayan Blue 
Book concerning the Chraf Spee and 
the TacoTna, 1940, p. 31). 

® See Gamer, ii, § 663 ; AJ,, ix. 
(1916) p. 486; Hall, § 231 (n.). 
During the World War the question 
also arose whether slight damage 
might be repaired, even though it 
was caused, not by weather, but by 
hostile action in battle. As Article 
17 of Convention XIII. draws no dis- 
tinction between damage by weather 
and damage in battle, Holland decided 
to permit such repairs. 

» See Hall, § 231. 
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any rule they thought fit, so long as the admitted men-of-war 
did not prolong their stay for other than ordinary and legiti- 
mate purposes. Article 12 of Convention XIII. confirmed 
this arrangement by prescribing the twenty -four hours rule 
only for those neutral countries which had no special provi- 
sions to the contrary in their Municipal Laws.^ In fact, 
however, during the World War, most, if not all, neutral 
States adopted the twenty-four hours rule.^ 

It is agreed — and Article 14 of Convention XIII. enacts 
it — ^that belligerent men-of-war, except those for the time 
exclusively devoted to religious, scientific, or philanthropic 
purposes, must not prolong their stay in neutral ports and 
waters beyond the time permitted, except on account of 
damage ® or stress of weather. A neutral would certainly 
violate his duty of impartiality if he were to allow belligerent 
men-of-war to winter in his ports, or to stay there for the 
purpose of waiting for other vessels of the fleet or transports.^ 

(7) A neutral must prevent more than t hree men-of-wa r ! 
belonging to the same belligerent from being simultaneously 
in one of his ports or roadsteads unless his Municipal Law 
provides the contrary (Article 15 of Convention XIII.). 

(8) Belligerent men-of-war must not shelter in a neutral] 
port for an undue length of time in order to escape capture.^' 


^ Germany, Domingo, Siam, and 
Persia entered a reservation against 
Article 12. 

2 See Gamer, ii. § 563, and A.J., 
X. (1916), Suppi, pp. 121-178, where 
the regulations of several States 
governing the admission of belli- 
gerent men-of-war to their ports are 
collected. 

® The Scandinavian Neutrality 
Rules of 1938 (see above, p. 183) 
provide in Article 4 that no extension 
of stay beyond twenty-four hours shall 
be permitted if it is clear that the vessel 
cannot be rendered navigable within 
a reasonable delay or if the damage 
has been caused by enemy action. 

^ The rule that a heutral must 
prevent belligerent men-of-war from 
staying too long in his ports or waters 
became of considerable importance 
during the Russo-Japanese War, 
when the Russian Baltic Fleet was 


on its way to the Ear East. Admiral 
Rostjestvensky is said to have 
stayed in the French territorial 
waters of Madagascar from December 
1904 tiU March 1905, for the purpose 
of awaiting there a part of the Baltic 
Fleet that had set out at a later date. 

® See below, § 347 (4). The same 
applies probably to sheltering within 
territorial waters. In November 1939, 
in the case of the Ciiy of Flint (see 
above, p. 561), Norway treated the 
prize captured by the Germans in the 
same way as a man-of-war in the 
matter of passage through Norwegian 
territorial waters. The City of Flird 
was given permission to proceed inside 
the territorial waters of Norway for 
twenty -four hours after leaving the 
Norwegian port of Tromso. Germany 
denied that the twenty -four hours 
limit established by the Hague Con- 
vention applied to prizes. 
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(9) At the outbreak of war, a neutral must warn all belli- 
^ gerent men-of-war then in his ports, roadsteads, or territorial 
; waters to depart within twenty-four hours, or such other 
j time as the local law prescribes (Article 13 of Convention 
^ XIII.)." 

Defen- § 333a. With regard to vessels, the principle that neutral 
Am^ ports and waters must not be allowed to be made the 
Merchant- basis of naval operations and preparations applies, in the 
Neutol nature of things, only to men-of-war (including submarines) 
Ports. aj^Ld to auxiliary war-vessels.^ It can have no application 
to merchant- vessels armed exclusively for their defence. 
The difficulties created by the necessity of arming 
merchantmen have been indicated above as showing the 
desirability of a conventional regulation of the problems 
raised by the advent of submarine and aerial warfare 
in regard to enemy commerce.® But these difficulties, 
it has been pointed out, exist only in the relations of 
the belligerents as the result of the fact that it is difficult 
for the submarine or the aircraft to ascertain in time the 
fact and the character of the armament of the merchant- 
vessel. That difficulty seems altogether irrelevant in relation 
to the authorities of the neutral port to which the merchant- 
vessel seeks admission. These are under no imperative 
necessity to ascertain, at their peril, the nature and purpose 
of the armaments of the merchant- vessel. There seems there- 
fore to be no valid reason, dictated by International Law, for 
X departing from the established practice under which defen- 
\ sively armed merchantmen may be admitted to neutral ports 
; on the same conditions as other merchant-vessels so long as 
i there is no conclusive proof that the particular vessel has 
used her armaments for the purposes of attack. During the 
World War ah States, with the exception of HoUand, 
adhered to that rule. It was affirmed in 1938 by the 
Scandinavian States in their Neutrality Rules. ^ Article 3 

1 Germadiy reserved against Article the Danish Rules lays down that 
13. access to Danish ports or territorial 

* See above, § 84. As to aircraft waters is prohibited to armed mer- 

see below, § 335a, chant- vessels ‘ if the armament is 

® See above, § 181a. destined to ends other than their 

* Thus, for instance. Article 3 of own defence.’ 
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of the Habana Convention of 1928 ^ adopted a rule assimi- 
lating armed merchantmen to men-of-war. However, the 
United States and Cuba, in ratifying the Treaty, refused to 
be bound by that article. Up to the end of 1938 only 
Ecuador, the Dominican Republic, Bolivia, Nicaragua, and 
Panama had ratified the Convention as including Article 3.^ 

At the beginning of the war in 1939 Holland abandoned the 
attitude assumed during the World War, and in her pro- 
clamation of neutrality announced the intention of admitting 
merchantmen carrying defensive armament not exceeding 
certain hmits.^ And the American Republics, in their 
Greneral Declaration of Neutrality of October 3, 1939, 
expressly disclaimed the intention to assimilate to war- 
ships belligerent merchant-vessels armed for defensive 
purg^i^^ 

§^4. Whereas a neutral is in no ® wise obliged by his Building 
duty of impartiality to prevent his subjects from tklg.^ 

armed vessels to the belligerents, such armed vessels being of Vessels 
merely contraband of war, a neutral is bound to employ the 
means at his disposal to prevent his subjects from building, Opera- 
fitting out, or arming, to the order of either belligerent, 
vessels intended to be used as men-of-war, and to prevent 
the departure from his jurisdiction of any vessel which, by 
order of either belligerent, has been adapted to warlike use.® 

The difference between selling armed vessels to belligerents 


1 See above, § 68. 

® See on this question Hyde, ii. 
§863; Gamer, i. §§ 246-249 ; Alvarez, 
La grande guerre euro^pienne, pp. 257- 
260 ; Scott in A.J,, x. (1916) pp. 113- 
116; Harvard Research (1939), pp. 
436-446. 

® Printed in JR./., 3rd ser., xx. 
(1939) p. 688. 

This was subject to the condition 
that they do not carry more than four 
six-inch guns mounted on the stem, 
J that their lateral decks are not re- 
inforced, and that there are no 
circmnstances showing that they can 
be used for offensive purposes ; Inter- 
national Conciliationf January 1940, 
No, 366, p. 21 ; A.J., xxxiv. (1940), 
SuppL, p. 11. The required proof of 


the defensive nature of the armament 
of -the vessel is variously fixed in 
various countries. Thus the Brazilian 
Neutrality Decree of September 2, 
1939, laid down that the ship shall ' 
not have torpedo ejector tubes ; that 
the calibre of its guns shall not exceed 
six inches ; and that it shall have 
only a small quantity of arms and 
munitions, a normal crew and ^ a cargo 
consisting of articles not intended for 
warfare ’ (Article 26). Por a require- 
ment of even more detailed evidence 
see the Cuban Decree of September 1, 
1939 (Article 12). 

5 See below, §§ 360, 397. 

® See Article 8 of Convention XIII.; 
and the case of the Somers in 1898 : 
Lawrence, § 236. 
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and building them to order is usually defined in the fol- 
lowing way : 

An armed ship, being contraband of war, is in no wise 
different from other kinds of contraband, provided that she 
is not manned in a neutral port, so that she can commit 
hostilities at once after having reached the open sea. A 
subject of a neutral who builds an armed ship, or arms a 
merchantmen, not to the order of a belligerent, but intend- 
ing to sell her to a belligerent, does not differ from a manu- 
facturer of arms who intends to sell them to a belligerent. 
There is nothing to prevent a neutral from allowing his sub- 
jects to sell armed vessels, and to deliver them to belligerents, 
either in a neutral port or in a belligerent port. In the cases 
of the La Santissima Trinidad ^ (1822) and The Meteor ^ 
(1866), American courts have recognised this®; and so did 
the unratified Declaration of London, which in Article 22 (10) 
enumerated as absolute contraband ‘warships, including 
boats, and their distinctive component parts.’ 

On the other hand, if a subject of a neutral builds armed 
ships to the order of a bdligerervt, he prepares the means of 
naval operations, since the ships, on sailing outside the 
neutral territorial waters and taking in a crew and ammuni- 
tion, can at once commit hostilities. Thus, through the 
carrying out of the order of the belligerent, the neutral terri- 
tory has been made the base of naval operations ; and as 
the duty of impartiality includes an obligation to prevent 
either belhgerenf from making neutral territory the base 
of military or naval operations, a neutral violates his 
neutrality by not preventing his subjects from carrying 
out an order of a belligerent for the building and fitting 
out of men-of-war. This distinction, although of course 
logically correct, is hair-sphtting. But as neutral States 
need not prevent their subjects from supplying* arms 
and ammunition to belligerents, it will probably continue 
to be drawn. 

1 7 Wheaton, p. 340- 411-413, who asserts that neutrals 

* See PhilUmore, iii. § 1616 ; must prevent their subjects from 

Wharton, iii. § 396, p. 661. selling armed vessels to belligerents. 

* See Phillimore, iii. § 1616, and 
Haft § 224 ; but see Wehberg, pp. 


See below, § 360. 
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However this may be, submarines are in the same category 
as surface vessels, and when, in 1914 during the World War, 
one of the Allied Powers ordered a number of submarines 
to be built by a firm in the United States, the American 
Government was of opinion that they could not permit the 
carrying out of the contract.^ 

§ 335. The movement for recognition of the fact that the The 
duty of impartiality requires a neutral to prevent his sub- 
jects from building and fitting out to order of belligerent and the 
vessels intended for naval operations was considerably 
strengthened as the result of the well-known case of the Washing- 
Alabama, In 1862,^ during the American Civil War, the^“’ 
attention of the British Government was drawn by the 
Government of the United States to the fact that a vessel^ 
for warlike purposes was being built in England to the order 
of the insurgents. This vessel, afterwards called the Alabama, 
left Liverpool in July 1862 unarmed, but was met at the 
Azores by three other vessels, also coming from England, 
which supplied her with guns and ammunition, so that she ' 
could at once begin to prey upon the merchantmen of the 
United States. On the conclusion of the Civil War, the 
United States claimed damages from Great Britain for the 
losses sustained through the operations of the Alabama and 
other vessels likewise built in England. Negotiations went 
on for several years, and finally, on May 8, 1871, the parties 
entered into the Treaty of Washington ^ for the purpose of 
having their difference settled by arbitration. Great Britain, 
the United States, Brazil, Italy, and Switzerland each choos- 
ing one arbitrator. The Treaty contained three rules, since 

1 See AJ,, ix. (1915) pp. 177-187. (1872) ; Pradier-Pod6r6, La question 

See Hatscliek, p. 333, for an account de V Alabama (1872) ; Caleb Ouslimg, 
of the BeUoni case. On tbe outbreak Le Traiti de WashiTigton (1874) ; 
of tbe World War a submarine was Bluntscbli in B.!., ii. (1870) pp. 462- 
being built at Spezia for Russia ; 485 ; Balob, The Alabama Question 

^BeUoni succeeded in removing tbe (1900), and L*ivolution de Va/rbitrage 
submarine and banding it over to iTUerriationcd (1908), pp. 43-70 ; West- 
Prance ; be was tried by an Italian lake in tbe Cambrige Modem Bistory, 
court and acquitted, there being no xii. pp. 16-22 ; Lapradelle et Politis, 

Italian law wbiob made bis action Becueil des arbitrages interruaionmux:, 
an offence. ii. (1924) pp. 713-983; Reale, Le 

* Por details see Bernard, Neu- rkglement judndaire du conflit de 
trality of Oreai Britain during the rA2a5ama(1929) ; Bourquinin JTopwe 
American Civil War (1870), pp. 338- Becueil, 1927 (i.), pp. 236-240. 

496 ; Geffcken, Die Alabama Frage ^ Martens, N,B,Q., xx. p. 698. 
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then known as ‘ The Three Rules of Washington/ to be 
binding upon the arbitrators, namely ^ : 

‘ A neutral Government is bound — 

‘ Firstly, To use due diligence to prevent the fitting out, arming, 
or equipping within its jurisdiction, of any vessel which it has reason- 
able ground to believe is intended to cruise or carry on war against 
a Power with which it is at peace, and also to use like diligence to 
prevent the departure from its jurisdiction of any vessel intended to 
cruise or carry on war as above, such vessel having been specially 
adapted in whole or in part, within such jurisdiction, to warlike use. 
/ ^ Secondly. Not to permit or suffer either belligerent to make use 
nf its ports or waters as the base of naval operations against the other, 
or for the purpose of the renewal or augmentation of military supplies 
or arms, or the recruitment of men. 

‘ Thirdly, To exercise due diligence in its own ports and waters, 
and as to all persons within its jurisdiction, to prevent any violations 
of the foregoing obligations and duties.’ 

In consenting that these rules should be binding upon the 
arbitrators, Great Britain expressly declared that in her. 
view these rules w'ere not recognised rules of International 
Law at the time when the case of the Alabama occurred, but 
the Treaty contained a stiprdation that the parties ' agree 
to observe these rules as between themselves in future, and 
to bring them to the knowledge of other maritime Powers, 
and to invite them to accede to them.’ 

The arbitrators ^ met at Geneva in 1871, held thirty-two 
conferences there, and gave their award ® on September 14, 
1872, according to which Great Britain had to pay 16,500,000 
dollars damages to the United States. 

The arbitrators put a construction upon the term ^due 
diligence' ^ and asserted other opinions in their award, which 
are very much contested, and to which Great Britain never 
consented. Though Great Britain and the United States 
agreed upon the Three Rules, they did not at all agree upon 
their interpretation, and could not agree upon the contents 
of the communication to other maritime States stipulated by 


See Moore, vii. § 1330. 

* See Moore, ArhitrcAions, i. pp, 
495-682. 

^ The award is printed in full in 


Moore, Arbitratioria, i, pp. 653-659, 
and in PhiUimore, iii. § 151a. 

* See below, § 363. 
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the Treaty of Washington. It ought not, therefore, to he 
said that the Three Rules of Washington ^ have literally 
become universal rules of International Law, Nevertheless, 
they were the starting-point of the movement for the uni- 
versal recognition of the fact that the duty of impartiality 
obliges neutrals to prevent their subjects from building and 
fitting out, to the order of belligerents, vessels intended for 
warlike purposes, and to prevent the departure from their 
jurisdiction of any vessel which, by order of a belligerent, 
has been adapted to warlike use. Article 8 of Hague Con- 
vention XIII. copies almost verbally the first of the Three 
Rules of Washington, but with the important difierence that 
it replaces the words ‘ to use due diligence ’ by the words 
‘ to employ the means at its disposal.’ For this reason the 
construction put by the Geneva arbitrators upon the term 
due diligence is nM applicable to Article 8, the question 
whether a neutral employed the means at his disposal being 
a mere question of fact.^ 

§ 335a. The reasons underlying the Washington Rules and Tke 
the corresponding provisions of the Hague Convention apply 
with special cogency to aircraft leaving neutral territory and and 
belonging to or ordered by a belligerent. Such aircraft, if 
ready for warlike use immediately on its leaving neutral 
territory, constitutes, because of its potentialities for offen- 
sive action, an even graver danger for the opposing belli- 
gerent than vessels leaving neutral territory ; neither is it a 
danger which threatens only such belligerents as possess a 
sea coast or substantial sea-borne commerce. For this reason 
the provisions of the Hague Air Warfare Rules on the matter 
are more stringent than those of Article VIII. of Hague 
Convention No. XIII. While Article 45 of the Hague Rules 

^ As regards tlie seven rales reconciliation of tlie Washington and 
adopted by the Institute of Inter- the Hague Convention tests. Eor a 
national Law, at its meeting at The case during the World War see 
Hague in 1875, as emanating from Ariga, La Chine et la grande guerre 
the Three Rules of Washington, see (192^0), pp. 111-115, who mentions 
Annuaire, i. (1877) p. 139. And see two German warships in a Chinese 
above, § 311, as to the Foreign En- port sold on the outbreak of war to 
listment Acts prior and subsequent to a private purchaser as merchant- 
the Treaty of Washington. vessels and thereafter kept under 

® See, however, Lapradelle et Poli- supervision by the Chinese Govern- 
tis, op. ciL, ii. pp. 971-972, on the ment. 

VOL. n. 2o 
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afBLrms the rule that a neutral State is not bound to prevent 
the export of aircraft for belligerents, Article 46 lays down 
that a neutral Government is bound to use the means at its 
disposal ^ (1) to prevent the departure from its jurisdiction 
of any aircraft in a condition to make a hostile attack against 
a belligerent Power, or carrying or accompanied by appli- 
ances or materials the mounting or utilisation of which 
would enable it to make a hostile attack, if there is reason 
to beheve that such aircraft is destined for use against a 
belligerent Power ; (2) to prevent the departure of any air- 
craft the personnel of which belongs to the combatant forces 
of a belligerent Power/ It is also laid down that the neutral 
must effectively prescribe a roulbe for the aircraft despatched 
at the order of a belligerent so as to avoid the neighbourhood 
of the military operations of the opposing belligerent. 

While the first paragraph of Article 46 seems to be in 
accordance with the corresponding rule in maritime warfare, ^ 
the other two provisions appear to constitute a refinement 
which adds to the difficulties of enforcement on the part of 
the neutral and which is probably unnecessary so long as 
the neutral acts in good faith upon the principle which the 
Article as a whole is intended to embody. That principle, 
properly interpreted, imposes upon the neutral State the 
duty to prevent the departure of aircraft of which both 
equipment and armaments are such as to enable it to engage 
in warlike operations or in services of a mihtary character 
before reaching the territory of the belligerent for whom it 
is destined. On the other hand, any deviation from that 
principle might well result in the neutral territory becoming 
a starting-point for hostile expeditions endangering the safety 
of the belligerent in such a way as to constitute a clear 
violation of neutral duties.^ 

1 But see Spaight, Avr^ p. 462. ratus or material the mounting or 
And see ibid., pp. 457-463, for a lucid utilisation of which would enable it 
discussion of the question. to attack, is forbidden to leave neutral 

^ The Scandinavian Neutrality territory if there is reason to assume 
Rules of 1938 (see above, p. 183) that it is intended to be employed 
provide that any aircraft in a con- against the other belligerent (Article 
dition to commit an attack against 16). See also J3'ari;cwdi?esearc^( 1939), 
au belligerent, or which carries appa- pp. 770-772. 
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NEUTRAIi ASLYUM TO LAND FORCES, WAR MATERIAL, 

AND AIRMEN 

Vattel, iii. §§ 132-133— HaU, §§ 226, 230— Taylor, § 621— Wharton, iii. § 394 
—Moore, -rii. §§ 1314-1318— Blimtsohli, §§774, 776-776o, 786— HefEter, 

§ 149 — Geffoken in Holtzendorff, iv. pp. 662-666 — ^XJUmann, § 191 — ^Fauchille, 

§§ 1461-1462 (6)-- Rivier, ii. pp. 396-398— Calvo, iv. §§ 2668-2669— Fiore, 
iii. Nos. 1676, 1682, 1583 — ^Martens, ii. § 133 — ^M^rignliac, iii“. pp. 577-686 
— PiUet, pp. *286-287— Kleen, ii. §§ 151-167— HoUand, War, Nos. 131-133 
— Zom, pp. 316-362 — ^Heilbom, Rechte, pp. 12-83 — Gamer, i. §§ 301-307 — 

Rolin, §§ 1007-1031 — ^Wijnveld, NeutraliteitsrecM te Land (1917), pp. 59- 
105 — ^Hyde, ii. § 866 — Spaight, Air, p. 427 — Land Warfare, §§ 485-601 — 

Rolin- Jaequemyns in RJ., iii. (1871) pp. 352-366. 

§ 336. Neutral territory, being outside the region of war,^ On 
offers an asylum to members of belligerent forces, to the^y^^jj^ 
subjects of the belligerents and their property, and to war general, 
material belonging to the belligerents. Since, according to 
the present rules of International Law, the duty of either 
belligerent to treat neutrals according to their impartiality 
must — ^the case of extreme necessity in self-defence excepted 
— ^prevent them from violating the territorial supremacy of 
neutrals, enemy persons and goods are perfectly safe on j 
neutral territory. It is true that neither belligerent has a I 
right to demand from a neutral ^ such asylum for his sub- f 
jects, their property, and his State property. But neither j 
has he any right to demand that a neutral should refuse it' 
to the enemy. 'The territorial supremacy of the neutral 
enables him to use his discretion in granting or refusing 
asylum. However, his duty of impartiality must compel 
him , if he grants it, to take all such measures as are necessary 
to prevent his territory from being used as a base of hostile 
operations. 

Neutral territory may be an asylum (1) for private pro-V 
perty, (2) for public enemy property, especially war material, 
cash, and provisions, (3) for private subjects of the enemy, 

1 See above, §§ 70, 71. hospitality in bis ports to vessels of 

* The generally recognised usage either belligerent in distress is an 
by which a neutral grants temporary exception discussed below in § 344. 
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(4) for enemy land forces, (6) for enemy airmen, and (6) for 
enemy naval forces. Details, however, need only be given 
with regard to asylum to land forces, war material,^ and 
airmen, and to naval forces.^ For with regard to private 
property and private subjects it need only be mentioned 
that private war material brought into neutral territory 
stands on the same footing as pubKc war material of 
a belligerent brought there, and, further, that private 
enemy subjects are safe on neutral territory® even if 
they are claimed by a belligerent as having committed 
war crimes. 

As regards asylum to land forces, a distinction must 
be made between (1) prisoners of war, (2) single fugitive 
soldiers, and (3) troops, or whole armies, pursued by the 
enemy, and thereby induced to take refuge on neutral 
territory. 

§ 337. Neutral territory is an asylum to prisoners of war 
of either belligerent ; they become free ^ ipsoftzcfo by coming 
into neutral territory, whether they have escaped from a 
place of detention and taken refuge on neutral territory, or 
whether they are brought as prisoners into neutral territory 
by enemy troops who themselves take refuge there.® Thi 
principle has been generally recognised for centuries.® 

But has the neutral on whose territory a prisoner has taken 
refuge the duty to retain him and thereby prevent him from 
rejoining his own army ? Formerly this question was not 


1 §§ 337-341a. 

* §§ 342-3486. 

® Eor tJie action of the Dutch 
Government in the case of the 
former C^erman Emperor see above, 
§ 263 (n.). 

* Thus when, in November 1917, 
a Russian prisoner who had escaped 
from a German prison camp in Schles- 
wig was shot before reaching the 
Danish frontier but succeed^ in 
crossing it, and two German soldiers 
went over and dragged him back to 

^German territory, Germany apolo- 
gised for the violation of Danish 
territory, and declared that she 
would not have hesitated to transfer 
the prisoner to the Danish authori- 
ties if he had not meanwhile died. 


See the London Times newspaper, 
Eebruary 16, 1917. 

* The case of prisoners on board a 
belligerent man-of-war which enters 
a neutral port is dijBEerent ; see below, 
§346. 

® An illustration occurred in 1688, 
when several Turkish and Barbary 
captives escaped from one of the 
galleys of the Spanish Armada which 
was wrecked near Calais; although 
the Spanish ambassador claimed 
them, France considered them to be 
freed by coming on her territory, 
and sent them to Constantinople. 
See Hall, § 226. See also FauchiUe, 
§ 1462 (2), citing a Chinese neutrality 
decree of August 6, 1914. 
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settled. In 1870, during the Franco-Grerman War, Belgium 
believed that it had such a duty, and detained a French non- 
commissioned ofl&cer who had been a prisoner in Germany 
and had escaped into Belgian territory with the intention of 
rejoining the French forces at once. Doubts were expressed 
upon this case,^ but aU writers agreed that it was different if 
escaped prisoners wanted to remain on the neutral territory ; 
as they might at any subsequent time wish to rejoin their 
own forces, the neutral was considered to be obliged by his 
duty of impartiality to take adequate measures to prevent 
their so doing. There was likewise no unanimity as to 
whether prisoners brought into neutral territory by enemy 
forces taking refuge there could be detained in case they 
intended at once to leave the neutral territory. Some 
writers^ maintained that they could not; others asserted 
that they might always be detained, and had to comply 
with such measures as the neutral considered necessary to 
prevent them from rejoining their forces.® 

Article 13 of Hague Convention V. settled the controversy 
by enacting that a neutral who receives prfeoners^X)f^ar 
who have escaped, or who are bfbugEt there by troops of the 
enemy taking refuge on neutral territory, shall leave them 
at liberty ; but that, if he allows them to remain on his 
territory, he may — ^he need not — assign them a place of 
residence so as to prevent them from rejoining their forces. 
Since, therefore, everything is left to the discretipn ..qf the j 
he has to take into account the merits and needs of ! 
every case and to take such steps as he thinks adequate ; 
a belligerent certainly cannot, as of right, call upon the 
neutral to detain them. 

The case of unwounded prisoners who, with the consent 
of the neutral, are transported through neutral territory is 
different. Such prisoners do not become free on entering 
the neutral territory ; but there is no doubt that a neutral, 
by consenting to the transport, violates his duty of impar- 

^ See Bolin-Jaequemyns in ® See Sanser-Hall in xix. 

iii. (1871) p. 356 ; Blnntschli, § 776 ; (1912) pp. 40-57, where this case, and 

Heilbom, Itechte, pp. 32-34. the cases previously mentioned, are 

® For instance, Heilbom, Bechtel discussed, 
pp. 51-52. 
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tiality, because it is equivalent to passage of troops through 
neutral territory (Article 2 of Convention V.). 

Different again is the case where enemy soldiers are 
amongst the wounded whom a belligerent is allowed by 
a neutral to transport through neutral territory. Such 
wounded prisoners become free, but they must, according 
to Article 14 of Convention V., be guarded by the neutral, 
so as to ensure that they do not again take part in military 
operations.^ 

f § 338. A neutral may grant asylum to single soldiers of 
belligerents who take refuge on his territory, although he 
need not do so, but may at once send them back. If he 
grants such asylum, his duty of impartiality obliges hiTu to 
disarm them, and to take such measures i as are necessary to 
prevent them from rejoining their forces."^ But it is in practice 
impossible for a neutral to be so watchful as to detect every 
single fugitive who enters his territory. It will always happen 
that such fugitives steal into neutral territory and leave it 
again later on to rejoin their forces without the neutral being 
responsible. Moreover, before he can incur responsibility 
for not doing so, a neutral must actually be in a position to 
detain such fugitives. Thus Luxemburg, during the Branco- 
German War, could not prevent hundreds of French soldiers, 
who fled into her territory after the capitulation of Metz, 
from rejoining the French forces, because it was a condition ^ 
of her neutralisation that she should not keep an army, and 
therefore, in contradistinction to Switzerland, was unable to 
mobilise troops for the purpose of f ulfilli ng her duty of 
impartiality. 

Different from the case of fugitive soldiers is the case of 
fugitive deserters. If they desert and cross the neutral terri- 
tory for the purpose of joining the enemy, their case is hardly 
different jhom the case of men who pass through a neutral 
territory, intending to enlist in the army of a belligerent.^ 
For this reason they need not be interned if they come indi- 
vidually ^ ; but they must be interned if they come in a 

^ See also Article 16 of Convention ^ This rule does not apply to belli- 
X., and below, § 348a. gerent aircraft which must in every 

* See above, vol. i. § 100. case be interned. See Spaight, Air, 

® See above, § 331. pp. 426, 426. 
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body. On the other hand, i£ they desert without any such 
intention, they need not be interned, even though they come 
in a body.^ 

§ 339. On occasions during war large bodies of troops, or Neutral 
even a whole army, are obliged to cross the neutral frontier 
for the purpose of escaping captivity.^ A neutral need not ^gitive 
permit this, and may repulse them on the spot ; but he may 
also grant asylum. It is, however, obvious that the presence 
of such troops on neutral territory is a danger to the other 
party. The duty of impartiality incumbent upon a neutral 
obliges him, therefore, to disarm them at once, and to guard 
them so as to ensure that they do not again perform military 
acts against the enemy during the war. In this case Hague 
Convention V. enacts the following rules : 

Article 11 : ‘A neutral Power which receives in its territory troops 
belonging to the belligerent armies shall detain them, if possible, at 
some distance from the theatre of war. It may keep them in camps, 
and even confine them in fortresses or localities assigned for the pur- 
pose. It shall decide whether officers are to be left at liberty on 
giving their parole ® that they will not leave the neutral territory 
without authorisation.’ 

Article 12 : ‘In the absence of a special convention, the neutral 
Power shall supply the interned with the food, clothing, and relief 
which the dictates of humanity prescribe. At the conclusion of 
peace, the expenses caused by internment shall be made good.’ 

It is usual for troops who are not actually pursued by the 
enemy — pursued, they have no time to do it — ^to enter 
through their commander into a convention with the repre- 
sentative of the neutral concerned, stipulating the conditions 
upon which they cross the frontier and give themselves into 
his custody. Such conventions are valid without ratifica- 
tion, provided that they contain only such stipulations as 

^ On the practice of Holland and ® On the question of the intem- 
, Switzerland during the World War ment of fugitive insurgents see 
see FauchiHe, § 1462 (5). See also Rolin, §§ 1028-1030. 
the Recommendation of the Inter- ^ See TAe TiToes newspaper of 
American Neutrality Committee (see December 28, 1939, for the report 
above, p. 604) of January 26, 1940, of the escape of an interned British 
on the principles governing intern- officer from Luxemburg after he had 
ment: A.J., xxxiv. (1940), Suppl., withdrawn his parole some days 
p. 76. before. 
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do not disagree with International Law, and concerns only 
the reqtdrements of the case. 

Although the detained troops are not prisoners of war 
captured by the neutral, they are nevertheless in his custody, 
and therefore under his disciplinary power, just as prisoners 
of war are under the disciplinary power of the State which 
keeps them in captivity. They do not enjoy the exterri- 
toriality ^ due to armed forces abroad, because they are 
disarmed. As the neutral is required to prevent them from 
escaping, he must apply stem measures, and he may punish 
severely every member of the detained force who attempts 
to frustrate such measures, or does not comply with the 
disciplinary rules regarding order, sanitation, and the like. 

The most remarkable instance known in history is the 
asylum granted by Switzerland during the IVanco-German 
War to a Trench army of about 82,000 men with 10,000 
horses, which crossed the frontier on February 1, 1871.2 
France had, after the conclusion of the war, to pay about 
eleven milli on francs for the maintenance of tbia army in 
Switzerland duriug the rest of the war. 

Other instances occurred during the World War, when 
after the fall of Antwerp in 1914 Holland interned British 
troops which crossed into Holland, south of the River 
Scheldt, to escape the German Army, and when the local 
authorities in Spanish New Guinea interned 900 Germans and 
14,000 natives who crossed the Spanish frontier from German 
Cameroon. When Germany and Russia invaded Poland in 
1939, Lithuania, Hungary, and Romnania interned consider- 
able Polish forces which crossed the frontiers of these countries. 

§ 340. The duty of impartiahty incumbent upon a neutral 
obliges h im to detain in the same way as soldiers non- 
combatant ® members of beUigerent forces who cross his 
frontier. He may not, however, detain army surgeons and 
other non-combatants who are privileged according to 
Article 9 of the Geneva Convention.* 

§ 341. It can happen during war that war material belong- 

^ See above, vol. i. § 446. chant in Martens, N.S.&., xix. p. 839. 

* See the convention regarding this » See Heilbom, BeeTtte, pp. 43-46. 
asyhiin between the Swiss General Convention V. does not mention this. 
Herzog and the Erenoh General Clin- * See above, § 121. 
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ing to one of the belligerents is brought into neutral territory 
for the purpose of saving it from capture by the enemy. It 
may be brought by troops crossing the neutral frontier to 
evade captivity, or it may be purposely sent there by order 
of a commander. Now, a neutral is by no means obhged to 
admit such material, just as he is not obliged to admit 
soldiers of belligerents. But if he does, his duty of im-» 
partiality obliges him to seize and retain it till after thel 
conclusion of peace. War material includes arms, ammuni-) 
tion, provisions, horses, means of military transport (such as j 
carts and the like), and everything else that belongs to the j 
equipment of troops. But means of military transport are! 
war material only so far as they are the property of a belli- 
gerent. If they are hired, or requisitioned, from private 
individuals, they may not be detained by the neutral. 

It can likewise happen during war that war material which 
was originally the property of one of the belligerents, but 
later had been seized and appropriated by the enemy, is 
brought by the latter into neutral territory. Does such 
material, through coming into neutral territory, become free, 
and must it be restored to its original owner ? Or must it 
be retained by the neutral, and after the war be restored to 
the belligerent who brought it into the neutral territory ? 
On the analogy of prisoners of war who become free through 
being brought into neutral territory, it is maintained ^ that 
such war material becomes free, and must be restored to its 
original owner. This view, however, cannot be accepted.^ 
Since war material through seizure by the enemy becomes 
his property, and remains his property unless the other party 
re-seizes and thereby re-appropriates it, there is no reason 
for it to revert to its original owner upon being brought into 
neutral territory.® 

^ See Hall, § 226. p. 146 — ^this proposal was not ac- 

* See Heilborn, JRechie, p. 60, and cepted. 

ZaTid Warfare, § 492. The Dutch ® See Heilborn, RecUe, pp. 61-66, 
Government at the Second Hague where the question is discussed 
Conference proposed a rule accord- whether a neutral may claim a lien 
ing to which captured war material on war noaterial brought into his 
brought by the captor into neutral territory for expenses incurred for 
territory should be restored, after the maintenance of detained troops 
the war, to its original owner, but — belonging to the owner of the war 
see Dmxihne Gonfirence, Actea, i. material. 
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Neu^ § 341a. The almost invariable practice of neutral States 
andB^^- World coupled with the general acqui- 

gerent escence of belligeiB]^, may he said to have established two . 
and Wy' customary rules : mstly, that belligerent aircraft must not 
sonnel, | enter the space over neutral territory in time of war ; and, 

1 secondly/fhat if they do, either intentionally or inadvert- 
\ ently, and are compelled to land, the neutral State must 
1 intern them.^ Moreover, when belligerent aircraft passed 
1 over neutral territory without intending to land, they were 
I fired at for the purpose of compelling them to do so.^ This 
practice forms the basis of certain of the proposed Air War- 
fare Rules of 1923, which, however, have not yet been 
adopted ® : 

\ Article 40 : ‘ Belligerent military aircraft are forbidden to enter 
the jnrisdiction of a neutral State.’ ^ 

Article 42 : ‘A neutral Government must use the means at its 
disposal to prevent the entry within its jurisdiction of belligerent 
military aircraft, and to compel them to alight if they have entered 
such jurisdiction.’ 

‘ A neutral Government shall use the means at its disposal to 
intern any belligerent military aircraft which is within its jurisdiction 
after having alighted for any reason whatsoever, together with its 
crew and the passengers, if any.’ 

During the World War the personnel of belligerent air- 
craft rescued on the open sea by neutral merchantmen and 
brought into neutral territory were treated as shipwrecked 
soldiers and not interned.® Article 43 of the proposed Air 
Warfare Rules of 1923 provides that 

‘ The personnel of a disabled belligerent military aircraft rescued 

1 See Spaight, Air, pp. 421-460. and to aircraft on board warships. 
See also generally on neutrality in Such aircraft must not leave the war- 
air warfare Hackwitz, Die Neutralitdt ships so long as they are in neutral 
im Luftkriegarecht (1927) ; Meyer, waters (Article 8). 

Das NefidroblitatsrecM im Luftkriege ^ See the details given by Gamer, 
(1931) ; Sandiford in R.G., xxxiz. i. §§ 301-303. 

(1932) pp. 739-775 ; Harvard Research ® See above, § 214d. 

(1939), pp. 758-776 ; Zondag, Heufra- * But see Article 16 of the Habana 
lifeit in de LucM (1940). According to Convention of 1928 on Maritime 
the Scandinavian Rules of Neutrality Neutrality (see above, § 68), which 
of 1938 (see above, p. 183), while mili- provides that ‘ the airships of belli- 
tary aircraft of the belligerents must gerents shall not fly above the terri- 
not enter neutral territory (including, tory or the territorial waters of neut- 
it must be assumed, neutral territorial rals ’ only * if it is not in conformity 
waters and air space), the prohibition with the regulations of the latter,* 
does not apply to aerial ambulances * See below, § 348a. 
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outside neutral waters and brought into the jurisdiction of a neutral 
State by a ne/iUral military aircraft^ and there landed, shall be 
interned.’ ^ 


V 


NEUTRAL ASYLUM TO NAVAL FORCES AND SHTP- 
WRECKED WAR MATERIAL 


Vattel, iii. § 132 — Hall, § 231 — ^Westlake, ii. pp. 234-242 — ^Twiss, ii. § 222 — 
Taylor, §§ 635, 636, 640 — ^Wharton, iii. § 394 — ^Wheaton, § 434 — ^Moore, 
vii. §§ 1314-1317— BluntschK, §§ 776-7766— HefiEter, § 149— GefEcken ia 
Holtzeridorff, iv. pp. 666-667, 674 — ^UHmann, § 191 — ^Fauchille, §§ 1463 (2)- 
1463 (26) — ^Despagnet, No. 692 ter — ^Rivier, ii. p. 406 — Calvo, iv. §§ 2669- 
2684 — ^Elore, iii. Nos. 1576-1681, 1684, and Code, Nos. 1811-1816— Martens, 
ii. § 133 — ^Kleen, ii. § 165 — ^Fillet, pp. 306-307 — ^Perels, § 39, p. 213 — ^Testa, 
pp, 173-187 — ^Dupuis, Nos. 308-314, and Ghierre, Nos. 304-328 — Ortolan, 
ii. pp. 247-291 — Hautefeuille, i. pp. 344-405 — ^Takahaski, pp. 418-484 — 
Gamer, ii. §§ 661-564 — ^Hyde, ii. §§ 857-865 — ^Keith’s Wheaton, pp. 952- 
964, 993-1008 — Liszt, § 67 — Cmchaga, §§ 1225-1242 — Gemma, pp. 369-372 
— Rolin, §§ 1077-1100, 1118-1123- Be Louter, ii. pp. 436-449— Trains, 
Das Oastrecht im SeeJcrieg (1912), §§ 14-20 — ^Einioke, Rechte und PflicUen 
der neutrcden MacUe im Seehrieg (1912), pp. 163-326 — ^Pepys, LesprobUmes 
sovZevis par Vasile maritime en temps de guerre (1913), and in jR.G., xx. 
(1913) pp. 574-699 — Meurer, Das Oastrecht der Sehiffe im Krieg und Frieden 
( 1918 ) — WiUms-Bonn, Die seehriegsrechtliche Bedeutung von FloUenstMz- 
punkten (1918) — ^Kesseler, Le droit d'asile dans la guerre maritime (1920) 
— ^Wehberg, § 11 — Bajer in J?./., 2nd ser., ii. (1900) pp. 242-247 — ^Lapra- 
delle in B,G., xi. (1904) pp. 631-664 — Harvard Research (1939), pp. 426-446. 


§ 342. Whereas it is a condition of the granting of asylum ^ 
by a neutral to land forces, and single members of them, Boioes in 
that he should disarm them and detain them for the purpose 

distino- 

of preventing them from joining m further mihtary opera- tion to 
tions, a neutral may grant temporary asylum to men-of-war 
of® belligerents without being obliged to disarm and detain Forces. 


1 Italics the editor’s. 

2 See summary in Spaight, Air, 
'pp. 446-446, of the ndes for the 
treatment of belligerent military air- 
men entering neutral territory in a 
variety of circumstances other than 
the normal case of being mounted in 
their own aircraft. 

® What is said here with regard 
to neutral asylum to men-of-war of 
beUigerents applies also to such of 


their vessels as are assimilated to 
men-of-war ; see above, § 333. As 
to sea-planes see Spaight, Air, p. 430 
and Harvard Research (1939), p. 223. 
As to aircraft-carriers see &oell in 
B,O.D.A., iv. (1936) pp. 7-18. The 
Italian War Regulations of 1938 lay 
down that aircraft on board a belli- 
gerent man-of-war, including aircraft- 
carriers, must be regarded as forming 
part of the ship (Article 28). 



588 


BELLIGEEENTS AUD NETJTBALS 


[§343 


Neutral ^ 
iiflylum 
to Naval 
Torces 
optional. 


them.^ This is so, whether belligerent men-of-war seek 
nentral asylum because they are chased into neutral waters 
by the enemy or from other causes. The reason is that 
the sea is considered to be an international highway, that 
the ports of all nations serve more or less the interests of 
international traffic on the sea, and that the conditions of 


navigation make it necessary to extend a certain hospitality 
in ports to vessels of all nations. Thus the rules of Inter- 
national Law regarding asylum in neutral ports to men-of- 
war of belligerents have developed on somewhat different 
lines from the rules regarding asylum to land forces, '^ut 
the rule, that the duty of impartiality incumbent upon a 
neutral must prevent him from allowing belligerents to use 
his territory as a base of operations of war, is nevertheless, 
valid regarding asylum granted to their men-of-war. 

§ 343. Although a neutral may grant asylum to belli- 
gerent men-of-war in his ports, he has no duty to do so.® 
He may prohibit all belligerent men-of-war from entering 
any of his ports, whether these vessels are pursued by the 
enemy, or desire to enter for other reasons. However, his 
duty of impartiality must prevent him from denying to one 
party what he grants to the other ; he may not, therefore, 
allow men-of-war of one belligerent to enter his ports and 
exclude men-of-war of the other belligerent (Article 9 of 
Convention XIII.). Neutrals, as a rule, admit men-of-war 


of both parties, often, however, excluding them from certain 
ports. Thus, during the Crimean War, Austria prohibited 
all belligerent men-of-war from entering the port of Cattaro. 
Thus, further. Great Britain during the American Civil War 
closed to all belligerent men-of-war the ports of the Bahama 
Islands, stress of weather excepted. 

Be that as it may, since a neutral must prevent belli- 
gerents from making his territory the base of military opera- 


^ See, h.owever, below, § 347, con- 
eeming the abuse of asylum, which 
must be prohibited, 

® But this is not universally ad- 
mitted ; see, for instance, Kleen, ii. 
pp, 2^-31. The point has not been 
settled by Convention XIII. 

® As to a belligerent’s prizes in 


neutral ports see above, § 328. As 
to the right of asylum of merchant- 
vessels which, although used by the 
fleet of the belligerent, remain 
privately operated for private profit, 
see the decision of Parker, Arbitrator, 
of ‘M&TGh 1929, in The Kronprinz 
Wilhelm and Other Veaeels : Annual 
Digest, 1929-1930, Case No. 300. 
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tioms, lie must not, as has already been explained,^ allow an 
unlimited number of men-of-war belonging to one of the 
belligerents to stay simultaneously in one of his ports. / 

§ 344. To the rule that a neutral need not admit men-of- Asylum to 
war of the belligerents to his ports there is no exception in ^o^es in 
strict law. However, there is an international usage that f^tress. 
belligerent inen-of-war in distress should never be prevented s-/ 
from making for the nearest port. In accordance with this 
usage, vessels in distress have always been allowed to enter 
even such neutral ports as are closed to belligerent men-of- 
war. There are even instances known of belligerent men-of- 
war in distress having asked for, and been granted, asylum 
by the enemy in an enemy port.^ 

§ 344a. During the World War the question arose whether Asylum 
submarine vessels forming part of the belligerent forces 
should have the same status as other men-of-war, and there- Vessels, 
fore be granted temporary asylum in neutral ports. In ; 
August 1916 the Allies proposed to neutral Powers that no/ 
asylum should be granted to beUigerent submarine vessels of 
any description. They argued ^ that in their case the appli- 
cation of the principles of the Law of Nations was affected 
by special and novel conditions : (1) submarines could navi- 
gate and remain at sea submerged, and thus escape aU 
control and observation ; (2) it was impossible to identify 
them and to establish their national character, whether 
neutral or belligerent, combatant or non-combatant, and to 
remove the capacity for harm inherent in their nature ; 

(3) any place which provided a submarme war-vessel far 
from its base with opportunity for rest and replenishment 
of its supplies thereby furnished such an addition to its 
powers that the place became m fact, through the advan- 
tages it gave, a base of naval operations. 

However, no agreement was reached upon this proposal 
of the Allies, the various neutral Powers acting differently. 

Thus, while the United States of America rejected it, and 
admitted the German submarine war-vessel U 63 to the 

^ See above, § 333 (7). Harvard Research (1939), pp. 430-432. 

* See above, § 189. As to asylum * Pari. Papers, Misc. No. 33 (1916), 
for warships employed exclusively in Cmd. 8349. See Reeves in A.J., xi. 
scientific or humanitarian missions see (1917) p. 147, and Hall, § 231a. 
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American, liarbour of Newport,^ Norway by a decree of 
October 13, 1916, ^ forbade all belligerent submariae war- 
vessels from entering Norwegian territorial waters, except in* 
case of force majeure. Sweden by a decree of July 19, 1916, 
and Holland by its declaration of neutrality of August 4, 
1914, bad adopted a similar policy. Spain by a decree of 
June 29, 1917, prohibited aU beUigerent submarines from 
entering Spanish waters and ports, from whatever cause.® 
The Scandinavian Neutrahty Rules of 1938 expressly provide 
for their exclusion.* On November 4, 1939, in pursuance of 
an authorisation of the Neutrality Act of that day, the 
President of the United States issued a Proclamation making 
it unlawful for belligerent submarines to enter the ports or 
territorial waters of the United States except in case of force 
mafeure and subject to the condition that the entry and 
departure must be effected by navigation on the surface.® 
Practically all neutral States followed the same practice.® 

§ 345. The exterritoriality which, accordi ng to a univer- 
sally recognised rule of International Law, men-of-war 
enjoy ’ in foreign ports, obtains even in time of war during 
their stay in neutral ports. Therefore, for example, prisoners 
of war on board do not become free by coming into the 
neutral port,® so long as they are not brought on shore. On 


^ Gamer, ii. § 664. As to the 
Dmtscfda'nd, a commercial submarine, 
see Gamer, ii. § 565. 

* 44 Glunet (1917), p. 322. 

® See generally FauchiUe, § 1463 
(21) ; Renault, Le sovs-ma/rin et sa 
situation dans le droit des gens (1932), 
pp. 166-190; Harvard Besearch{lQZ9), 
pp. 432-435. As to Holland see Van 
Eysinga in Qrotius Society, xviii. 
(1933) pp. 74-76. See also Perrin- 
jaquet in xxiv, (1917) pp. 226- 
237 and the Recommendation of 
the Inter-American Neutrality Com- 
mittee (see above, p. 604) of February 
2, 1940: A.J., xxxiv. (1940), Suppl., 
p. 78. When in September 1939 the 
feritish Government received informa- 
tion to the effect that Germany might 
attempt to establish submarine and 
air bases on the coasts of Central and 
South American countries, the British 
representatives in those countries were 
instructed to invite the Governments 


to which they were accredited to take 
the necessary steps to prevent any 
breaches of neutrality. 

4 A.J’., xxxii. (1938), Suppl., p. 169 
(Swedish Rules, Article 2 (3)). 

® A.J., xxxiv. (1940), Suppl., p. 66. 
A similar Proclamation was made in 
October 1939. 

« In March 1940 Norway interned 
a German submarine which ran 
aground in Norwegian territorial 
waters. 

’ See above, vol. i. § 450. 

* For this reason there was no 
justification for the original British 
contention in the case of the German 
auxiliary vessel, the AUmarh (see 
above, § 326 a), that as the latter was 
a man-of-war carrying British prison- 
ers, she ought to have been searched 
by the Norwegian authorities with 
the view to releasing the prisoners. 
On the other hand, in so far as a 
search might have disclosed the pres- 
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the other hand, belligerent men-of-war are expected to 
comply with aU orders made by the neutral to prevent them 
from making his ports the base of their operations of war — 
an order, for instance, not to leave the ports at the same time 
as vessels of the other belligerent. And, if they do not 
comply voluntarily, they may be made to do so through 
application of force, for a neutral has a duty to prevent by 
aU means at hand the abuse of the asylum granted. 

Special provision is made by Article 24 of Convention 
XIII. for the case of a belligerent man-of-war which refuses 
to leave a neutral port : 

‘ If, notwithstanding the notification of the neutral Power, a belli- 
gerent ship of war does not leave a port in which it is not entitled to 
remam, the neutral Power is entitled to take such measures as it 
considers necessary to render the ship incapable of putting to sea 
so long as the war lasts, and the commanding officer of the ship 
must facilitate the execution of such measures. When a belligerent 
ship is detained by a neutral Power, the officers and crew are like- 
wise detained. The officers and crew so detained may be left in the 
ship or kept either on another vessel or on land, and may be sub- 
jected to such measures of restriction as it may appear necessary to 
impose upon them. A sufficient number of men must, however, be 
always left on board for looking after the vessel. The officers may 
be left at liberty on giving their word not to quit neutral territory 
without permission.’*^ 


ence, denied by tbe captain of tbe 
AUmarle, of British prisoners, it would 
have been a relevant factor in assisting 
the Norwegian Government in decid- 
ing to what extent the passage was 
an innocent one in the sense indicated 
above (§ 326a). While the Norwegian 
Government was not entitled to insist 
on searching the AUmarlc, the refusal 
of her captain to submit to search 
could properly have been construed 
as an indication of the character of 
her voyage. The question does not 
seem to have been raised whether an 
auxiliary vessel, not fully converted 
into a man-of-war in accordance with 
the provisions of Hague Convention 
No. VH. (see above, § 84), is entitled 
to the full immunities enjoyed by a 
man-of-war. In so far as the Altmarh 
enjoyed no such privileges or in so far, 
as contended by Germany, she was a 
peaceful merchant- vessel, the prisoners 


on board her were probably entitled to 
release by analogy with the case of 
prisoners of war brought by the re- 
treating belligerent into neutral juris- 
diction (see above, § 337). Similarly, 
prisoners of war on board a prize 
which is lawfully brought into a 
neutral port do not become free so 
long as they, are not brought on 
shore : see The. Sitka (1866), Opinions 
of United States Attomeys-General, 
vii. 122 ; Pitt Oobbett, Lading 
Cases, i. 269. Contrast the case of 
the Appam, above, § 328a, whose 
British crew and passengers were set 
free by the American Government. 

^ If an officer, left at liberty on 
giving his wori, nevertheless escapes 
from the neutral country, his Govern- 
ment is in duty bound to compel 
him to return, and the neutral 
Government can subject him to dis- 
ciplmary punishment for having 
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If a vessel is interned, and therefore dismantled, she loses 
the character of a man-of-war. She no longer enjoys the 
privilege ^ of exterritoriality due to men-of-war in foreign 
waters, and prisoners on board become free, although they 
must be detained by the neutral concerned.^ 

§ 346. A belligerent man-of-war, to which temporary 
asylum is granted in a neutral port, is not only not dis- 
armed and detained ; as has already been stated, facilities 
may even be rendered to her as regards slight repairs,^ the 
supply in limited quantities of provisions and coal,^ and, 
under certain circumstances, the enrolment of a very small 
number of sailors.^ 

§ 347. However, it would be easy for belligerent men-of- 
* war receiving temporary asylum in neutral ports to abuse 
it, if neutrals were not required to prohibit such abuse. 

(1) A belligerent man-of-war can abuse asylum, in the 
first place, by ascertaining whether any, and if so what 
kind of, enemy vessels are in the same neutral port, accom- 
panying them when they leave, and attacking them im- 
mediately they reach the open sea. To prevent such abuse, 
in the eighteenth century several neutral States arranged 
that, if belligerent men-of-war or privateers met enemy 
vessels in a neutral port, they were not to be allowed to 
leave together, but an interval of at least twenty-four 
hours was to elapse between the sailiag of the vessels. 
During the nineteenth century this so-caUed twenty-four 
hours rule was enforced by the majority of States, and the 
Second Hague Conference, as has already been mentioned,® 
expressly enacted it. 

(2) Asylum can, secondly, be abused by wintering in a 
port in order to wait for other vessels of the same fleet, or 
by similar intentional delay. There is no doubt that neutrals 


broken his parole. See the remark- 
able case of the escape of members 
of the crews of German cruisers 
interned on parole in the United 
States, reported by Scott in A.J., 
X. (1916) pp. 877-882, and Gamer, 
ii. § 663. See also Axiga, La Chim 
et la grande guerre euro^ienne (1920), 
pp. m-116. 


^ See Scott in A./., x. (1916) pp. 
355-367. 

2 See below, § 348a (6). 

8 See above, § 333 (5). 

^ See above, § 333 (4). 

8 See above, § 333 (3). 

® See above, § 333 (2). 
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must prohibit this abuse by ordering such belligerent 
men-of-war to leave the neutral ports. ^ 

(3) Asylum can, thirdly, be abused by the extent and 
character of the repairs undergone by a belligerent man- 
of-war which has become unseaworthy. 

(4) Asylum can, lastly, be abused by remaining in a 
neutral port an undue length of time in order to escape 
attack and capture by the other belligerent.^ Since nowa- 
days a right of pursuit into neutral waters, which was 
asserted by Bynkershoek,® is no longer recognised, it would 
be an abuse of asylum if an escaping vessel were allowed 
to make a prolonged stay in the neutral waters, and a 
neutral who allowed it would violate his duty of impartiality 
by assisting one of the belligerents to the disadvantage 
of the other.^ 

§ 348. It may happen during war that neutral men-of-war Neutral 
pick up, and save from drowning, soldiers and sailors 
belongiug to belligerent men-of-war sunk by the enemy, or Asylum, 
that they take them on board for other reasons. Neutral 


1 See above, § 333 (6). 

2 See above, § 333 (8). 

2 QuaestioTiea Juris pMicif i. c. 8.' 
See also above, §§ 288, 320. 

* Therefore, when, after the battle 
ofE Port Arthur in August 1904, the 
Russian battleship Csarevitch, the 
cruiser Novik, and three destroyers 
escaped and took refuge in the then 
German port of Tsing-Tau, the 
Novik, which was uninjured, had 
to leave the port after a few hours, 
whereas the other vessels, which 
were too damaged to leave the port, 
were disarmed and, together with 
their crews, detained till the con- 
clusion of peace. Again, when, at 
the end of May 1905, after the battle 
of Tsu Shima, three damaged Russian 
men-of-war, the Aurora, Oleg, and 
Z&msTmg, escaped into the harbour 
of Manila, the United States of 
America ordered them to be dis- 
armed and, together with their crews, 
to be detained during the war. 

It was only during the Russo- 
Japanese War in 1904 that this 

VOL. n. 


became generally recognised ; but 
Article 24 of Convention XIII. places 
it beyond all doubt. Until that war, 
it was controverted whether a neutral 
was obliged either to dismiss or to 
disarm and detain men-of-war which 
had fled into his ports to escape 
attack and capture. See Hall, § 231, 
and Perels, § 39,' p. 213, in contra- 
distinction to Fiore, iii. No. 1679. 
The ‘ Rfeglement sur le Regime 16gal 
des Navires et de leurs Equipages 
dans les Ports strangers,’ adopted by 
the Institute of International Law in 
1898 at its meeting at The Hague — 
see Annuaire, xvii. (1898) p. 273 — 
answered (Article 42) the question in 
the affirmative. 

This case marks l^e difference 
between the duties of neutrals as 
regards asylum to land forces and 
asylum to naval forces. Whereas 
land forces crossing neutral frontiers 
must either be at once repulsed or else 
detained, men-of-war may be granted 
the right to stay for some limited time 
within neutral harbours and then 
leave unhindered ; see above, § 342. 

2p 
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men-of-war being an asylum for the members of the 
belligerent armed forces so rescued, the question arose 
whether they must be given up to the enemy, or must he 
detained during the war, or may be brought to their 
home country.^ 

Article 13 of Convention X. of the Second Hague Con- 
ference settled the question raised by these cases as follows : 
‘ If wounded, sick, or shipwrecked are taken on board a 
neutral man-of-war, precaution must be taken, so far as 
possible, that they do not again take part in the operations 
of the war.’ ^ 

Neutral 
Territory 
and Ship- 
-wrecked 
Soldiers 
and 
Sailors. 

(1) A belligerent man-of-war may capture shipwrecked, 
wounded, or sick enemy soldiers or sailors, and, instead of 
sending them to one of her own ports, send them to a neutral 


§ 348a. Just as in war on land members of the belligerent 
forces may find themselves on neutral territory, so in war on 
sea shipwrecked or wounded or sick belligerent soldiers and 
sailors may be brought into neutral territory, or reach it by 
their own efforts. The more important cases that may 
occur are the following : 


^ For some oases during the Chino- 
Japanese War in 1894 and the Russo- 
Japanese War in 1904 see Takahashi, 
Cases on International Law durirug the 
Chino- J apanese TTar (1899), pp. 36, 51, 
462-466, and Lawrence, War, pp. 
63-76. 

* Two new classes of cases, how- 
ever, which occurred during the 
World War, raised difficulties as to 
the proper interpretation of this 
article. (1) It speaks only of neutral 
men-of-war, and says nothing con- 
cerning the case in which other 
neutral public vessels — such as light- 
ships, revenue cutters, and the like 
— ^rescue wounded, sick, or ship- 
wrecked soldiers or sailors. There 
ought to he no doubt that this article 
must be applied to such vessels by 
analogy, although during the World 
War it was reported that Holland did 
not detain, but released, a number of 
German airmen who had been rescued 
by a Dutch public lightship (see 
Spaight, Air, p. 436). 

(2) In the case of the RunMld, the 


q[uestion arose whether Article 13 
applied if a neutral warship rescued 
wounded, sick, or shipwrecked soldiers 
or sailors, not on the open sea, but 
within the maritime belt of the 
neutral concerned. The RunhiU was 
a Swedish vessel, captured in Novem- 
ber 1916 by a German submarine. 
While being navigated by a prize 
c'rew towards a German port, she 
Struck a mine and sank. All on 
board entered the lifeboats and rowed 
towards the Swedish coast ; after 
having reached the Swedish maritime 
belt, they were taken on board by 
a Swedish torpedo-boat and subse- 
quently landed in Sweden. The 
prize crew were at first interned by 
Sweden according to Article 13 ; but, 
on protest from Germany, they were 
released in July 1917, the Swedish 
Government asserting — ^inoorrectly, I 
believe — ^that this article only applies 
when the rescue is effected on the 
open sea (see Feilchenfeld in Strupp, 
Wort,, ii. p. 410). 
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port. The neutral concerned need not receive them ; but he 
may grant them asylum. If he does, according to Article 15 
of Convention X. he is obliged — ^unless there is an arrar^e- 
ment to the contrary between bim and both bell^erents — 
to guard them so as to prevent them from again taking part 
in the war ^ ; and the expenses of tending and interning 
them have to be paid by the belligerent to whom they 
belong. 

(2) Neutral merchantmen ^ may have resqued wounded, 
sick, or shipwrecked soldiers or sailors of their own accord, 
or may have taken them on board by req^uest from a 
belligerent man-of-war. According to Article 12® of 
Convention X., the surrender of these men may at any 
time be demanded by any belligerent man-of-war. But 
if such a demand be not made, and the men are brought 
into a neutral port, it is an indirect inference from Article 13 
(which stipulates the detention of men received by neutral 
men-of-war) that men brought in by a neutral merchantman 
need not be detained. 

(3) Shipwrecked soldiers or sailors may, by their own 
efforts, succeed in reaching a neutral coast, be it by swim- 
ming, or by clinging to rafts, or in one of their own lifeboats. 
Neither Convention X. nor Convention XIII. provides for 
this case. However, the fact that shipwrecked soldiers and 
sailors rescued by a neutral merchantman and landed in a 
neutral harbour need not be detained, warrants the opinion 
that they need not be detained in case they succeed in 
reaching a neutral coast by their own efforts. For why 


^ See above, § 206. The Italian 
Neutrality Regulations of 1938 lay 
down that members of belligerent 
forces who have been rescued by an 
Italian man-of-war outside territorial 
waters must be interned (Article 27). 

* See above, § 208 (2). From the 
case of ahipmecked sailors there must 
be distinguished that of the officers 
and crew of a warship voluntarily 
sunk. Thus when the officers and 
crew of the German battleship the 
QrafSpee, who scuttled herself outside 
the port of Montevideo in December 
1939, reached Argentina a day later 


in Argentine vessels, they were aU 
interned. The Argentine Govern- 
ment, in rejecting the German protest 
against the internment, declined to 
admit that there was an analogy 
between that case and the case, 
invoked by Germany, of the British 
cruisers Creasy, Aboukir, and Hogue 
(see below, p. 698), which were sunk 
off the Dutch coast in 1914 and whose 
shipwrecked crews were released by 
Holland. 

® Which is interpreted by Great 
Britain in a restricted sense; see 
Higgins, p. 636. 
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should they be treated worse than those rescued and landed 
by neutral merchantmen ? ^ 

(4) It may happen that belligerent vessels are unlawfully 
attacked and suit by the other belligerent while in neutral 
territorial waters, and soldiers or sailors from these vessels 
may reach the neutral shore. Conventions X. and XIII. 
do not provide for this case either. Since, even if the vessel 
had been lawfully attacked and sunk on the open sea, these 
men need not be detained if they are brought to a neutral 
port by a neutral merchantman, or reach it by their own 
efforts, they surely need not be detained if their vessel was 
unlawfully attacked and sunk in neutral waters. Indeed, 
in this case, even if they are rescued by a neutral man-of- 
war and landed on the neutral shore, they need not be 
detained. The reason for this is, that the attacked vessel, 
and the men on board, being legitimately in neutral territory 
when the vessel was unlawfully sunk, the survivors were 
not saved from lawful capture by the rescuing man-of-war. 
Their capture by the enemy would have been as unlawful 
as was the sinking of their vessel ; and Article 13 ^ of 
Convention X. therefore does not apply 

(5) Armed guards placed by a belligerent on a neutral 
merchantman may reach a neutral port. During the World 
War the Allies q^uite generally resorted to the practice of 
sending neutral merchantmen stopped by their cruisers to 
a belligerent port for the purpose of search.^ These vessels 

1 Tiie practice during the World ruled differently. In August 1915 a 
War was not uniform. Thus Norway British submarine ran aground in 
detained survivors from the sunk Danish territorial waters, and was 
British vessels Iridia and Lord notified that she must be refioated 
AlverstoTie who succeeded in reaching within twenty-four hours to avoid 
the Norwegian coast ; and Spain sequestration. However, before the 
detained the surviving combatants l^se of this period she was attacked 
from the British transport Woodfidd .^><Cnd sunk by a German destroyer, 
who reached the Moroccan coast in Survivors were rescued by a Danish 
their own lifeboat. On the other man-of-war and landed in Denmark ; 
hand, Spain did not detain the and the Danish Government held that 
German prize crew who gained the they must be detained. The case of 
Spanish coast in a lifeboat belonging the Dresden (see below, § 361), in 
to their prize the Thyra ; and Greece, which the survivors were detained 
while still neutral, did not detain the by Chile, is different, because orders 
survivors of the Damazan, a sunk had been given for her to be dis- 
British troopship. armed, and her men interned, before 

* See above, § 348. the attack by the British occurred. 

• During the World War, Denmark ^ See below, § 421a. 
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were not captured, but were simply ordered to navigate to 
a certain belligerent port ; and frequently an armed guard 
was placed on board so as to ensure obedience. Now, if one 
of these vessels on her way to the belligerent port of search 
was compelled by distress to call at a neutral port, there 
would certainly be no duty upon the neutral to detain the 
crew, because the case is analogous to that of a prize in 
distress brought into a neutral port.^ 

(6) Prisoners of war held on a beUigerent vessel may 
reach neutral shores. Two classes of cases must here be 
distinguished : 

(i) It may happen that the vessel is attacked by the 
enemy and sunk or wrecked, and that surviving prisoners 
either reach a neutral coast by their own efforts or are 
rescued and brought there by a neutral merchantman. Or 
again, prisoners on a belligerent vessel may jump over- 
board while the vessel is at sea and reach a neutral coast. 

The case of these men is analogous to that of prisoners on 
land who escape into neighbouring neutral territory. For 
this reason the neutral must not detain them, but must 
allow them to leave the country ; only if the neutral permits 
them to remain in the country may he intern them.^ 

(ii) On the other hand, it may happen that prisoners of 
war are held on board a belligerent vessel which is in a 
neutral port for legitimate purposes, but, having failed to 
leave it in due time, is detained with its officers and crew. 

What is the fate of the prisoners on board ? That they 
now become free, there is no doubt ; but as both parties 
arrived legitimately in the neutral harbour, if the neutral 
afterwards detains the officers and crew he must in justice 
likewise detain the former prisoners of war.^ 

§ 3486 . During war shipwrecked war material — or even Neural 
an abandoned shipwrecked man-of-war — ^belonging to 
belligerent may be brought to neutral territory. Several 
cases must be distinguished : ' Material. 

(1) In case such shipwrecked war material is brought into 

^ See above, § 328, and Article 21 * See above, § 337, and Article 13 

of Convention XIII. of Convention V. 

^ See above, § 345. 
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neutral territory by tbe forces of the belligerent owner for 
the purpose of avoiding capture by the enemy, there is no 
doubt that the neutral State must sequestrate it, and must 
not restore it to the beUigerent owner till after the war, 

(2) The same is vahd in case shipwrecked war material is 
washed up on a neutral shore, or is salved at sea by a neutral 
man-of-war. 

(3) Different, however, is the case, which is not settled, of 
shipwrecked war material being picked up on the open sea 
by neutral merchantmen and carried to a neutral harbour. 
Several such cases occurred during the World War, in which 
shipwrecked combatants and war material were brought 
into Dutch ports.l In all these cases the rescued com- 
batants were released, but the shipwrecked material was 
retained by Holland. The British Government demanded 
the release of the material also, correctly contending that 
there was no rule of International Law which forced a 
neutral Government to retain it, and that the case of ship- 
wrecked material brought by neutral merchantmen into 
a neutral port was essentially similar to that of rescued 
belligerent soldiers and sailors similarly brought into a 
neutral port. The Dutch Government, however, for reasons 
which it is diflSioult to accept, refused to agree, asserting that 
the duties of neutrality did not allow them to release the 
war material, although a special rule allowed them to release 
the ofldcers,^ 


1 In December 1914 tbe Orn, a 
Norwegian merchant-vessel, salved 
part of tbe naval gear of tbe British 
cruisers Greasy, Hogue, and Ahouhir, 
wbicb bad been sunk by submarine, 
and brought it to the Hook of Hol- 
land. In tbe same month tbe same 
vessel brought to the Hook of 
Holland a British officer and a 
meohanio in a seaplane which bad 
'been forced to descend in tbe North 
Sea. In April 1916 ship’s gear and 
a quantity of stores of various kinds 
belonging to the British destroyer 
Me&uaa, wbicb bad been abandoned 
by her crew in the North Sea, were 
salved by Dutch fishermen, and 


brought to Holland. In tbe same 
month Lieutenant Beare’s seaplane 
was obliged to descend in the North 
Sea, and he was rescued together 
with his machine by a Dutch fishing- 
boat, which took them to a Dutch 
port. In September 1917 a British 
seaplane manned by Lieutenant Hop- 
croft and Petty-Officer Gamer, which 
had been forced to descend in the 
North Sea, was rescued by a Dutch 
fishing-boat and taken to a Dutch 
port (see Park Papers, Misc. No. 4 
(1918), Cmd. 8986). 

2 See above, § 348a (2). See 
Spaight, Aw, pp. 436-439, for com- 
ment on many of these incidents. 
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VI 

SUPPLIES AND LOANS TO BELLIGERENTS 

Vattel, iii. § 110 — HaU, §§ 216-217 — Westlake, ii. pp. 261-263 — ^Lawrence, 

§ 236 — Phillimore, iii. § 161 — ^Twiss, §§ 227, 228 — ^Halleck, ii. pp. 185- 
186— Taylor, §§ 622-625 — ^Walker, § 67 — ^Wkarton, iii. §| 390-391 — Moore, 
vii. §§ 1307-1312— Bluntsckli, §§ 766-768— Heffter, § 148— Geffoken in 
Holtzendorff, iv. pp. 686-700 — ^XJUmann, §§ 191-192 — ^Fauchille, §§ 1469- 
1476 — ^Despagnet, Nos. 693-694 — ^Rivier, ii. pp. 386-411 — Calvo, iv. 

§§ 2624-2630 — ^Fiore, iii. Nos. 1559-1663 — Martens, ii. § 134 — ^EHeen, i. §§ 66- 
69, 96-97 — ^M4rignhac, iii®. pp. 647-575 — Pillet, pp. 289-293 — ^Dupuis, Nos. 

317-319— Hyde, ii. §§ 867-869— Bolin, §§ 1001-1003, 1125-1129— Crucliaga, 

§§ 1196-1206— iaud Warjare, §§ 477-480 — ^Einioke, Bechte UTui PfiicMen der 
neutrdlen Mdchte im Seehrieg (1912), pp. 71-117 — ^Pyke, The Law of Contra- 
band of War (1915), pp. 65-88 — Gregory, The Manufacture and Sale of 
Munitions of War (1916) — ^Westlake, PaperSj pp. 362-392 — Nys in B.7., 

2nd ser., xv. (1913) pp. 181-196 — ^Bntte in A.8. Proceedings, ix. (1916) 
pp. 112-134 — ^Morey and Gregory in A.J .9 x. (1916) pp. 467-491, 543-656 — 

Gamer, ii. §§ 646-559, and in A,8. Proceedings, 1916, pp. 18-32, and in 
AJ,, X. (1916) pp. 749-797 — ^Dickinson in A. 8, Proceedings, 1935, pp. 46- 
61 — ^Preuss, ibid,, 1937, pp. 108-119. 

§ 349. The duty of impartiality must prerent a neutral Supply on 
from supplying belligerents with arms, ammunition, vessels, Neu^°* 
and military provisions,^ whether for money or gratuitously. States. 

A neutral State which sold arms and ammubition to a 
belligerent at a profit, or supplied them as a gift, would 
violate the duty of impartiality. So far as direct trans- ^ 
actions regarding such supply between belligerents and 
neutral States are concerned, the rule is settled. The case 
is different, however, where a neutral State does not directly 
and knowingly deal with a belligerent, but is, or ought to 
be, aware that it is indirectly supplying a belligerent.. 
Different neutral States have taken up different attitudes 
regarding cases of this kind.® Article 6 of Convention XIII. 
prohibits the supply in any manner, directly or mdvrecily, 

^ See Article 6 of Convention XIII. pp. 229-264. For some examples see 
* See Martens, Causes cMbres, v. previous edition, § 349. 
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Supply on 
the part o: : 
Subjects 
of 

Neutrals. 


by a neutral State to a belligerent, of warships,^ ammunition, 
or war material of any kind whatever.^ 

§ 350. In contradistinction to supply to belligerents by 
neutral States, the supply of such articles by subjects of 
neutrals is lawful, and neutral States are not, therefore, 
obhged by their duty of impartiahty to prevent it. Article 7 
of Convention V. and Article 7 of Convention XIII. concur 
in enacting the old customary rule that ^ a neutral Power 
is not bound to prevent the export or transit, for one or 
other of the belligerents, of arms, munitions of war, or, ia 
general, of any thing which can be of use to an army or 
fleet.’ Moreover, Article 18 ® of Convention V. recognises 
that the furnishing of supplies to one belligerent by subjects 
of neutral States who do not live on the territory of the 
other belligerent, or on territory occupied by him, does not 
invest them with enemy character. When, in August 1870, 
during the Franco-German War, Germany lodged complaints 
with the British Government for not prohibiting its subjects 
from supplying arms and ammunition to the French 
Government, Great Britain correctly replied that she was 
not by International Law under any obligation to prevent 
her subjects from doing so. 

Again, during the World War, the Government of the 
United States took up the same attitude when Germany 
and Austria-Hungary complained because American manu- 
facturers and traders supplied the Allies with arms and 
ammunition.^ 

Of course, a neutral State which is anxious to avoid aU 


1 See also Faucbille, § 1471, who 
asserts further that a neutral State 
ppQust not buy a belligerent warship 
and so prejudice the other belligerent 
by putting it out of his power to 
capture her, citing the case of the 
Ooeben and the Breslau in August 
1914, and editorial comment in A.J,, 
ix. (1916) pp. 196-198. See also 
Bolin, § 1127, and note in Hall, § 217. 

® It is not clear to what extent the 
latter expression covers the supply 
‘ in general, of anything which can 
be of use to an enemy or fleet’ 
(Article 7) and the sale of which by 
private individuals the neutral State 


is not bound to prevent. In modem 
mechanised warfare the importance 
of articles like oil, or certain metals 
for direct military use is such as to 
render of doubtful legality their 
supply by the neutral State. 

® That Great Britain entered a 
reservation against Article 18 was 
pointed out above, in § 88 (n.), where 
the meaning of the reservation was 
explained. 

* See A./., ix. (1916) pp. 687- 
694, 927-934, and the excellent 
article of Gamer in AJ., x. (1916) 
pp. 749-797 ; see also Gamer, ii. 
§§ 646-668. 
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controversy and friction can, by Ms MnMcipal Law, order 
his subjects to abstain from famishing such supplies, as, for 
instance, did Switzerland and Belgium during the Franco- 
German War.^ But such an attitude is dictated by political 
prudence, and not by any obligation imposed by Inter- 
national Law ; and it would constitute a violation of 
neutrality to proMbit the export of supplies to one belli- 
gerent only.® 

The endeavour to make a distinction between furnishing 
supplies in single cases, or on a small scale, and furnishing 
supplies on a large scale, and to regard only the former as 
lawful,® has found recognition neither in theory nor in 
practice. As International Law stands, belligerents ‘may 
Tnfl.Trft nse of visit, search, and seizure to protect themselves 
against the conveyance of contraband to the enemy by sea 
by subjects of neutrals. But so far as their home State is 
concerned, such neutral subjects, at the risk of having 
their property seized during transit, may supply either 
belligerent with any amount of arms, ammunition, coal, 
provisions and even with armed sMps,* provided always 
that they deal with the belligerents in the ordinary way of 
commerce. 

The case is diEEerent when neutral subjects are not 
engaged in ordinary commerce with a belligerent Govern- 
ment, but are directly supplying a beU^erent army or navy 
or parts of them. If, for instance, a belligerent fleet is 
cruising outside the maritime belt of a neutral, that neutral 
must prevent vessels belonging to his subjects from brmgmg 
coal, arms, ammunition, and provisions to that fleet ; for 
otherwise he would be aUowing the belligerent to use neutral 
resources for naval operations.® But he need not prevent 
vessels belonging to his subjects from bringing coal, arms, 
ammunition, and provisions to belligerent ports, although 
the supply is destined for the navy and the army of the 

1 For other mijnerous examples see * See above, § 334, and below, § 3^. 

Harvard Research (1939), pp. 281-306. ® See above, § 333 (4) ; 

Note addressed by Anstria-Hmigary 

2 See above, § 316. United States on June 29, 

® See Bluntsohli, § 766 ; Liszt, § 66 1915, during the World War, and 

(v.) ; and Pohl, Amerihas Waffen- the American reply of August 12, 
ausfuhr und Neutralitdt (1917). 1916, cited by Gamer, ii. § 649 (n.). 
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belligerent. Nor need he prevent belligerent merchantmen 
from coming into his ports and transporting arms and the 
like, bought from his subjects, to the ports of their home 
State. Nor need he prevent vessels belonging to his subjects 
from following a belligerent fleet, and supplying it en route ^ 
with coal, ammunition, provisions, and the like, provided 
that this does not take place in the neutral maritime belt. 

There is no doubt, then, that, subject to the legal 
obligations of the Covenant of the League and the moral 
obligations resulting from the General Treaty for the 
Renunciation of War,^ neutral States need not prevent 
their subjects from supplying belligerents with arms and 
ammunition. Occasionally proposals have been put forward 
in the direction of imposing upon neutrals the duty to 
prevent their subjects from supplying arms and munitions 
to belligerents on the ethical ground that such supply tends 
to encourage and prolong wars. However, it is clear that an 
alteration of the present law would in many cases affect 
injuriously the innocent belligerent, who had not expected 
an attack, and was therefore not prepared for war, while 
his adversary, who planned the attack, would have made 
ample preparation.^ To maintain, therefore, that the supply 
of munitions tends to prolong wars and ought accordingly 
to diminish in proportion as the level of public morality 
rises, is to simplify a difficult problem. A short war giving 
the decisive advantage to a lightning attack of an aggressor 
State may not be productive of results which commend 
themselves to the moral sense of the nations of the world. 
On the other hand, there may be cases in which a neutral 
is bound to prohibit the export of arms and munitions. 
Thus the prohibition of supply of arms and ammunition to 
one or both belligerents who, being members of the League, 


1 See above, § 311 (n.). 

2 See above, §§ 62n, 292^-292t. 

* See above, voL i. § 51 (7) ; see 
also Westlake, Papers, pp. 362-392, 
and Gregory, TTie Manufacture and 
Scde of Munitions of War (1916), 
Trbere the present rule of iaw is 
very ably defended. I'or the con- 
hwi«y view see Butte in A, 8. Pro- 
cesdvngs, v. (1916) pp. 112-134, See 


also Hyde in Proceedings of the 
American Academy of Political Science, 
xvi. (1936) pp. 3-11, for some possible 
changes in the existing law. In this 
connection Article 8 of the Covenant 
of the League of Nations, which 
condemns the manufacture of muni- 
tions by private enterprise, is rele- 
vant ; see above, § 25h, ‘ Beduction 
and Limitation of Armaments.’ 
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have resorted to war contrary to the provisions of the 
Covenant, constitutes the very minimum of the obligations 
laid down in Article 16 of the Covenant. I Such discrimination, 
having been assented to in advance by the belligerent 
injuriously affected,^ cannot be regarded as inconsistent 
with the duties of the neutral State in question. In the 
war between Bolivia and Paraguay many members of the 
League, after having originally prohibited the export of 
arms and ammunition to both belligerents, at the end of 
1934 confined that prohibition to* Paraguay on the ground 
that she continued to resort to war contrary to her obliga- 
tions under the Covenant.^, The prohibition of export of 
arms and munitions to Italy during the Italo-Abyssinian 
War in 1935 and 1936 was one of the sanctions applied 
against Italy. ^ No such sanction is envisaged in the General 
Treaty for the Renunciation of War, and, in the absence of 
supplementary agreements, it is difficult to see how the 
neutral State may prohibit the export of such supplies to 
one belligerent only unless this is done as a measure of 
reprisals taken as retaliation for the disregard of the principal 
obligation under the Treaty.^ 


§351. Subject to what has been said in the previous Loans and 

1 See § 306a. after the adoption of the Pinal 

2 See above, § 26d. See also Report by the Assembly and its ^ . . 
Mattison, The Ch^o Arms Embargo rejection by Japan, see To3mbee, ^ . , 
(1934), and Toynbee, Survey, 1933, Survey, 1933, pp. 511-613. There 

pp. 431-433. It would appear that was at that time technicaUy no war ” 
as between members of the League between China and Japan. 


an embargo operative against both 
beUigerents is consistent with the 
spirit of the Covenant only when 
both belligerents have resorted to war 


® See above, § 62e (n.). 

^ See above, § 292j. In February 
1934 the Senate of the United States 


in violation of the Covenant, or when approved a resolution empowering 


the legality or otherwise of the resort the President to declare an arms 
to war is still undetermined (as was embargo upon States engaged in 
the case in the first stage of the war war, but added a condition to the 


between Bolivia and Paraguay in effect that such embargo must apply 


1933), or when the embargo although impartially to both beUigerents alike ; 
nominally directed against both belli- Documents, 1933, p. 469. Similar 
gerents is, owing to the special cir- provisions were included in the 
cumstanoes of the case (e,g. when the Neutrality Acts of 1936 and 1937 ; 


aggressor has command of the sea), they were repealed in the Neutrality 


in fact operative against the guilty Act of 1939. See above, p. 602 (n.). 
party only. As to the decision of the See also Chamberlain, The Embargo 


British Government, in February Besolutions and Neutrality (Inter- 
1933, not to authorise the issue of national Conciliation Pamphlet No. 
licences for the export of arms and 251 (1929)). And see the literature 
ammunition either to China or Japan referred to above, § 292fe. 
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paragraph/ his duty of impartiality must prevent a neutral 
State from granting a loan to either belligerent. Vattel’s ^ 
distinction between interest-bearing loans and loans carrying 
no interest, and his assertion that loans on the part of 
neutrals are lawful if they bear interest and , are made 
mth the pure intention of making money, have not found 
favour with other writers. There seem to be no recorded 
instances of an interest-bearing loan having been made by 
a neutral State during the nineteenth century. 

What applies to a loan apphes even more strongly to 
subsidies in money granted to a belligerent by a neutral 
State. Through the granting of subsidies a neutral State 
becomes as much the ally of the belligerent as it would by 
furnishing him with troops.® 

Loaimand § 352. It was formerly a moot point in the theory of 
on the^^ International Law whether a neutral is obliged by his duty 
part of of impartiality to prevent his subjects from granting subsidies 
of Neutral and loans to belligerents to enable them to continue the 
States. Several writers ^ maintained either that a neutral was 


obliged to prevent such subsidies and loans altogether, or 
at least that he must prohibit a public subscription for them 
on neutral territory. On the other hand, a number of writers 
asserted that, since money is just as much an article of 
commerce as goods, a neutral was in no wise obliged to 
prevent on his territory a public subscription by his subjects 


to loans for the belligerents. 

^ See, e.g.y the Convention on 
Financial Assistance, § 52/ above. 

2 iii. § 110. 

* See above, §§ 306, 306, 321. 
According to Article 16 of the Etabana 
Convention on Maritime Neutrality 
(see above, § 68) a neutral State may, 
without compromising its neutrality, 
grant credits for facilitating the sale 
and exportation of its food products 
and raw materials. See also, to the 
same effect, the Final Act of October 
3, 1939, of the meeting of the Foreign 
Ministers of the American Republics 
(see above, p. 604) : iTaernotionol 
CoTiciliation, January 1940, No. 366, 
p. 23; A.J., xxxiv. (1940), SuppL, 
p. 13. 

* See PhiUimore, iii. § 161 ; Blunt- 
sohH, I 768 ; Heffter, § 148 ; Kleen, i. 


The practice of the States 

§ 68. The case of De Wiitz v. Em- 
d/ricka (1824) 9 Moo. 686, quoted by 
PhiUimore in support of his asser- 
tion that neutrals must prevent their 
subjects from subscribing to a loan 
for belligerents, is not decisive, for 
Lord Chief Justice Best only decided 
* that it was contrary to the Law of 
Nations for persona residing in this 
country to enter into any agree- 
ments to raise money by way of a 
loan for the purpose of supporting 
subjects of a foreign State in arms 
against a Government in alliance with 
our own^ See also Westlake, ii. p. 
261 (cited by Hyde, ii. § 869), who 
suggests circumstances in which the 
neutral Government’s neutrality would 
be compromised by a loan from its 
subjects. 
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has established beyond doubt that neutrals need 
subscriptions on their territory to loans for 
Thus in 1854, during the Crimean War, Erance protested 
ia vain against a Russian loan being raised in Amsterdam, 
Berlin, and Hamburg. In 1870, during the Eranco-German 
War, a Erench loan was raised in London. In 1877, during 
the Russo-Turldsh War, no neutral prevented his subjects 
from subscribing to the Russian loan. In 1904, during the 
Russo-Japanese War, Japanese loans were raised in London 
and Berlin, and Russian loans in Paris and Berlin. 

During the World War, President Wilson of the United 
States of America, by his advice to the American bankers,^ 
at first prevented, though he did not prohibit, the raising 
of loans by any of the belligerents. But an Anglo-Erench 
loan was raised in the United States without objection in 
September 1915, for the purpose of stabilising the rate of 
exchange by enabling Great Britain and Erance to pay for 
their American purchases in American money ; and other 
similar loans were raised there later.^ On the other hand, 
the United States Neutrality Act of 1939 fuUy retained the 
provisions of the Act of 1937 which prohibited loans and 
commercial credits to belligerent Governments.® It was 
not asserted that these prohibitions, intended as a safeguard 
against the United States becoming involved in the war,^ 
were in any way dictated by International Law. 

Matters differ somewhat in regard to subsidies to belli- 
gerents by subjects of neutrals, A neutral is not indeed] 
obliged to prevent individual subjects from granting sub-/ 
sidies to beUigerents, just as he is not obliged to prevent! 
them from enlisting with them. But if he were to allow 
on his territory a public appeal, for subscriptions to such 
subsidies, he would certainly violate his duty of impartiality ; 

1 Gamer, ii. § 669 ; Hyde, ii. § 869 ; subscription on Ms territory to loans 
Ea/rva/rd Besearch (1939), pp. 313- for belligerents. 

316. 3 See above, p. 602 (n.). 

3 The Second Hague Conference, * For a refutation of the view that 
by enacting in Article 7 of Conven- the entry of the United States into 
tion V. that a neutral * is not bound the World War was due to the 
to prevent the export ... of any- identity of economic interest brought 
thing which can be of use to an about by the large American credits 
anny or fleet,’ has indirectly recog- to the Allies see Seymour, American 
nised that he need not prevent the Neutrality, 1914-1917 (1936). 
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for whereas loans are a matter of commerce, subsidies are 
not. However, public appeals for subscriptions of money 
for charitable purposes, e.gf. for the wounded prisoners, and 
the like, need not be prevented, even if they are only made 
in favour of one of the belligerents.^ 


VII 

SERVICES TO BELLIGERENTS 

Westlake, ii. pp. 263-254 — ^Despagnet, No. 696 his — ^Fauchille, §§ 1476-1476 (2) 
— ^UUmann, § 192 — Rivier, ii. pp. 388-391 — ^Nys, iii. pp. 671-678 — Calvo, 
iv. §§ 2640-2641 — ^Martens, ii. § 134 — ^Perels, § 43 — Kleen, i. §§ 103-108— 
Hyde, ii. §§ 871, 872— RoHn, §§ 1046-1048, 1131-1137, 1247-1271— Suarez, 

§ 611 — Hatschek, pp. 328-330 — Lawrence, War, pp. 83-92, 218-220— 
Scholz, DraUlose Tdegraphie und Neutralitdt{1905), passim, and Krieg und 
Seehabel (1904), pp. 122-133 — Land Warfare, §§ 481-484 — ^Wehberg, § 11 
— Gamer, ii. § 660 — ^Kebedgy in B./., 2nd ser., vi. (1904) pp. 445-461— 
PbiUipson, Studies in International Law (1908), pp. 62-117 — Harvard 
Hesearch (1939), pp. 263-281. 

§ 353. Since most maritime States either employ or 
license pilots, the question whether neutral States may 
permit them to render services to belligerent men-of-war 
and transport vessels is of importance. Article 11 ^ of 
Hague Convention XIII. enacts that ^ a neutral Power 
may allow belligerent warships to employ its Hcensed pilots.’ 
Since, therefore, everything is left to the discretion of 
neutrals, they will have to take the merits and needs of 
every case into account. There would certainly be no 
objection to a neutral allowing belligerent vessels to which 
asylum is legitimately granted to be piloted into his ports, 

11 denotes only pilots actually em- 
ployed by the State, or includes pilots 
working for themselves or for some 
other employer and licensed by the 
State or some duly constituted 
authority, such as Trinity House in 
Great Britain. Probably all pilots 
must be included, for it is dimcult 
to see how services rendered by 
pilots not employed by the State 
could compromise the Government: 
seeEauohifie, § 1463 (1), Rolin, § 1268, 
Higgins, p. 469 (citing M. Renault’s 
Report), Wehberg, p. 420, and Gemma, 
p. 372. 


^ The United States Neutrality Act 
of 1939 made it unlawful to solicit or 
receive contributions for or on behalf 
of a belligerent Government. It was 
expressly laid down that the col- 
lection of funds or contributions to 
be used for such purposes as medical 
aid or food or clothing was not 
unlawful unless made for or on behalf 
of a belligerent Government : A J,, 
xxxiv. (1940), SuppL, p. 67. 

® Germany entered a reservation 
against Article 11. It is not clear 
whether ses pilotes brevetds of Article 



SERVICES TO BELLICEREKTS 


607 


§ 355 ] 

and also belligerent war-vessels to be piloted througb Ms 
maritime belt, if their passage is not proMbited. But a 
belligerent might justly object to the men-of-war of Ms 
adversary being piloted on the open sea by pilots of a 
neutral Power, except in a case of distress.^ 

§ 354. It is generally recognised that the duty of ini:( Transport 
partiality incumbent upon a neutral obliges Mm to prevent 
Ms men-of-war and other public vessels from rendering Neutrals, 
transport services to either beUigerent. Therefore, sue! v' 
vessel must neither carry soldiers nor sailors belonging tc 
beUigerent forces, nor their prisoners of war, nor ammuni- 
tion, nor military or naval provisions, nor despatches. The) 
question how far such vessels are prevented from carrying 
enemy subjects other than members of the forces depends 
upon the question whether, by carrying those individuals, 
they render services to one of the belligerents wMch are 
detrimental to the other. Thus, when in 1901, during the 
South African War, the Dutch Government intended to 
send a man-of-war, the Qelderland, to President Ea*uger to 
convey Mm to Europe, they made sure in advance that 
Great Britain did not object. Article 19 of Convention V. 
enacts that railway material coming from the territory of 
neutrals shaU not be requisitioned or used by a belligerent, 
except in the case of, and to the extent required by, absolute 
necessity.^ 

§ 355. Just as a neutral is not obliged to prevent his Transport 
merchantmen from carrying contraband, so he is not of 
obliged to prevent them from rendering services to belli- Neutral 
gerents by carrying, in the way of trade, enemy troops, and ohantmen 
the Uke, and enemy despatches. Neutral merchantmen 
rendering such services to belligerents do so at their own Neutral 
risk ; for these are unneutral services, for wMch the mer- 

^ That is, it is suggested, in the mark, Norway, and Sweden, which 
case of pilots actually in the employ compel belligerent warships to use 
of the neutral State. See, however, local pilots when entering or leavmg 
as to pilotage on the open sea, Weh- a harbour, and the like, prohibit 
terg, p. 420. Great Britain, during their pilots from conducting belli- 
the i^anco-German War in 1870, gerent warships outside these areas, 
prohibited her pilots from conducting except when in distress. 

German and French men-of-war ® See below, § 366, and Bolh^ 
which were outside the maritime §§ 1046-1048. And see Nowacki, Die 
belt, except when in distress. Ben- Eisenbahnen im Kriege (1906), p. 126. 
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chantmen may be punished ^ by the belligerents, although 
the neutral State under whose flag they sail bears no 
I responsibility for them whatever. 

The same applies to rolling stock belonging to private 
railway companies of a neutral State. That such rolling 
stock may not be used by a belligerent without the consent 
of the companies owning it, for the transport of troops, war 
material, and the like, except in the case of, and to the 
extent required by, absolute necessity, follows fronx-Axticle 
19 of Conve ntionj g. K, however, a private rs^way company 
does give its consent, and if its roUing stock is used for 
warlike purposes, it acquires enemy character ; in that case 
Article 19 of Convention V. does not apply, and the other 
belligerent may seize and appropriate it as though it were 
the property of the enemy State.^ 

Informa- § 366. Information regarding military and naval opera- 

regarding tions may be given and obtained in so many various ways 

Military that Several cases must be distinguished : 
and Naval 
Oper 
tions 


bears no responsibility whatever for private vessels sailin g 
under his flag which give such information. Such vessels 
run the risk, however, of being punished for rendering 
unneutral service.^ 

/ (2) It is likewise obvious that his duty of impartiality 
must prevent a neutral from giving information to a belli- 
gerent concerning the war through his diplomatic envoys, 
couriers, and the Kke.^ But the question has been raised 

1 See below, §§ 407-413a. several neutral States adopted legisla- 

® See NowacM, Die Eiaenhahnen im tion prohibiting the transmission of 
Kriege (1906), p. 128. The Russian information concerning the position, 
action in 1940 in allowing Germany movement, or cargo of national and 
to take over or to help to run the foreign shipping. See, e.gr., the Danish 
State railway Hne cutting through Decree of September 9, 1939. 

Soviet Galicia from the part of Poland ^ During the World War, the 

occupied by Germany to the Ron- Swedish minister to Argentina, Baron 
manian frontier was clearly incom- Lowen, transmitted cipher messages 
patible with neutrality. on behalf of the German envoy, Count 

® See below, §§ 409, 410, and Luxburg, thereby violating Swedish 
Articles 45 and 46 of the unratified neutrality (see A.J,, xii. (1918) pp. 
Declaration of London. In 1939 136-140). 


(1) It is obvious that the duty of impartiality incumbent 


upon a neutral obliges him to prevent 


len-ot-wai 


ormation 


naval operations of 


But a neutral 
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whether a neutral is obliged to prevent couriers ^ from carry- 
hig despatches for a belligerent over his neutral territory. 
The answer must be in the negative, at least so far as those 
couriers are concerned who are in the service of diplomatic 
envoys, and those agents who carry despatches from a State 
to its head or to diplomatic envoys abroad. Since they 
enjoy ^ inviolability for their persons and ofl&cial papers, a 
neutral cannot interfere so as to find out whether they are 
carrying information to the disadvantage of the enemy. 

(3) According to Article 8 of Convention V., ' a neutral 
Power is not bound to forbid or restrict the employment, on 
behalf of belligerents, of telegraph or telephone cables, or of 
wireless telegraphy apparatus, whether belonging to it, or to 
companies, or to private individuals.’ Since, therefore, 
everything is left to the discretion of the neutral State con- 
cerned, it will, have to take the merits and needs of every 
case into consideration, and act accordingly. But so muchi 
is certain, that a belligerent has no right to insist that neutral 
States should forbid or restrict such employment of their] 
telegraph wires, etc., on the part of his adversary. On the 
other hand, their duty of impartiality must compel neutral 
States to prevent the despatch from their territory of wire- 
less messages sent to enable belligerent cruisers outside the 
neutral territorial waters to watch for and capture, so soon 
as they depart, vessels which have been within those waters, 
or any other wireless messages through the sending of which 
their neutral territory becomes a base of naval or military / 
operations for one of the belligerents.® 

During the World War, in order to discharge the duties 
so laid upon them, all the maritime neutral States of import- 
ance prevented belligerent merchantmen in their ports from 


^ See Calvo, iv. § 2640. 

^ See above, vol. i. §§ 405, 467. 

* See Article 4 of tbe proposed 
Exiles for tbe Control of Radio in 
Time of War, Cmd. 2201 of 1924, and 
in A. *7., xvii. (1923), Suppl., pp. 242- 
246 ; and see Gamer, ii. § 660 ; 
Rodgers in A./., xvii. (1923) pp. 629- 
640 ; Coudert in Annuaire, xxxiii. (1) 
(1927) pp. 170-184 ; Wilson in Iowa 


(Paris), xviii. (1936) pp. 107-120; 
Colt de Wolf in AJ,, xxx. (1936) pp. 
117-123 ; Harvard Research (1939^ 
pp. 263-279. Tbe Italian NentraJtity 
Regulations of 1938 forbid radio- 
telegrapbic stations in Italian terri- 
tory and on Italian ships or aircraft 
to send to beUigerents information 
concerning armed forces or war 
operations except when sucb informa- 
tion is available for tbe general pnbbo 
news service (Article 11). 


Law Review, xix. (1933-1934) pp. 296- 
298 ; P. de La Rradelle in R.I, 

VOL. n. 2 q 
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iising their wireless installation. Thus Sweden, which shortly 
after the onthreak of the war had passed a law prohibitiag 
vessels in Swedish ports from using their wireless apparatus, 
m February 1916, in consequence of violations of that law 
by the German vessel Mecklenburg, sealed the wireless 
apparatus on that and other German vessels in Swedish 
ports. Again, during the course of the war, the United 
States of America, while still neutral, took control of the 
private wdreless telegraphy stations which had been erected 
in the United States before the war, and prevented all 
stations from transnuttmg cipher messages.^ On the out- 
break of the war in Europe in September 1939 practically 
all neutral States issued regulations prohibiting belligerent 
vessels from employing within neutral territorial waters 
their radio-telegraphic or radio-telephonic apparatus except 
in case of distress. Many neutral States ordered foreign 
merchant-vessels generally to close down their radio-tele- 
graphic stations when entering neutral ports,, and some 
neutral States imposed the same restriction upon vessels 
flying their own flag.^ In addition, regulations were issued 
for supervising the activities of wireless stations on land 
and of wireless apparatus installed on aircraft as well as 
of broadcasting stations. A number of neutral States pro- 
hibited the acceptance of telegrams or radio-telegrams drawn 
up in a secret language or calculated to affect the neutrahty 
of the country. 

A different situation arises when a belligerent intends to 
arrange the transmission of messages through a submarine 
cable laid for that very purpose over neutral territory, or 
through telegraph and telephone wires erected for that pur- 
pose on neutral territory. This would seem to be an abuse 
of neutral territory, and the neutral must prevent it.® 

^ See Gamer, ii. § 660. fused her consent on account of her 

* See, e.g., the Argentine Decrees neutrality. Again, in 1898, during 
of September 4, 1939. war between Spain and the United 

® Accordingly, when in 1870, States of America, when the latter 
during the Eranco-German War, intended to land at Hong-Kong a 
Erance intended to lay a telegraph cable proposed to be laid from 
cable from Dunkirk to the north of Manila, Great Britain refused her 
Prance — ^the cable to go across the consent. See FauchiUe, § 1321 (1) ; 
diannel to England and from there Phillipson, op. cit,, p, 92; Lawrence, 
back to France — Great Britain re- War, p. 219. 
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The case is likewise different when a belligerent intends to 
erect in a neutral country, or in a neutral port or neutral 
waters, a wireless telegraphy station, or any apparatus 
intended as a means of communication with belligerent 
forces on land or sea, or to make use of any installation of 
this kind established by him before the outbreak of war for 
purely military purposes, and not previously opened for the 
services of the public generally. According to Articles 3 and 
5 of Convention V. and Article 5 of Convention XIII., a 
neutral is bound to prohibit this. When in 1904, in the 
Russo-Japanese War, during the siege of Port Arthur, the 
Russians installed an apparatus for wireless telegraphy in 
Chifu, and communicated thereby with the besieged, this 
constituted a violation of neutrality. 

(4) It is obvious that his duty of impartiality must prevent 
a neutral from allowing belligerents to establish intelligence v 
bureaux on his territory On the other hand, a neutral is 
not obliged to prevent his subjects from giving information 
to belligerents, be it by letter, telegram, telephone, or wire- 
less telegraphy. In particular, a neutral is not obliged to 
prevent his subjects from giving information to belligerents 
by wireless telegraphy apparatus installed on a neutral mer- 
chantman. Such individuals run, however, the risk of being 
punished as spies, if they act clandestinely or under false 
pretences,^ and the vessel is liable to be captured and con- 
fiscated for rendering unneutral service. 

On the other hand, newspaper correspondents making use 
of a wireless installation on a neutral merchantman for the 
purpose of sending news to their papers ® may not be treated 
as spies — although during the Russo-Japanese War Russia 
threatened to treat them as such — and the merchantman 
may not be confiscated, although belligerents need not allow 
the presence of such vessels at the seat of war. But, of 
course, an individual can at the same time be a corre- 


^ See Eauchille, § 1476 (1), on tte 
attitude of the Swiss Government 
during the World War. 

2 See above, § 159. 

® See the case of the Eaimun 
(Lawrence, War, pp. 86-92). On the 


position of newspaper correspondents 
in naval warfare, as it was before the 
World War, see Higgins, War and 
the Private Citizen (1912), pp. 91-112, 
and in Z,V,, vi. (1912) pp. 19-28, 
and the literature and cases there 
cited. 
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spondent for a neutral newspaper and a spy, and he may 
then be punished by the belligerents for espionage. 

Obf^a ^ 356a. The principle that neutral territory must not 
tionfrom become the basis of activities directly connected with the 
Te^ory operations imposes upon the neutral State the duty to 
use the means at its disposal to prevent within its territory 
aerial observation made for the purpose of conveying to a 
belligerent information concerning the movements, opera- 
tions or defences of the other belligerent. The Hague Air 
Rules of 1923 ^ contain an express provision to that effect, 
and so do various municipal neutrality regulations.^ 


VIII 

VIOLATION OF NEUTRALITY 

HaU, §§ 227-229— Lawrence, §§ 233, 238, 239— PhilHmore, iii. §§ 161a-1616 
— Letters by Historicua, Belligerent Violation of Neutral Bights (1863), pp. 
149-162 — ^Taylor, §§ 630, 642 — Wharton, iii. §§ 402, 402a — ^Wheaton, 
§§ 429-433— Moore, Tii. §§ 1319-1328, 1334-1336— Bluntschli, §§ 778-782 
— ^Heffter, § 146 — Geffcken in Holtzendorff, iv. pp. 667-676, 700-709 — 
UUmann, § 191— EauohiUe, §§ 1476 (6)-1476 (9)— Lespagnet, No. 697— 
Pradier-Eod4r6, riii. No. 3235 — ^Rivier, ii. pp. 394-396 — Calvo, iv. §§ 2664- 
2666 — ^Piore, iii. Nos. 1667-1670 — ^Martens, ii. § 138 — ^Kleen, i. § 26 — 
Dupuis, Nos. 332-337 — Suarez, §§ 613, 618 — Strupp, Wdrt,, ii. pp. 126-128, 
132 — ^Hyde, ii. §§ 887, 888 — ^Einicke, Bechte und Pflichten der neutrdlen 
Mdchte im Seehrieg (1912), pp. 326-364 — Sohranun, pp. 79-82 — Gamer, 
ii. § 562 — ^Harris in A.8. Proceedings, ix. (1916) pp. 31-39 — Harvard 
Research (1939), pp. 246-249, 266-263. 

■ViolatitHi § 357. Many -writers -who speak of violation of neutrality 
Neutral- treat under this head violations of the duty of im par- 

ityiuthe tialit-y ing u mbent upon neutral s- Indeed, such -riolatibns 
only are meant, if one speaks of violation of neutrality in the 
ae Wider narrower sense of the term. However, it is necessary for 
the Term, ob-vdous reasons to discuss, not only -violations of the duty of 

^ Article 47. works of a belligerent with a view 

to informing the other belligerent’ 
® The Scandinavian Neutrality (Article 13). The neutrality regula- 
Rules of 1938 (see above, p. 183) tions of numerous other countries are 
provide generally that it is prohibited to the same effect. See, e.gr., Article 17 
_ ,to carry out in neutral territo^ of the Bel^an Regulations of Sep- 

* observations from an aircraft or in tember 3, 1939. See also Harvard 
any other manner, relating to the Besea/rch (1939), pp. 279-281, and 
movements, operations or defence Spaight, Air, pp. 448-450. 
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impartiality of neutrals, but violations of all duties deriving 
from neutrality, whether they are incumbent upon neutrals 
or upon belligerents. In the wider sense of the term, viola- 
tion of neutrality comprises, therefore, every performance or 
omission of an act contrary to the duty of a neutral towards 
either beUigerent, as weU as contrary to the duty of either 
belligerent towards a neutral. Everywhere in this treatise 
the term is used in its wider sense. 

Violations of neutrality on the part of belligerents must 
not be confused with violations of the laws of war, by which 
subjects of neutral States suffer damage. If, for instance, an 
occupant levies excessive contributions from subjects of 
neutral States domiciled in enemy country in contravention 
of Article 49 of the Hague Regulations, this is a violation of 
the laws of war, for which, according to Article 3 of Conven- 
tion IV., he must pay compensation ; but it is not a violation 
of neutrahty. 

§ 358. Mere violation of 'neutrality must not be confused Violation 
with the ending of neutrality,^ for neither a violation on the 
part of a neutral ^ nor a mere violation on the part of a belli- ti^n to 
gerent if so facto brings neutrality to an end. If correctly ^eu-^ 
viewed, the condition of neutrality continues to exist 
between a neutral and a belligerent in spite of a violation 
of neutrality. A violation of neutrality is nothing more than 
a breach of a duty deriving from the condition of neutrahty. 

This applies not only to violations of neutrality by negh- 
gence, but also to intentional violations. Even in an extreme 
case, in which the violation of neutrahty is so great that the 
offended party considers war the only adequate measure in 
answer to it, it is not the violation which brings neutrahty 
.to an end, but the determination of the offended party. 

But this applies only to mere violations of neutrahty, and 
not to a declaration of war or hostihties. Hostihties are acts 
of war and bring neutrahty to an end ® ; and a declaration of 

1 See above, § 312. 

* But this is almost everywhere ® They have been characterised 
* asserted, as the distinction between in contradistinction to mere viola- 
the Eolation of the duty of imparti- tions, above, in § 320. See Bassom- 
ality incumbent upon neutrals and pierre in HJ., 3rd ser., iv. (1923) 
the ending of neutrality is usually pp. 236-246. 
not made. 
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war brings neutrality to an end even before the outbreak of 
hostilities. 

Conse- / § 359. Violations of neutrality, whether committed by a 
Viok-^^ neutral against a belligerent or by a belligerent against a 
tions of ^ neutral, are international dehnq^uencies.^ They may at once 
trali'ty. l>e repulsed, and the offended party may require the offender 
to make reparatio n, and, if this is refused, may take such 
measures as he thinks adequate to exact the necessary repar- 
ation.2 If the violation is only slight and unimportant, the 
offended State will often merely complain. If, on the other 
hand, the violation is very substantial and grave, the offended 
State will perhaps at once declare that it considers itself at 
war with the offender. 

That a violation of neutrality, like any other international 
delinquency, can only be committed by mahce or culpab le 
negligence .^ and that it can be committed through a State 
refusing to comply with the consequences of its ‘ vicarious * 
responsibihty for acts of its agents or subjects,^ is a matter 
of course. 

Neutrals § 360. It is entirely within the discretion of a belligerent 
quiesce^^ whether he will acquiesce in a violation of neutrality com- 
Viola-^^ mitted by a neutral in favour of the other belligerent. On 
Neu- the other hand, a neutral may not exercise the same dis- 
cretion regarding a violation of neutrality committed by one 
mitted by% belligerent and detrimental to the other. His duty of impar- 
tiahty rather obliges him, in the first instance, to prevent 
I with the means at his disposal the belligerent concerned from 
committing such a violation ; e.g. to repulse an attack by 
men-of-war of a belligerent on enemy vessels in neutral ports. 
Thus Article 3 of Hague Convention XIII. enacts : ^ When 
a ship has been captured in the territorial waters of a neutral 
Power, such Power must, if the prize is still within its juris- 
diction, employ the means at its disposal to release the prize 
with its ofidcers and crew, and to intern the prize crew.’ But 
in case he could not prevent and repulse a violation of his 
neutrality, his same duty of impartiality obliges him to exact 

1 See above, vol. i. § 161. reprisals or retaliation see Harvard 

Rtaea/rch (1939), pp. 329-333. 

* See above, vol. i. § 166. On the ® See above, vol. i. § 164. 

right of the neutral to resort to * See above, vol. i. § 160. 
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due reparation from the offender ^ ; for otherwise he would 
favour the one party to the detriment of the other. If a 
neutral neglects this obligation, he himself thereby commits 
a violation of neutrality, for which he may be made respon- 
sible by a beUigerent who has suffered through the violation 
of neutrality committed by the other belligerent and 
acquiesced in by him.® For instance, if belligerent men-of- 
war seize enemy vessels in the ports of a neutral, and if that 
neutral, who could not or did not prevent this, exacts no 
reparation from the beUigerent concerned, the other party 
may make the neutral responsible for the losses sustained. 

§ 361. Some writers ® maintain that a neutral is &eed from CaBes of 
responsibility for a violation of neutrality committed by a 
beUigerent in attacking enemy forces in neutral territory, if Arm- 
the forces attacked, instead of trusting for protection or^e"^““ 
redress to the neutral, defend themselves against the attack. J>^den. 
This rule is adopted from the arbitral award in the case of 
the General Armstrong. In 1814, during war between Great » 
Britain and the United States of America, the American/ 
privateer General Armstrong, lying in the harbour of Fayal,l 
an island belonging to the Portuguese Azores, defended her-| 
self against an attack by an English squadron, but was 
nevertheless captured. The United States claimed damages 
from Portugal because the privateer was captured in a 
neutral Portuguese port. Negotiations went on for many 
years, and the parties finaUy agreed in 1851 upon the 
arbitration by Louis Napoleon, then President of the French 
EepubUc. In 1852 Napoleon gave his award in favour of 
Portugal, maintaining that, although the attack on the 
privateer in neutral waters comprised a violation of neutral- 
ity, Portugal could not be made responsible, because the 
vessel chose to defend herself instead of demanding protec- 

1 See Articles 26 and 26 of Con- prevent the carrying out of such 
ventionXm. measures, the injured helli^erent is 

« For a difEerent view on the' matter justified in resorting to reprisals and 
see Hofroa/rd Research (1939), pp. 334 in hi m self preventing intercourse 
and 419-421. It has been pointed out between neutrals and the offending 
above, § 319, that in case one belli- beUigerent. 
gerent resorts to measures which aim 

at suppressing intercourse between ® See, for instance, Hall, § 228, 
another belligerent and neutrals, and and Geffoken in HoltzeridoTff, iv, p. 
the neutrals are unwilling or unable to 701. 
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tioB. from the Portuguese authorities.^ It is, however, not 
at all certain that the rule laid down in this award will find 
general recognition in theory and practice.^ 

In March 1915 the German cruiser Dresden sought refuge 
within the territorial waters of Chile near the island of Juan 
Fernandez, and asked to be allowed to remain there for eight 
days in order to effect repairs. The request was refused, 
and the Dresden was ordered to depart within twenty-four 
hours. However, she did not depart, and received notifica- 
tion that she was to be interned. Meanwhile two British 


cruisers, Kent and Glasgow, came up and opened fire. The 
Dresden hoisted a fiag of truce, and despatched one of her 
officers to inform the Glasgow that she was in neutral terri- 
torial waters. In reply, the British squadron called upon 
her to surrender under a threat of destruction, whereupon she 
blew herself up and sank. In reply to a Chilean protest 
against this violation of her neutrahty the British Govern- 
ment stated that it was prepared to offer an ample apology ; 
intimating, however, by way of an excuse for the action of 
the commander of the British squadron, that it was at least 
doubtful whether the Dresden had accepted the internment 
imposed upon her by the Chilean Government.® 

Mode of § 362. It is obvious that the duty of a neutral not to 
acquiesce in violations of neutrality committed by one beUi- 
tion. ^ ^ gerent to the detriment of the other obhges him to repair, 
ligCTents . so far as he can, the result of such wrongful acts. Thus, he 
must liberate ^ a prize taken in his neutral waters, or 
prisoners made on his territory, and the like. In so far, 
however, as he cannot, or caimot sufficiently, undo the 
wrong done, he must exact reparation from the offender. 
Now, no general rule can be laid down regarding the mode 


for Viola-f 
tions of 
Neu- 
tralitv- 


1 See Moore, Arbitrations, ii. pp. 
1071-1132 ; Calvo, iv. § 2662 ; Dana’s 
not© 208 in Wheaton, § 429 ; and 
Scott, Cases, 853. 

2 The case of the Beshitelni, which 
occurred in 1904, during the Ensso- 
Japanese War, and is somewhat 
similar to that of the General Arm- 
strong, is discussed above in § 320 (n.). 
See also the case of the Variag and 

Korietz above, in § 320 (n.). 

® Details from Gamer, ii. § 662. 


See also Alvarez, La grande guerre, 
etc, (1915), pp. 227-231, and docu- 
ments in AJ",, X. (1916), SuppL, 
pp. 72-76 ; JaTirhucJi des VolJcerrechts, 
V. pp.‘ 82-87, and Strupp, Wort,, i. 
p. 266. See also the case of the 
British submarine attacked by a 
German destroyer in Danish waters, 
above, § 348a (4). Amd see above, 
§ 326a, for the case of the AltmarJc, 

* See Article 3 of Convention Xm. 
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of exacting such, reparation, since everything depends upon 
the merits of the individual case. However, as regards the 
capture of enemy vessels in neutral waters, a practice has 
grown up which must he considered binding, according to 
which the neutral must claim the prize, and eventually 
damages, from the belligerent concerned, and must restore 
her to the other party.’- { Thus, in July 1916, the British 
steamer Adams was captured by a Glerman torpedo boat in 
Swedish territorial waters, and taken to the Glerman port 
of Swmemunde ; Sweden claimed the prize, and Germany 
apologised, and brought the vessel back to the spot where 
she had been captured and set her free.® Again, when the 
German vessels Pellworm ® and others were captured by 
British cruisers in July 1917, in Dutch territorial waters, 
the Dutch Government claimed them in the British Prize 


Court ; similarly, Norway claimed the release of the Dussel- 
dorf* and the Valeria,^ German vessels which had been 
captured by British forces in Norwegian territorial waters.!} 


1 Thus iu 1800, during war between 
Great Britain and the Netherlands, 
Prussia claimed in the British Prize 
Court the Twee Oebroeders (3 0. Rob. 
162). The Twee Gebroeders was a 
Dutch vessel captured by the 
British cruiser VEa^ikgle in the 
neutral maritime belt of Prussia. 
This case is all the more im- 
portant as the capture was really 
made outside the neutral maritime 
belt by boats sent from UEspikgle. 
UEsfi^le was, however, herself 
withia the neutral maritime belt. 
See The Vrow Anria Catharina (No. 
1) (1803) 5 C. Rob. 16, for Lord 
StoweU’s classic pronouncement on 
the ‘ sanctity of a claim of territory.’ 
Sir William Scott ordered the restora- 
tion of the vessel, but refused costs 
and damages, because the captor had 
not violated Prussian neutrality in- 
tentionally but only by mistake and 
misapprehension. Thus, again, in 
1806, during war between Great 
Britain and Spain, the United States 
claimed in the British Prize Court 
the Anna (6 C. Rob. 373 : see above, 
voL i. § 234), a Spanish vessel cap- 
tured by the English privateer 
Mvn&rva within her neutral maritime 
belt. Thus, further, in 1864, during 


the American Civil War, when the 
Confederate cruiser Florida was cap- 
tured by the Federal cruiser WachuseU 
in the neutral Brazilian port of Bahia, 
Brazil claimed the prize. As the 
prize had sunk while at anchor in 
Hampton Roads, she could not be 
restored ; but the United States 
expiated (see Moore, vii. § 1334) 
the violation of neutrality com- 
mitted by her cruiser by oourt- 
martialling the commander, by dis- 
missing her consul at Bahia for 
having advised the capture, and, 
finally, by sending a man-of-war to 
the spot where the violation of 
neutrality had taken place for the 
special purpose of delivering a solemn 
salute to th^ Brazilian flag. 

2 The Westminster Gazette, July 21, 
1916. 

8 [1920] P. 347 ; 3 B. and C.P.C. 
1033. 

4 [1920] A.C. 1034 ; 3 B. and 
C.P.C. 664 (cost of removing the 
vessel to neutral waters awarded to 
the Norwegian Government, but no 
damages or costs). 

® [1921] 1 A.C. 477; 3 B. and 
C.P.C. 834 (no damages or costs 
awarded). 
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It is, however, only the neutral State whose neutrality has 
been violated, and not the owner of the vessel, who can, at 
any rate according to British practice, successfully prosecute 
a nlfliTYi for the release of the vessel before the Prize Court i 
Negli- § 363. Apart from intentional violations of neutrahty, a 
neutral can be made responsible only for such acts favouring 
Neutrals, or damaging a belligerent as he could by due diligence have 
prevented, and which by c ulpable negligen ce he failed to 
prevent. It is by no means obligatory for a neutral to pre- 
vent such acts imder all circumstances and conditions. This 
is in fact impossible, and it becomes more obviously so, the 
larger a neutral State and the longer its boundary hues. So 
long as a neutral exercises due diligence for the purpose of 
preventing such acts, he is not responsible in case they are 
nevertheless performed. However, the meaning of the term 
due diligence has become controversial on account of the 
definition proffered by the United States of America in inter- 
preting the Three Rules of Washington, and adopted, to a 
large extent, by the arbitrators.® According to that inter- 
'pretation, the due diligence of a neutral must be in propor- 
j tion to the risks to which either belligerent may be exposed 
'from failure to fulfil the obl%ations of neutrality on his part. 
TTa.<^ this interpretation been generally accepted, the most 
oppressive obligations would have become incumbent upon 
neutrals. But no such general acceptance has taken place. 
The fact is that dm diligence in International Law can have 
no other than it has in Municipal Law. It means 

such diligence as can reasonably be expected when all the 
circumstances and conditions of the case are taken into 
consideration. 

Be that as it may, the Second Hague Conference took a 
step which excluded for the future the continuance of the 
controversy regarding the interpretation of dm diligence, 

1 See TM Barigor [1916] P. 181 ; however, is different ; the captors 
2 B. and C.P.O. 206, and The Dilssd- is absolutely void : see The AmMcrix, 
dorf, supra, and the. American cases Eauchille, Jvs. aU., 131, The Eema, 
of The Anne (1818) 3 Wheaton 436 ; Eauchille, Jur. fr., i. 119, and, on 
Soott, Gases, 861 ; The lAUa (1862) appeal, 409 ; on the whole question 
2 Sprague 177 ; Scott, Oases, 642 ; see Verzijl, §§ 163-161, and Colombos, 
The Sir WiUiam Fed (1866) 6 WalL §§ 94-104. 

617 ; The Adda (1867) 6 WaU. 266. 

German and Erench practice, * See above, § 336. 
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for Articles 8 and 25 of Convention XIII., instead of stipu- 
lating due diligeThce on tlie part of neutrals, stipulated the 
employment of the means at their disposal. 

§ 363a. In order to defend themselves against possible Laying 
violations of their neutral territory, neutrals may lay auto- 
matic contact m i nes off their coasts. If they do this, they Contact 
must, according to Article 4 of Convention VIII., observe 
the same rules and take the same precautions as are imposed 
upon belligerents.^ Moreover, they must, according to para- 
graph 2 of Article 4 of Convention VIII., give notice in 
advance to mariners of the place where automatic contact 
mines have been laid, and this notice must be communicated 
at once to the Governments through diplomatic channels. 

Convention VIII. is quite as indefinite in its rules 
concerning mines laid by neutrals as in its rules concerning 
mines laid by belligerents, and the danger to neutral shipping 
created by mines laid by neutrals is very great. However, 
when Article 4 speaks of the laying of contact mines by 
neutral Powers off their coasts, without limiting such opera- 
tions to within the three-mile-wide maritime belt, it does 
not intend to give neutrals a right to lay them outside the 
belt. For it is expressly stated ^ ‘ Mais il paraitrait en- 
tendu que I’absence de toute disposition fixant les limites 
dans lesquelles les neutres peuvent placer des mines ne 
devra pas etre mterpr4t6e comme etabhssant, pour les 
neutres, le droit de placer des mines en pleine mer.’ 

A neutral, in laying mines within his territorial waters, ' 
must have regard t o the duty of ifflpprt iahty j n c umb en^^ 
him, and must consider whether his mine-field favours one 
belligerent at the expense of another.® 

1 See above, § 182a. might pass through it. The ohaunel 

* See Deuxihrm Confirence, Actes, was within Swedish territorial waters, 
iii. p. 466. See also .Article 6 of the The effect of this action was to force 
* RAglementation intemationale de Allied ships entering or leaving the 
Tusage des mines sous-marines et Baltic to pass through the outer 
des torpiUes ’ of the Institute of channels, which were closely patrolled 
International Law {Annuaire, xxiv. by German warships. Thus while 
(1911) p. 302) ; Harvard Beaea/rch German ships had access to both the 
(1939), pp. 764-766, . east and west coasts of Sweden, 

® On July 14, 1916, during the Russia was confined to the east coast 
World War, Sweden declared that and the other Allied Powers to the 
the Kogrund Channel, leading to the west, Sweden having completed the 
Baltic Sea, was to be closed by mines, German barrier between them. Tte 
and that only Swedish shipping Allied Powers protested. 
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IX 

RIUHT OE ANGARY 

Grotius, iii. o. 17, § 1 (see also ii. o. 2, §§ 6-9) — ^Vattel, ii. § 121 — Hall, § 278 
— ^Lawence, § 233 — ^Westlake, ii. pp. 131-134 — ^PhlUimore, iii. § 29-^ 
Halleok, i. pp. 619-520 — ^Taylor, § 641 — ^Walker, § 69 — Bluntschli, § 795a 
— ^Heffter, § 160 — ^Bulmerincq in Eoltzendorffy iv. pp. 98-103 — Geffcken in 
HoUzendorfff iv. pp. 771-773 — ^Ullmann, § 192 — ^Fauchille, §§ 1490 (6)- 
1490 (9) — ^Despagnet, No. 494 — ^M^rignhac, iii®. pp. 586-691 — ^Rivier, ii. 
pp. 327-329 — ^Kleen, ii. §§ 165, 230 — ^Perels, § 40 — Hautefeuille, iii. pp, 416- 
426 — ^Holland, War, Nos. 139-140 — Hatschek, pp. 359-362 — Rolin, §§ 1143- 
1150 — ^Hyde, ii. §§ 594 (n.), 633-637 — Strisower in Strupp, Wort., i. pp, 53- 
55 — Verzijl, §§ 712-715— Spaigkt, Air, pp. 463-465 — Colombos, §§ 252-264 
— Land Warfare, §§ 507-510 — ^Albrecht, Bequisitionen von neutralem Privat- 
eigenthum, insbesondere von ScUffen (1912), pp. 24-66 — ^Wekberg, p. 70 — 
Borckard, § 104 — Gamer, i. §§ 118-119 — Harvard Research (1939), pp. 359- 
386 — Genet, §§ 176-201 — ^Harley in A. J., xiii. (1919) pp. 267-301 — ^Rolin in 
BJ., 3rd ser., i. (1920) pp. 19-33 — ^BuUock in B.7., 1922-1923, pp. 99-129 
(an exhaustive and valuable study) — Jennings in Gambridge Law Journal, 
iii. (1927-1929) pp. 49-68. 

The § 364. Under the term jus angariae} belligerents who had 

Sg?t^f sufficient vessels often claimed and practised in former 
Ai^ary, times the right to lay an embargo on, and seize, neutral 
merchantmen in their harbours, and to compel them ard 
their crews to transport troops, munitions, and provisions to 
j certain places on payment of freight in advance.^ This 
^ practice arose in the Middle Ages^^nd was much resorted 
to by Louis XIV. of France. To save the vessels of their 
subjects from seizure under this right of angary, States 
began in the seventeenth century to conclude treaties under 
which each renoxmced the right with regard to the vessels 
of the other. And so the right fell into disuse during the 
eighteenth century, and there is no case in which it is 
reported to have been exercised during the nineteenth cen- 
tury.^ Nevertheless, many writers ® assert that it is not 
obsolete, and might be exercised even in this twentieth 

^ The term angaria, which in the jus angariae see Albrecht, op. cit, 
mediaeval Latin means post-station, is pp. 24-37, and Bullock, op. cit. 
a derivation from the Greek term * See, however, Bullock, op. cit., 
for messenger. Jus angariae pp. 111-113. 
would therefore literally mean a ® See, for instance, Phillimore, iii. 
right of transport. § 29 ; Calvo, iii. § 1277 ; Hejffter, 

See above, § 40. § 150 ; Perels, § 40 ; Rivier,tii. p. 328 ; 

® On the origin and development of Despagnet, No. 494. 
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century. They do this because, even^during the nineteenth 
century, some States concluded trebles ^ containing articles 
which provided for compensation43!i case this right of angary 
should be exercised by one of the contracting parties. On 
the other hand, there is evidence that the right is contested. 

A number of writers ^ object to it. 

Considering that no case of the use of this right of angary 
happened in the nineteenth century,® and that International 
Law concerning the rights and duties of neutrals became 
much more developed during the eighteenth and nineteenth 
centuries, in the first and second editions of this work I 
ventured the assertion that this right of angary ' is now 
probably obsolete.’ Howler, although no real case occurred 
during the World War"-^=wie requisitioning of Dutch ships by 
the Allies in March 1918 being a case of the modern right of 
angary as discussed below ^ — ^that war has shown that belli- 
gerents win not easily renounce the use of any right unless it 
is absolutely clear that it does not exist, or no longer exists. 
For this reason it cannot with certainty be said that the right 
is obsolete. 

The requisitioning during the World War of some Swedish 
and Dutch steamers lying in English and French harbours, 
against which the Swedish and Dutch® Governments pro- 
tested, had nothing to do with the right of angary, whatever 
may have been the merits of the case. The British Govern- 
ment did indeed requisition a number of Swedish ships — ^the 
Sfhinx, the Bellgrove, the Phyllis, and the Cremona, — and of 
Dutch ships — ^the V embjrgem^^ anST^thers, — and 

^ See Albrecht, op. cit., pp. 34-37. should be coerced into the convey- 

2 See, for instance, Buhinerinoq in ance of troops or into taking part in 
Holtzeridorff, iv. pp. 98-103 ; Law- other hostile acts, the Senior Naval 
rence, § 233 ; Kleen, ii. § 166. Article Ofi&cer, should there be no diplo- 
39 of the ‘ R^glement sur le B6ginie matic or consular authority at the ^ 
16gal des Navires dans les Ports place, is to remonstrate with the 
strangers,’ adopted by the Institute local authorities and take such other 
of International Law (see Anmtaire, steps to assure her release or exemp- ' 
xvii. (1898) p. 284), rejects it : ‘ Le tion as the case may demand, and as 
droit d’angarie est supprim6. . . .’ may be in accordance with these 
The King’s Begulations and Admir- Begulations.’ 

alty Instructions of 1908 (No. 494) ® See, however, Bullock, op. cit., 

contain the following rules under the pp. 111-113. 
heading ‘ Coercion of a British ship ’ : ^ § 366. 

‘If any British merchant-ship, the ® Pari. Papers, Misc. No. 6 (1918), 
nationality of which is unquestioned, Omd. 8986. 
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paid compensation for their use. But the public statement 
made by the British Government on October 11, 1917, did 
not base this requisitioning upon the right of angary 
Be that as it may, the original right of angary not 
only empowered a belligerent to requisition neutral ships 
for military purposes, but also to compel the neutral 
crews to render services by which they acquired enemy 
character. 


The § 366. In contradistinction to this original right of angary, 

R^h^ol modern right of angary is a. right of belligerents to 
Aiigary- destroy, or use, in case of necessity, for the purpose of 
offence and defence, neutral property on their territory, or 
on enemy territory, or on the open sea.® This modem right 
of angary does not, as did the original right, empower a 
'/■' belligerent to compel neutral individuals to render services, 
but only extends to neutral property. In case property of 
subjects of neutral States is vested with enemy character,® 
it is not neutral property in the strict sense of the term 
‘ neutral,’ and all the rules respecting appropriation, utilisa- 
tion, and destruction ^ of enemy property obviously apply 
to it. The object of the right of angary is, therefore, either 
such property of subjects of neutral States as retains its 
neutral character from its temporary position on belligerent 
territory, and which therefore is not vested with enemy 
character, or such neutral property on the open sea as has 
not acquired enemy character. AH sorts of neutral property. 


1 There are, however, passages in 
the correspondence with the Dutch 
Government which do seek to justify 
the requisitioning by reference to 
the right of angary, though the term 
is not used. See also Winfield in 
Lawrence, § 233. 

* See, however, Bolin, § 1149, who 
points out that according to the 
almost unanimous opinion of writers 
the exercise of the right of angary 
on the open sea is inadmissible. 
Bullock, oj?. cit., p. 124, also points 
out that the right of angary, inasmuch 
as it rests on territorial sovereignty, 
cannot be exercised upon the open 
sea or in occupied enemy territory; 
requisitions of neutral property on 
the high seas or on occupi^ enemy 


territory must (according to Bullock, 
op. ciL) find their justification, if at 
aU, in military necessity, and not in 
angary. But see Katrantsios v. 
Bulgaria, decided by the Greco- 
Bulgarian Mixed Arbitral Tribunal, 
Annual Digest, 1926-1926, Case ISTo* 
346. In Commercial Estates Go. of 
Egypt V. Board of Trade [1926] 
1 3C.B. 271, the neutral property, 
timber, was brought into British 
jurisdiction by a British ship without 
the consent and against the protest 
of the owner of the timber, and then 
requisitioned. 

* See above, § 90. 

* See the case of William Hard- 
man, above, § 170 (n.). 
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whether it consists of vessels or other ^ means of transport,^ 
or arms, ammunition, provisions, or other personal property, 
may be the object of the right of angary, provided it is 
serviceable to military ends and wants. The conditions 
under which the right may be exercised are the same as 
those under which private enemy property may be utilised 
or destroyed ; but in every case the neutral owner must be 
fully indemnified.® 

However, it may safely be maintained that a duty to pay 
compensation for any damage done in the exercise of the 
right of angary must nowadays be recognised. Article 53 of 
the Hague Regulations stipulates the payment of indemnities 
for the seizure and utilisation of all appliances adapted to the 
transport of persons or goods which are the private property 
of inhabitants of occupied enemy territory, and Article 52 of 
the Hague Regulations stipxdates payment for requisitions ; 
since in these articles the immunity from confiscation of the 
private property of the inhabitants is recognised, aU the 
more must that of private neutral property temporarily on 
occupied enemy territory be recognised also. 

During the World War, on March 20, 1918, the United 
States of America, by a proclamation ^ reciting that the law 
and practice of nations accorded to a belligerent Power the 
right in time of military exigency and for purposes essential 
to the prosecution of the war to take over and utilise neutral 


1 Thus in 1870, during the Franco- 
German War, the Germans seized 
hundreds ** of Swiss and Austrian 
railway carriages in France and used 
them for military purposes. 

® Including neutral private air- 
craft : see Spaight, Air, p. 463. 

® See Article 6 of U.S. Naval War 
Code : ‘ If military necessity should 
require it, neutral vessels found 
withm the limits of belligerent 
authority may be seized and de- 
stroyed, or otherwise used for mili- 
tary purposes, but in such cases the 
owners of the neutral vessels must 
be fully recompensed. The amount of 
the indemnity should, if practicable, 
be agreed upon in advance with the 
owner or master of the vessel. Due 
regard must be had to treaty stipu- 
lations upon these matters.’ See also 


Holland, War, No. 140. A remark- 
able case occurred in 1871 during 
the Franco-German War. The Ger- 
mans seized some British coal- vessels 
lying in the River Seine at Duclair, 
and sank them for the purpose of 
preventing French gxmboats from 
running up the river. On the inter- 
vention of the British Government, 
Count Bismarck refused to recog- 
nise the duty of Germany to indemnify 
the owners of the vessels sunk, 
although he agreed to do so. See 
Albrecht, op. cit, pp. 45-48. For a 
somewhat similar incident in the 
World War see note in Journal of 
Comparative Legislation, 3rd ser., 
i. (1919) pp. 261-257. 

* Text in A.J., xii. (1918), Suppl., 
p. 269. 
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vessels lying within its jurisdiction, requisitioned seventy- 
seven Dutch vessels lying in American harbours, ^ and under- 
took to make full compensation to the owners. On the 
following days, Great Britain, ^ France, and Italy followed 
suit.® 

The Dutch crews belonging to the ships requisitioned by 
the Associated Governments were not compelled to continue 
to serve, although many of them did so voluntarily. 

During the World War, English courts^ recognised the 
right of a belligerent to requisition neutral property within 
the jurisdiction subject to compensation, and applied the 
term ' angary ’ to the exercise of this right. They did not 
limit its exercise to ships and other means of transport, and 
applied it in the case of timber and copper required for the 
purpose of the successful prosecution of the war " or other 
matters of national security.’ ® 

^ See Scott in A.J,, xii. (1918) jects and American shipbuilders in the 
pp. 340-366 ; Wilson, ibid., xxiv. United States, which was ‘ a req^uisi- 
(1930) pp. 694-702. And see on the tioning by the exercise of the power of 
status of the vessels thus requisitioned eminent domain within the meaning 
the Opinion of Parker, Umpire, in of American Municipal Law.’ Por 
the matter of the S.S. Merah and the award in the ensuing United 
Texel : United States and Germany, States-Norway Arbitration, see A.J., 
Mixed Claims Commission : A.J., xvii. (1923) pp. 362-399, and the com- 

xviii. (1924) p. 614 ; Annual Digest, ments of the American Government 
1923-1934, Case No. 226. See also upon it, ibid., pp. 287-290. 

Royal Holland Lloyd v. The United ^ The Zamora [1916] 2 A.C. 77; 
Btcdes, decided in 1931 by the United 2 B. and C.P.C. 1 ; The Canton 
States Court of Claims : 73 Ct. Cl. [1917] A.C. 102 ; 2 B. and C.P.C. 
722 ; Annual Digest, 1931-1932, Case 264 ; Commercial Estates Go. of 
No. 229. Egypt v. Ball (1920) 36 T.L.R. 626 ; 

® Pari. Papers, Misc. No, 11 (1918), and Commercial Estates Go. of Egypt 
Cmd. 9026, p. 2. v. Board of Trade [1926] > K.B, 271, 

® On March 30, 1918, the Dutch where the neutral property requisi- 
Govemment protested against the ticmed by the Crown in pursuance 
interpretation given to the right of of the right of angary was brought 
angary, ‘ an ancient rule unearthed within British jurisdiction without 
for the occasion and adapted to the consent and against the protest 
entirely new conditions in order to of the owners : see comments on this 
excuse seizure en masse by a belli- case in Netherlands- American Steam 
gerent of the merchant fleet of a Navigation Co. v. H.M. Procurator- 
neutral country.’ To this protest, on General [1926] 1 K.B. at pp. 95 and 
April 26, 1918, the British Govern- 99. 

ment replied in a memorandum ® Where the neutral property re- 
which discussed in detail the modem quisitioned is in the custody of the 
right of angary in International Law /^ize Court awaiting adjudication, 
{ibid., p. 6). See also the case of th^/ the judgment of the Privy Council in 
taking over by the Government of the Zamora requires that three con- 
the United States, on becoming a ditions must exist : (1) urgent need 
belligerent in 1917, of a number of for the purposes above mentioned ; 
contracts between Norwegian sub- (2) that ‘ there must be a real question 
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§ 366. A special case of the right of angary found recog- Eight of 
nition by Article 19 of Convention V. of the Second Hague'^^^. 
Conference, which enacted that railway material coming 
from the territory of a neutral Power, whether belonging to EolliBg 
the neutral State or to companies or private persons, shall 
not be requisitioned or utilised by a belligerent, excefi in the 
case of, and to the extent required by, absolute necessity that 
it shall as soon as possible be sent back to the country of 
origin; and that compensation shall be paid for its use.^ 

This article also gives a right to a neutral Power, whose rail- 
way material has been requisitioned by a belligerent, to 
retain and make use of, to a corresponding extent, railway 
material coming from the territory of the belligerent 
concerned. 

§ 367. Whatever the extent of the right of angary may be. Eight of 
it does not derive from the law of neutrality. The correlative 
duty of a belligerent to indemnify the neutral owner of prop- 
erty appropriated or destroyed in the exercise of the right trality, 
of angary does indeed derive from the law of neutrahty. 

I But the right of angary itself is rather a right deriving from 
the law of war. As a rule, the law of war only gives the right 
to a belligerent, under certain circumstances and conditions, 
to seize, make use of, or destroy the private property of the 
inhabitants of occupied enemy territory ; but under other 
circumstances and conditions, and very exceptionally, it like- 
wise gives a belligerent the right to seize, use, or destroy 
neutral property temporarily on occupied enemy territory, 
on his own territory, or on the open sea.® | 

The right of angary being a right deriving from the law of 

to be tried so that it would be im- Britain see Att,-Qen, v. De Keya&r'a 
proper to order an immediate release ’ ; Royal Hotel I/iTnited [1920] A.C. 608, 
and (3) that ‘ the right must be en- and Scott and Hildesley, The Case of 
forced by application to the Prize Requisitions (1920) ; and, as regards 
Court, which must determine judi- British ships at home and abroad, 
cially whether, under the particular Holdsworth in Law Quarterly Review^ 
circumstances of the case, the right xxxv. (1919) pp. 12-42. 
is exercisable ’ : [1916] 2 A.C. at % jfowacki. Die Eisenhahnen im 
p. 106 ; 2 B. and O.P.C. at p. 26. See ^ ^ (1906), pp. 116-126 ; Albrecht, 

also the Pomona, The Times new^- pp^ 22-24; and Rolin, 

paper, of November 2, 1939. As oo 1046-1048. 
to the right under English law of 

requisitioning the property of its » See, however, the criticism on 
own subjects by the Crown in Great this view, above, in § 366 (n.). 

VOL. n. 2 b. 
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war, it must not be confused with the right, which every 
State undoubtedly possesses, of seizing in case of emergency, 
and subject to compensation, any foreign property on its 
territory. One ought not therefore to speak of a right of 
angary belonging to neutrals ^ as well as to belligerents, or 
of a right of angary in peace as well as war.^ 


1 As does Basdevant in xxiii. 
(1916) pp. 268-279, and Fauchille, 
§ 1940 (6). See also Gamer, i. § 120 ; 
Liszt, § 6,6 (iv.) (n.) ; Hatsohek, p. 362. 

2 Bullook, op. cit., concludes an 
admirable study of this difficult topic 
by stating the essential features of 
the modem law of angary to be as 
follows : ‘ (o) It is the right of a 
State to req[uisition foreign ships, 
aircraft, and other means of trans- 
port which (h) are urgently required 
for purposes of transport, and which 
(c) are at the time of requisition 


within its territorial jurisdiction ; 
but such requisitions can only be 
made (d) in time of national emer- 
gency, and (e) subject to payment of 
full compensation, whilst (/) the 
services of foreign personnel (as, for 
example, the crews of ships and air- 
craft) cannot be compelled in any 
circumstances.’ But it will be noted 
from the English decisions cited 
above, § 365, that the Privy Council 
and the Court of Appeal did not 
limit angary to the requisitioning of 
means of transport. 
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Definitioni 

of 

Blockade. 


„§ 368. Blockade is the blocking by men-of-war ^ of the 
approach to the enemy coast, or a part of it, for the purpose 
of preventing ingress and egress of vessels or aircraft ^ of 
all nations.® Blockade must not be confused with siege, 
although it may tak^place concurrently with siege. Whereas 
siege flima at the capture of the besieged place, blockade 
endeavours merely to intercept all intercourse, and especially 
commercial intercourse, by sea between the coast and the 
world at large. Although blockade is, as shown above,^ a 
means of warfare against the enemy, it concerns neutrals as 
well, because the ingress and egress of neutral vessels are 
thereby interdicted, and may be punished.® 

Blockade in the modem sense of the term is an institution 


which could not develop until neutrality was in some form 
a recognised institution of the Law of Nations, and until 


1 When in 1861, during the 
American Civil War, the’ Bederal 
Government blocked ’the harbour of 
Charleston by sinking ships laden 
with stone, the question arose 
whether a so-oaUed stone blockade 
is lawful. There ought to be no 
doubt (see below, § 380) that such a 
stone blockade is not a blockade in 
the ordinary sense of the term, and 
that neutral ships may nbt be seized 
and confiscated for having attempted 
egress or ingress. But, on the other 
hand, there ought to be no doubt 
either that this mode of obstructing 
an enemy port is as lawful as any 
other means of sea warfare, provided 
the blocking of the harbour is made 
known, so that neutral vessels can 
avoid the danger of being wrecked. 
See Wharton, iii. § 361o ; Bauchille, 
Blocus, pp. 143-146 ; Perels, § 36, 


p. 187. On the Charleston ‘ stone- 
blockade ’ see also Adams, Qreat 
Britain and the American Civil War 
(1926), i. pp. 253-268. The blocking 
of Zeebrugge by British forces in 
1918 by means of sinking ships filled 
with cement affords an illustration 
of obstructing an enemy-occupied 
port for purely military and naval 
purposes. 

2 See Spaight, Air, p. 396. 

® Hall, § 267, states that the 
analogous operation of intercepting 
access to a place by land ‘ calls for 
no special rules for its maintenance ; 
sovereignty in some cases and mili- 
tary occupation in others supply the 
requisite rights of control.’ 

^ §§ 173-174. 

® As regards the so-called ‘long- 
distance blockade ’ see below, §§ 
390a-3906. 
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the freedom of neutral commerce was in some form guar- 
anteed. The institution of blockade dates from 1584 and 
1630, when the Dutch ^ Government declared all the ports 
of Flanders in the power of Spain to be blockaded ; but it 
has taken several hundred years for it to reach its present 
condition, since, until the beginning of the nineteenth 
century, belhgerents frequently made use of so-called paper 
blockades. .These are no longer valid, a blockade now being 
binding only if effective. 

It is on account of the practical importance of blockade 
to the interests of neutrals that it is more conveniently 
treated with neutrality than with war. But blockade as a 
means of warfare must not be confused with so-called pacific 
bloc^^e, which is a means of compulsive settlement of State/ 
differences.^ 

Apart from the stipulation of the Declaration of Paris 
that a blockade to be binding must be effective, no con- 
ventional rules concerning blockade are in existence, nor is 
the practice of the States governed by common rules covering 
all points. Articles 1-21 of the Declaration of London did 
indeed offer a code of the law of blockade ; but this Declara- 
tion remained unratified ; and although, as has already been 
stated,^ at the outbreak of the World War the Allies adopted 
all these articles with certain modifications relating to 
presumed knowledge of the existence of a blockade, the 
British Maritime Eights Order in Council of July 7, 1916, 
and the corresponding French decree, abandoned the 
Declaration altogether. 

§ 369. A blockade is termed strategic if it forms part of Blockade, 
other military operations directed against the coast which is 
blockaded, or if it be declared in order to cut off supphes meroiaL 
from enemy forces on shore. In contradistinction to 
strategic blockade, one speaks of a commercial blockade 

1 See PauohiUe, Blocus, pp. 2-6, in the waters of the Tangier zone; 
and Westlake, Papers, pp. 326-337. see London Times newspaper, July 1, 

2 See above, §§ 44-49. It must also 1926. For an instance of what might 
he distinguished from the policing be termed ‘ seH-blockade,’ that is, 
of territorial waters to intercept a blockade by a State of its own 
access to insurgents ; for instance, coasts to repress insurgency, see 
the Franco-Spanish operations off Westlake, ii. p. 12. 

a part of the coast of Morocco and ® Above, § 292, 
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when it is declared simply in order to cut off the coast from 
intercourse with the outside world, and no military opera- 
tions take place on shore. That commercial blockades are, 
according to the present rules of International Law, as 
legitimate as strategic blockades is not generally denied. 
But several writers ^ maintained before the World War that 
blockades which are purely commercial ought to be abolished 
as not being in accordance with the guaranteed freedom of 
neutral commerce during war. 

§ 370. A blockade is really in being when vessels of aU 
' nations are interdicted and prevented from ingress or egress. 
Blockade as a means of warfare is admissible only in the 
form of a universal blockade ; that is — ^to borrow the 
language of Arficle^‘5 of the unratified Declaration of 
London — ^it ' must be applied impartially to the vessels of 
, all nations.’ If the blockading beUigereht were to allow 
^ the ingress or egress of vessels of one nation, no blockade 
would exist.^ 

On the other hand, provided that a blockade is universal, 
a special licence for ingress or egress may be given to a 
particular vessel and for a particular purpose,® and men-of- 
war of ah neutral nations may be allowed to pass to and fro 
unhindered.^ Thus, when during the American Oivh War 
the Federal Government blockaded the coast of the Con- 
federate States, neutral men-of-war were not prevented 
from ingress and egress. But a belligerent has a right to 
prevent neutral men-of-war from passing through the line 
of blookade, and it is entirely within his discretion whether 
or not he wi]l admit oi: exclude them ; nor is he compeUed 

^ See Hall, § 233, and Westlake, nnratijfied Declaration of London, 
Papers, pp. 313-361 ; bnt later West- In 1916 the Greek vessel Aghie^ 
lake (ii. p. 263) withdrew his opposi- Nicolaos was allowed by the ikencn 
tion to commercial blockades. (Such blockading squadron to proceed to 
is the author’s note. But Westlake’s Hieronda on the blockaded coast of 
acquiescence was at any rate given Asia Minor in order to bring away a 
grud^gly ; see Papers, p. 616.) number of refugees to Samos. The 

^ The BoUa (1807) 6 0. Rob. 364 ; vessel, however, availed herself of 
The Prancisha (1865) Spinks 287. this opportunity to take to Hieronda 
See also below, § 382. And see J7ar- a cargo consisting of a number of 
vard Research (1939), pp. 716-719. horses. The animals were seized by 

^ This exception to the general the Erench authorities and the seizure 
role was not mentioned by the un- pronounced valid by the Oonseil des 
ratified Declaration of London. Prises : see PauohiUe, Jur, fr., 

* Recognised by Article 6 of the p. 460. 
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to adroit them all, even though he has admitted one or 
mote of them. 

§ 371. As a rule, a blockade is declared for the purpose of Blockade, 
preventing ingress as well as egress. But sometimes onlyand^^^^ 
ingress, or only egress, is prevented. In such cases one^^^®'^- 
speaks of ' blockade inwards ’ and of ‘ blockade outwards ’ 
respectively. Thus the blockade of the mouth of the Danube 
declared by the Allies in 1854, during the Crimean War, was 
a ‘ blockade inwards,’ since the only purpose was to prevent 
supplies from reaching the Russian Army from the sea.^ 

§ 372. In former times it was sometimes asserted that What 
only ports, or even only fortified ports,^ could be blockaded ; oan^ 
but the practice of the States has always shown that single Block- 
ports and portions of an enemy coast, as well as the whole 
of the enemy coast, may be blockaded. Thus during the 
American Civil War the whole of the coast of the Confederate 
States to the extent of about 2500 nautical miles was block- 
aded. Attention must also be drawn to the fact that such 
ports of a belligerent as are in the hands of the enemy may 
be the object of a blockade. Thus during the I^anco- 
German War the French blockaded® their own ports of 
Rouen, Dieppe, and Fecamp, which were occupied by the 
Germans. Article 1 of the unratified Declaration of London 
indirectly sanctioned this practice by enacting that ‘ a 
blockade must not extend ^ beyond the ports and coasts 
belongmg to or occupied by the enemy.’ 

§ 373. A river which is purely ‘ national,’ ® that is, one Blockade 
which lies wholly from its source to its mouth within the 
territory of one and the same State, may be blockaded by 
the enemy of that State. But those rivers which have been 
called ‘ boundary rivers ’ and ‘ not-national ® rivers,’ since 


^ iTAe Geraaimo (1867) 11 Moore 
P.C. 88. 

* Napoleon I. maintained in his 
Berlin Decrees : ‘ Le droit de bloons, 
d’apr^s la raison et Tusage de tons 
les peuples polices, n’est applicable 
qu’aux places fortes.’ 

* See Eauchille, Blocus, p. 161. 

* The so - called ‘ long - distance 
blockade ’ (see below, §§ 390a-390fc) 
is of course essentially a blockade 


extending beyond the coast of the 
enemy. 

® See above, vol. i. § 176. See also 
Eauchille, §§ 1618-1620 ; Smith, Great 
Britain and the Law of Nations 
(ii. 1936), pp. 360-368 ; Accioly in 
Iowa Law Beview, xix. (1933-1934) 
pp. 231-236 ; Abraham in Z.F., xxiii. 
(1939) pp. 49-63. 

® Or * multi-national ’ rivers. 
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they are not owned by one and the same State, but by two 
or more States, cannot, it is submitted, lawfully be blockaded 
except when all the riparian States are co-beUigerents against 
the blockading State, or when they are all belligerents and 
the co-belligerents of the blockading State assent to the 
blockade. The position of ‘ boundary ’ and ' not-national ’ ^ 
rivers cannot be regarded as definitely settled, but the 
precedents tend to support the view stated above. Thus, 
when in 1854, during the Crimean War, the Allied fleets of 
Great Britain and France blockaded the mouth of the 
Danube, Bavaria and Wurtemberg, which remained neutral, 
protested. When, in 1870, the French blockaded the whole 
of the German coast of the North Sea, they exempted the 
DoUart, the mouth of the River Ems, because the DoUart 
separates the Dutch province of Groningen from German 
territory. Again, when in 1863, during the blockade of the 
coast of the Confederate States, the Federal cruiser Vanderbilt 
captured the British vessel Peterhoff^ destined for Mata- 
moros, on the Mexican shore of the Rio Grande, the American 
courts released the vessel on the ground that trade with 
Mexico, which was neutral, could not be prohibited. 

Different again is the type of river which has been called 
‘ international ’ ^ — ^that is, a river the navigation of which 
has been declared free and open to the vessels of all nations 
and placed under some form of international guarantee ; 
for instance, the Scheldt, the Rhine, the Danube since 1856, 
and many rivers under the Treaty of Versailles, In some 
cases the provisions of particular conventions may throw 
light upon the question of immunity from blockade ; apart 
from any such provisions, it is submitted that, whether 
‘ international ’ rivers flow solely through the territory of 
one and the same State or between or through the territory 
; of two or more States, their public and international status 
1 should make it impossible to subject their Inouths to a 
; lawful blockade.^ Particularly ought this to be the rule in 

1 Or ‘ multi-national ’ rivers. * The Declaration of London, had 

* (1866) 6 Wall. 49. See !Fauehi]le, it been ratified, would only have 
JBlocus, pp. 171-183 ; PhiHimore, iii. settled the controversy as regards 
§ 293a; Hall, §266; Bivier, ii. p. 291. one point. By enacting that *the 

* See above, vol. i. § 176. blockading forces must not bar 
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the case of ' international ’ rivers, for instance the Danube ^ 
or the Rhine, which pass through several States between 
their sources and their mouths at the sea coast, when one 
or more of the upper riparian States remain neutral. 

§ 373a. Similar to, but not identical with, the question Blockade 
whether the mouth of an international river may be block- 
aded, is the question whether territorial straits ^ may be 
blockaded. Three cases must be distinguished : 

(1) Straits which only separate territory belonging to one 
and the same State, and do not connect two parts of the 
open sea (e.gr. the Solent), may certainly be blockaded. 

(2) When straits separate territory belonging to one and 
the same State, and at the same time connect two parts of 
the open sea, the question whether they can be blockaded is 
imsettled.® During the Turco-Italian War in 1911, Italy 
did not declare a blockade of the Dardanelles, which belonged 
to this class of straits. The Dardanelles and the Bosphorus 
are now regulated by Articles 4-6 and 19-21 of the Con- 
vention of Montreux of 1936 ^ ; the general effect of which 
appears to be that no State which is a party to the Con- 
vention could lawfully blockade those places.® But the 
general legal position of straits of this kind as regards 
blockade still remains open.® 

(3) Unsettled also is the case in which straits divide two 
different States.® 

§ 3736. There would appear to be no reason why the Blockade 
mouth of a canal which runs through the territory of one 
State only and is exclusively within its control should not 


access to neutral ports or coasts,’ 
Article 18 would certainly kave pro- 
hibited the blockade of the whole 
mouth of a ‘ boundary ’ river between 
a neutral and a belligerent State, as, 
for instance, the River Rio Grande 
in case the United States of America 
was at war and Mexico remained 
neutral. 

^ As to the position during the 
World War see Blociszewski in Hague 
Eecueil, 1926 (i.), pp. 316-319. See 
also Laun, ibid, (v.), pp. 131-134. 

2 See on the position of straits 
generally, Wilson, Les ecmx adja- 


centea au territoire des itaAs, in Hague 
Becueil, 1923 (i.), pp. 169-163. 

® Baty in Jahrbuch des Vblker- 
rechts, i. (1913) pp. 630-639. 

^ See above, vol. i. § 197. 

® Article 6 of the Convention pro- 
vides that in wars in which Turkey 
is a belligerent neutral vessels shall 
enjoy freedom of transit and naviga- 
tion in the Straits on condition that 
they do not in any way assist the 
enemy. 

® See Eauohille, § 1620 ; Ha/rva/rd 
Research (1939), pp. 692-694. 



634 


BLOCBL^E 


Justifica- 
tion of 
Blockade. 


[|374 

be blockaded in the same way as the mouth of a river 
similarly situated may be blockaded.^ But inter-oceanic 
canals are usually regulated by special conventions. Thus 
the Suez Canal ^ and the Panama Canal® cannot lawfully 
be blockaded, at any rate by a party to the conventions 
regulating them. The Kiel Canal, ^ as aflEected by Articles 
380-386 of the Treaty of Versailles, was likened by the 
Permanent Court of International Justice to natural straits 
connecting two open seas, the position of which as regards 
blockade is, as we have seen,® unsettled. 

§ 374. The question has been raised in what way blockade, 
which vests in a belligerent a certain jurisdiction over neutral 
vessels, and has detrimental consequences for neutral trade, 
can be justified.® Several writers, following Hautefeuille,^ 
maintain that the establishment of a blockade by a belli- 
gerent stationing a number of men-of-war so as to block the 
approach to the coast amounts to conquest of that part of 
the sea, and that such conquest justifies a belligerent in 
prohibiting ingress and egress of vessels of aU nationS'.-^ In 
contradistinction to this artificial construction of a conquest 
of a part of the sea, some writers ® try to justify blockade by 
the necessity of war. I think, however, that no special 
justification of blockade is necessary at all. The fact is that 
the, detrimental consequences of blockade to neutrals stand 
in the same category as the many other detrimental con- 
sequences of war to neutrals. Neither the one nor the other 
need be specially justified. A blockade interferes indeed 
with the'recognised principle of the freedom of the sea, and, 
further, with the recognised freedom of neutral commerce. 
But all three have developed together, and when the freedom 
of the sea in time of peace and war, and, further, the freedom 

1 FauoMUe, § 1621, prefers to liken *• See above, vol. i. § 183a, and 

a canal to natural straits in this the WimMedon, Publications of the 
respect. Permanent Court of International 

2 Suez Canal Convention, 1888, Justice, Series A, No. 1. 

Article 1. See above, vol. i. § 183. ^ See above, § 373a. 

® Hay-Paunoefote Treaty, 1901, ® The matter is thoroughly treated 

Article 3, and Hay-Varilla Treaty, by Pauohille, BlocuSy pp. 13-36; 
1903, Article 18 : see above, vol. i. Gtildenagel, op. cit., pp. 61-86 ; and 
§ 184. On the question of the effect Genet, §§ 619-622. 
upon third States of conventions such ^ See Hautefeuille, ii. pp. 190-191. 
as these, see Roxburgh, IriterriaiioTial ® See Gessner, p. 161 ; Bluntschli, 
ConvmHons and Third States (1917). § 827 ; Martens, ii. § 124, 
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of neutral commerce, became generally recognised, tbe 
exceptional restrictions of blockade became at the same 
recognised as legitimate. 


II 

ESTABLISHMENT OP BLOCKADE 
See the literature quoted above at the commencement of § 368. 

§ 375. A declaration of blockade being ' a high ^ act of Compe- 
sovereignty/ and having far-reaching consequences upon^^^j^ 
neutral trade, it is generally recognised not to be in the Blockade, 
discretion of a commander of a naval force to establish a 
blockade without the authority of his Government. Article 9 
of the unratified Declaration of London recognised this by 
providing that ‘ a declaration of blockade is made by the 
blockading Power or by the naval authorities acting in its 
name.’ The authority of the Government to establish a 
blockade may be granted to a commander of a naval force 
for the express purpose of a particular blockade, the Govern- 
ment ordering him to blockade a certain port or coast ; or 
the Government may expressly delegate its power of declar- 
ing a blockade to a commander, for use at his discretion ; or, 
without such authorisation, it may ratify it retroactively.^ 

§ 376. A blockade does not come into being ipso facto by Dedara- 
the outbreak of war. Even the actual blocking of 
approach to an enemy coast by belligerent men-of-war need tiou of 
not by itself mean that the ingress and egress of neutral 
vessels are to be prohibited, smce it may be for the purpose 
of preventing the egress and ingress of enemy vessels only. 
Continental writers, therefore, have always considered noti- 
fication to ba.esseixtial for the estabhshment of a^b^^^ 

British, American, and Japanese writers, however, have not 
held notification to be essential, although they have con- 
sidered knowledge on the part of a neutral vessel of an 
existmg blockade to be necessary to justify her condemna- 
tion for breach of blockade.® 

^ TM Emrich and, Ma/ria (1799) And on tlie whole matter see !Fau- 
1 a Bob. 146. obille, Blocus, pp. 68-73. 

» TU Holla (1807) 6 C. Rob. 364. ® See below, § 384. 
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As to the practice of States ia regard to the kind of 
notification, it has always been usual for the commander 
who establishes a blockade to send a notification of the 
blockade to the authorities of the blockaded ports or coast 
and to the foreign consuls there. It has, further, always 
been usual for the blockading Government to notify the 
fact diplomatically to aU neutral maritime States. And some 
States, for instance France and Italy, have always ordered 
their blockading men-of-war to board every approaching 
neutral vessel and notify her of the estabhshment of the 
blockade, endorsing the notification on the ship’s papers. 
:But Great Britain, the United States of America, and Japan 
ihad not considered notification to be essential for the 
'institution of a blockade. They have held that the simple 
ifact that the approach was blocked, and egress and ingress of 
tneutral vessels actually prevented, is sufficient to make the 
'existence of a blockade known ; but when n© diplomatic 
notification had taken place, they did not seize a vessel for 
breach of blockade if her master had no actual notice of the 
existence of the blockade. British,^ American, ^ and Japan- 
ese ® practice, accordingly, has made a distinction between 
a so-called de facto blockade and a notified blockade.* 


^ The Vrouw Judith (1799) 1 C. 
Rob. 160. 

2 See TJ.S. Naval War Code, 
Articles 39-40. 

^ See Japanese Prize Law, Article 
30. 

^ If the Declaration of London had 
been ratified, Articles 8 to 12 would 
have created a common practice, for 
the Powers came to an agreement 
upon the following rules : 

(1) There was to be a declaration 
as well as a notification in order to 
make a blockade binding (Article 8). 

(2) A declaration of blockade was 
to be made either by the blockadmg 
^ Power, or by the naval authorities 
acting in its name, and was to specify 
(a) the date when the blockade 
began ; (6) the geographical limits 
of the coasthne under blockade ; and 
(c) the period within which neutral 
vessels might come out (Article 9). 
If the commencement of the blockade 
or its geographical limits were given 
inaccurately the declaration was not 


to be vahd, and a new declaration 
was to be necessary in order to make 
the blockade binding (Article 10). 
If no mention was made of the period 
within which neutral vessels might 
come out, they were to be allowed 
to pass out freely (Article 16). 

(3) Notification of the declaration 
of blockade was at once to be made. 
Two notifications were to be neces- 
sary (Article 11) : (1) by the Govern- 
ment of the blockading fieet to aU 
neutral Governments, the purpose of 
this notification being to enable 
neutral Governments to inform mer- 
chantmen sailing under their flag of 
the establishment of a blockade ; 
(2) by the officer commanding the 
blockading force to the local author- 
ities, whose duty it was to notify 
the foreign consuls at the blockaded 
port or coastline. The purpose of 
this notification was to enable neutral 
merchantmen in the blockaded port 
or ports to receive knowledge of the 
establishment of the blockade, and 
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§ 377. As regards ingress, a blockade becomes valid the Length of 
moment it is established ; even vessels in baUast have na^^"f 
right of ingress. As regards egress, it has always been usual 
for the blockading commander to grant a certain length oS 
time within which neutral vessels might leave the blockadeq 
ports unhindered ^ ; but no rule exists respecting the length 
of such time. Fifteen days have frequently been granted,® 
but in the blockades during the World War the periods 


granted were very short — namely, four days m the case of 
the blockade of German East Africa, two days in the cases 
of the blockade of the Cameroons and of the Bulgarian coast 
on the dEgean Sea, and three days in the case of the blockade 
of the coast of Asia Minor. 

§ 378. Apart from the conclusion of peace, a blockade can End of 
come to an end in four difEerent ways. ' 

It may, in the first place, be raised, or restricted in its 
limits, by the blockading Power for any reason it likes. In 
such a case it has always been usual to notify the end of | 
blockade to all neutral maritime States.® 

A blockade can, secondly, come to, an end through an, 
enemy force driving off the blockading squadron or fieet. 

In such a case the blockade ends ipso facto by the blockading ' 
squadron being driven away, whatever their intention as to 
returning may be. Should the squadron return and resume 
the blockade, it must be considered as a new.blpckade, and 
not simply the continuance of the former blockade, and the 


to prepare to leave the port within, 
the period specified in the declaration 
of blockade. If this notification had 
not been made, neutral vessels were 
to be allowed to pass freely out of 
the blockaded port (Article 16). 
y (4) The rules as to declaration and 
notification of blockade were to 
apply to cases where the limits of a 
• blockade were extended, or where 
a blockade was re-established after 
having been raised (Article 12). 

But, as has been already explained, 
the Declaration of London remains 
unratified ; and though the Allied 
✓Governments adopted the greater 
p^ of it at the outbreak of the 
World War, later they fell back 
upon ‘ the historic and admitted 


rules of the Law of Nations ’ : see 
above, §§ 292, 368. 

^ Recognised by implication in 
Article 9 of the unratified Declara- 
tion of London. 

^ According to U.S. Naval War 
Code, Article 43, thirty days were 
to be allowed ‘ unless otherwise 
specially ordered.’ 

® Article 13 of the unratified De- 
claration of London stipulated that 
the voluntary raising of a blockade, 
as also any restrictions in its limits, 
must, in the same way as the declara- 
tion of a blockade, be notified to aU 
neutral Governments by the blockad- 
ing Power, and to the local authori- 
ties by the officer commanding the 
blockading fieet. 
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steps necessary for the estahlishment of a blockade mast 
again be taken.’^ 

The third ground for the ending of a blockade is its failure 

to be effective.* " 

'The fourth ground is the capture and occupation of the 
blockaded port or coast by the blockading force. It was 
indeed held in the American Civil War, in the case of the 
Circassian,^ that this did not end the blockade ; but the 
Mixed Commission on British and American Claims, set 
up after the war, considered that judgment to be wrong, 
and awarded compensation to all the claimants.* 


Ill 

BEEECTIVENBSS OB BLOCKADE 
See the literature quoted above at the oommenoement of § 368. 

Effective § 379. The necessity that a blockade should be made 
^^^‘‘‘Uffective by the presence of a blockading squadron of 
tion to sufficient strength to prevent egress and ingress of vessels 
Hoo^te. [became gradually recognised during the first half of the 
nineteenth century ; it became formally enacted as a prin- 
ciple of the Law of Nations through the Declaration of 
Paris ® in 1866, and was recognised in Article 2 of the un- 
ratified Declaration of London. Effective blockade is the 
contrast to so-called fictitious or paper blockade, which was 
frequently practised during the seventeenth, the eighteenth, 
and at the beginning of the nineteenth century.® Eictitious 
blockade consists in declaring and notifying that a port 
or a coast is blockaded, without, however, posting a suffi- 
cient number of men-of-war on the spot to be really able to 
prevent egress and ingress of every vessel. It was one of the 

1 See Artiole 12 of the unratified Oatea, 816. Some doubt appears to 
Declaration of Loudon. have existed as to the effeotivene8S_ of 

• See below, § 382. the occupation of the port to which 

• (1864) 2 Wall. 136. the Circassian was bound. 

• However, in 1899 during the ' ‘ Les blocus, pour Stre obl^a- 
Spanish- American War, the Supreme toires, doivent Stre effectifs, o’est 
Court of the United States in The h dire, maintenus par une force 
AMs (176 U.S. 361) held the case of suflasante pour interdire rSellemmit 
toe Owccusicm to be decisive ; see I’aocSs du littoral de I’ennemi.’ 

Hyde, ii. § 842, and note in Scott, • See BauohiUe, Blocus, pp. 74-109. 
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principles of the First and of the Second Armed Neutralities 
that a blockade should always be effective ; but it was not 
till after the Napoleonic wars that this principle gradually 
found u^verseir recognition; l)uring the second half of the 
nineteenth century, even those States which had not 
acceded to the Declaration of Paris did hot dispute the 
necessity of a blockade being effective. 

§ 380. The condition of effectiveness of a blockade, as Condition 
defined by the Declaration of Paris, is its maintenance hy ^ve^ of 
mch a force as is sufficient really to prevent access to the cousfjf Blockade. 
But no unanimity exists respecting what is required tol 
constitute an effective blockade according to this definition.' 

Apart from differences of opinion regarding points of minor 
interest, it may be stated that in the main there have been 
two conflicting opinions. 

According to one opinion, the definition of an effective 
blockade pronounced by the First Armed Neutrality of 1780 
is vahd, and a blockade is effective only when the approach 
to the coast is barred by a chain of men-of-war, anchored 
on the spot, and so near to one another that the line cannot 
he passed without obvious danger to the passing vessel.^! 

This corresponds to the practice followed before the World ' 

War hy France. 

According to another opinion, a blockade is effective 
when the approach is watched — ^to use the words of Dr. 
Lushington * — ‘ by a force sufficient to render the egress 
and ingress dangerous, or, in other words, save under 
peculiar circuihstances, as fogs, violent winds, and some' 
necessary absences, sufficient to render the capture of vessels 
attempting to go in or come out most probable.’ According 
to this' opihion, there need be no chain of anchored men-of- 
war to expose to a cross fire any vessels attempting to break 


1 See Hautefeuille, ii, p. 194 ; 
Gessner, p. 169 ; Kleen, i. § 129 ; 
Boeok, Nos. 676-681 ; Dupuis, Nos. 
173-174; Bauchille, Bloctta, pp. 110- 
142; Genet, §§624-528, 641-646. 
Phillimore, iii. § 293, takes up the 
same standpoint in so far as a 
hlookade de facto is concerned : * A 
hlookade de facto should be ejffected 
laj stationing a number of ships, and 


forming as It were an arch of circum- 
Tallation round the mouth of the 
prohibited port, where, if the arch 
fails in any one part, the hlookade 
itself fails altogether.’ 

2 In his judgment in The Franciska 
(1866) Spinks 287. For a survey of 
other oases and awards see Ha/rvoerd 
Beaearch (1939), pp. 710, 711. 
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the blockade ; a real danger of capture suffices, whether the 
danger is caused by cruising or anchored men-of-war. This 
is the standpoint of the theory and practice of Great Britahi 
and the United States, and it seems likewise to be that of 
Germany and several German writers.^ 

The Declaration of London, if it had been ratified, would 
have settled the controversy at least to the extent of deter- 
mining that ‘ the question whether a blockade is effective, 
is a question of fact,’ ^ and thereby recognising by implica- 
tion, the before-mentioned decision of Dr. Lushington. But, 
as has been explained,^ the Declaration remains unratified, 
and it was abandoned by Great Britain and France during 
the World War. 

Instru- ^ § 380<x. It has been shown ^ that the normal instrument 
blockade is a squadron of men-of-war, and that, provided 
rhat the condition of effectiveness can be attained thereby, 
even one man-of-war stationed in a narrow channel may be 
enough. The basis of a lawful blockade must always be 
one or more men-of-war, but their operations may be 
supplemented by other agencies. Thus, in certain cases, and 
in the absence of a sufficient number of men-of-war, a 
blockade may be made effective by planting land batteries 
fwithin range of any vessel attempting to pass, provided that 
I there be at least one man-of-war engaged in the blockade.^ 
And it has been held that a blockade does not cease to be 
effective because it is supplemented by men-of-war belonging 
to an ally which has not participated in the declaration of 
the blockade.® 

It is a moot point ’ whether submarine vessels, particu- 
larly when operating as submarine vessels and not as surface 
craft, can without the co-operation of surface craft con- 


1 See Perels, § 49 ; Bluntsclili, § 829 ; 
Liszt, § 64 A. 

2 Article 3, 

« Above, §§ 292, 368. 

See above, § 368. 

® The Nancy (1809) 1 Acton 63 ; 
The Circassian (1864) 2 WaU. 136 ; 
The Olinde Bodrigues (1898) 174 
XJ.S. 610. See also BluntsoMi, § 829 ; 


Perels, § 49 ; GefEoken in HoUzendorff, 
iv. p. 760 ; Walker, Manual, § 78. 

® The Aghios Spiridon and other 
oases in PanchiUe, Jur. ital., 4. 

’ See Winfield in Lawrence, § 249 ; 
see also Laurens, op. cit. (above, 
§ 368), pp. 22-66, 131-209. See also 
Laurens, Le hlocus et la guerre sous- 
marine (1924) ; Renault, Le sous- 
rmrin et sa situation dans le droit des 
gens (1932), pp. 93-124. 
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stitute a lawful blockade ; for the limitations inherent in 
them make it difficult for them to follow the usual practices 
of surface craft iirenforcing a blockade. 

A very unsatisfactory article (2) of Hague .Convention 
VIII., which has already been discussed, ^ prohibits the 
laying of ^ automatic contact mines off the coasts and ports 
of the enemy with the sole object of intercepting com- 
mercial shipping.’ 2 

§ 3806. As blockade has been, historically, a purely naval Blockade 
institution it has been maintained that there cannot be an.^^^^‘ 
aerial blockade pure and simple.^ This is'certamly true if 
we have in mind a blockade regulated by the rules and safe- * 
guards hitherto applying to this aspect of naval warfare. 

Such part as aircraft may legitimately play in relation' to 
blockade is either, actively, as an auxiliary arm of naval 
blockade or, passively, when aircraft is denied ingress or 
egress in connection with an established naval blockade. In 
the latter case, in so far as the blockade is directed against 
aircraft, the rules governing such questions as effectiveness 
of blockade, notification,^ and consequences of breach of 
blockade will in practice correspond to those applicable to 
vessels. But it seems clear that in the future aircraft will 
primarily form an important subsidiary arm of the block- 
ading naval forces directed against vessels. In that case, 
so long as such auxiliary aircraft can be used subject to the 
established rules of blockade, it constitutes a substantial 
element in ascertaining the effectiveness of the blockade. 

On the other hand, the effectiveness of a nayal blockade, 
maintained with or without the assistance of aircraft, is not 
affected by the failure to prevent the passage of enemy or 
neutral aircraft.® 


1 See above, § 182a. 

8 As to a ‘ stone blockade ’ see 
above, § 368. 

® See Spaight, Air, p. 396 ; Moore, 
Ifitmiaiional Law and Some Current 
lllusiona (1924), pp. 206, 207. And 
see Harvard Research (1939), pp. 709- 
714, and Hoijer in Acta Scandinavica 
(1938), pp. 107-116. See also Smith 
in B.r., xvii. (1936) pp. 37-44. 

* See as to these Spaight, Air, pp. 
337-399. 


® It was pointed out in the comment 
on Article 63 of the Hague Rules, 
which provided for the capture of 
aircraft engaged in breatog the 
blockade, that ‘ the invention of 
aircraft cannot impose upon a belli- 
gerent who imposes a blockade the 
obligation to employ aircraft in co- 
operation with its naval forces * : 
Misc. No. 14 (1924), Omd. 2201, pp. 
60, 61. 
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§ 381. It is impossible to state exactly what degree of 
danger to a vessel attempting to pass is necessary to prove 
an eflEective blockade. It is recognised that a blockade does 
not cease to be effective because now and then a vessel 
succeeds in passing the line unhindered, provided that there 
was so much danger as to make her capture probable.^ 

§ 382. A blockade is effective so long as the danger lasts 
which makes probable the capture of such vessels as attempt 
to pass the approach. It ceases ijpso facto by the absence of 
such danger, whether the blockading men-of-war are driven 
away, or are sent away for the fulfilment of some task which 
has nothing to do with the blockade, or voluntarily with- 
draw, or allow the passage of vessels in other causes than 
those which are exceptionally admissible. 

On the other hand, practice,^ and the majority of writers, 
have always recognised that a blockade does not cease to 
be effective because the blockading force is driven away for 
a short time through stress of weather, and Article 4 of 
the unratified Declaration of London adopted this view by 
providing that ‘ a blockade is not regarded as raised if the 
blockading force is temporarily withdrawn on account of 
stress of weather.’ British ^ writers have also denied that 
a blockade ceases to be effective because a blockading 
man-of-war is absent for a short time for the purpose of 
chasing a vessel which succeeded in passing the approach 
unhindered,^ but the unratified Declaration of London did 
not recognise this.® 


IV 


BREACH OE BLOCKADE 
See the literature quoted above at the commencement of § 368. 

§ 383. Breacli or violation of blockade is the unallowed 
ingress or egress of a vessel in spite of the blockade. An 

1 See The Franciska (1886) Spinks ® See Twiss, ii. § 103, p. 201, and 
287, which was reversed by the Privy PhilHmore, iii. § 294. 

Council, but not on this point (10 * See Article 37 of U.S. Naval War 

Moore P.C. 37). Code. 

® See the Report of the Drafting 
* The Columbia ( 1799) 1 C. Rob. 164. Committee on Article 4. 
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attempted breach is, so far as a punishment is concerned, 
treated in the same way as a consummated breach ; but 
the practice of States has dijffered as to the time at which, 
and the act by which, an attempt to break a blockade 
commences. 

§ 384. Since breach of blockade is, from the standpoint No 
of the blockading belligerent, a criminal act, l^mowledge on^°^^ 
the part of a vessel of the existence of a blockade is essential Notice of ' 
for ma&ng her egress or ingress a breach of blockade. Blockade, 

It is for this reason that Continental theory and practice 
have never considered a blockade established without local 
and diplomatic notification, so that every vessel might have, 
or might be supposed to have, notice of its existence. For 
the same reason some States, for instance France and Italy, 
have never considered a vessel to have committed a breach 
of blockade unless, before her attempted ingress, one of the 
blockading cruisers stopped her, gave her special warning,, 
and recorded the warning in her log-book.^ 

British, American, and Japanese practice regarding the 
necessary knowledge of the existence of a blockade on the 
part of a vessel has always made a distinction between actual 
and constructive notice, no breach of blockade having been 
held to exist without either the one or the other.^ Actual 
notice has been understood to mean knowledge acq[uired 
by a direct warning from one of the blockading men-of-war, 
or knowledge acquired from any other pubhc or private 
source of information. Constructive knowledge has been 
understood to arise when a vessel has been presumed to 
know of the blockade on the ground either of notoriety or 
of diplomatic notification. The existence of a blockade has 
always been presumed to be known to vessels within the 
blockaded ports ; but it has been a question of fact whether 
it was known to other vessels. Knowledge of the existence 
of a.' blockade has always been presumed if sufficient time 
had elapsed after the home State of the vessel had received 
diplomatic notification of the blockade for it to inform all 

1 See above, § 370. Article 26. As to the probable appli- 

* See Holland, Prize Law, §§ 107, cation of this practice to aircraft see 
114-127; U.S, Naval War Code, Spaight, Air, pp, 398-399. 

Article 39 ; Japanese Prize Ijavr, 
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vessels sailing under its flag, whetlier or no they had actually 
received, or taken notice of, the information.^ 

§ 385. The practice of States, as well as the opinions of 
writers, have differed much as to what acts of a vessel 
constitute an attempt to break blockade. 

(1) The Second Armed Neutrality of 1800 sought to 
restrict an attempt to break blockade to the employment 
of force or ruse by a vessel on the line of blockade for the 
purpose of passing through. This was, on the whole, the 
practice of France, which moreover, as stated before, re- 
quired that the vessel should before the attempt have 
received special warning from one of the blockading men- 
of-war. Many writers ^ took the same standpoint. 

(2) The practice of other States, for instance Japan, 
approved by many writers,® went beyond this, and con- 
sidered that an attempt to break blockade had been made 
when a vessel, with or without force or ruse, endeavoured 
to pass the line of blockade ; when, for instance, a vessel 


^ Th& Vrouw Judith (1799) 1 0. 
Rob. 160 ; The Neptunus (1799) 2 
C. Rob. 110; The Calypso (1799) 

2 0. Rob. 298 ; The Neptunus (1800) 

3 0. Rob. 173 ; The Eoffnung (1805) 
6 C. Rob. 112. 

Tho unratified Declaration of 
London followed, to a certain extent, 
British, American, and Japanese 
practice; it differed chiefly in that 
the presumption of knowledge of a 
blockade was never to be absolute, 
but might in every case be rebutted. 
Article 14 provided that ‘the lia- 
bility of a neutral vessel to capture 
for breach of blockade is contingent 
on her knowledge, actual or pre- 
sumptive, of the blockade.’ Know- 
ledge of the blockade was to be pre- 
sumed, failing proof to the corUrary, 
in case the vessel had left a neutral 
port subsequent to the notification of 
the 'blockade to the Power to which 
such port belonged, and provided 
that the notification was made in 
sufficient time (Article 16). But in 
case a neutral vessel approaching a 
blockaded port had neither actual 
nor presumptive knowledge of the 
blockade, she was not to be con- 
sidered in delicto^ and notification 


had to be made to her by recording 
a warning in her log-book. Further, 
if a neutral vessel was coming out gf 
a blockaded port, she had to be 
allowed to pass free, in case, through 
the negligence of the officer com- 
manding the blockading fleet, no 
declaration of blockade had been 
notified to the local authorities, or 
in case, in the declaration as notified, 
no period had been mentioned within 
which neutral vessels might come 
out (Article 16). However this may 
be, the Declaration remains un- 
ratified, and modifications were made 
with regard to presumed knowledge 
of the existence of a blockade when 
its rules were put into force by the 
AUied Powers at the outbreak of the 
World War. 

* See Hautefeuille, ii. p. 234; 
Kleen, i. § 137 ; Gessner, p. 202 ; 
Dupuis, No. 186; Fauohille, Bhcus, 
p. 322. I 

® See Bluntschli, § 836 ; Perels, 
§ 61 ; Geffcken in Boltzendorffy iv. 
p. 763; Rivier, ii. p. 431. See also 
§ 25 of the Prussian Regulations 
(1864) concerning Naval Prizes, and 
Article 29 of the Japanese Naval 
Prize Law. 
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destined for a blockaded place was found anchoring or 
cruising near the line of blockade. 

(3) The practice of Great Britain and the United States 
of America went furthest, since it considered that an attempt 
to break blockade had been made when a vessel, not destined 
according to her ship’s papers for a blockaded port, was 
found near it and steering for it ; or when a vessel, destined 
for a port the blockade of which was diplomatically notified, 
started on her journey knowing that the blockade had not 
been raised (except when the port from which the vessel 
sailed was so far distant from the scene of war as to justify 
her master in starting for a destination known to be block- 
aded on the chance of finding that the blockade had been 
removed, and with an intention of changing her destination 
should that not prove to be the case).^ This practice, 
further, applied the doctrine of continuous voyages ^ to 
blockade, for it considered that an attempt to break blockade 
was committed by a vessel which, although ostensibly 
destined for a neutral or an unblockaded port, in reality 
intended, after touching there, to go on to a blockaded port.^ 

(4) During the Civil War, the American Prize Courts 
carried the practice further by condemning vessels for 
breach of blockade which knowingly carried to a neutral 
port cargo ultimately destined for a blockaded port, and 
by condemning for breach of blockade such cargo ^ as was 
ultimately destined for a blockaded port, when the carrying 
vessel was ignorant of its ulterior destination. Thus the 
Bermuda,^ a British vessel with a cargo part of which was, 
in the opinion of the American courts, ultimately destined 
for the blockaded ports of the Confederate States, was seized 
on her voyage to the neutral British port of Nassau, in the 
Bahama Islands, and condemned for breach of blockade by 
the American courts. The same happened to the British 
vessel Stephen Hart,^ which was seized on her voyage to 

^ See Holland, Prize Law, § 133, and The James Cook (1810) Edwards 
and U.S. Naval War Code, ^iole 261. 

* 42 ; The Betsey (1799) 1 C. Rob. 322. * But not the vessel. 

* On this doctrine see below, * (1866) 3 Wall. 614. 

§ 400 (n,). • (1866) 3 Wall. 569 ; Scott, 

* See Holland, Prize Law, § 134, 988. 



646 


BLOCKADE 


[§385 


the neutral port of Cardenas, in Cuba. And in the famous 
case of the Springbok,^ a British vessel also destined for 
Nassau, in the Bahama Islands, which was seized on her 
voyage to this neutral British port, the cargo alone was 
finally condemned for breach of blockade, since, in the 
opinion of the court, the vessel was not cognisant that the 
cargo was intended to reach a blockaded port. The same 
happened to the cargo of the British vessel Peterhoff^^ 
destined for the neutral port of Matamoros, in Mexico. 
The British Government declined to intervene in favour of 
the British owners of the respective vessels and cargoes.^ 

It is true that the majority of authorities ^ assert the 
illegality of these judgments of the American Prize Courts, 
but it is a fact that Great Britain at the time recognised as 
correct the principles which are the basis of these judgments.® 


1 (1866) 5 WaU. 1. 

2 (1866) 6 Wall. 28 ; Scott, Cases, 
980. 

® SeeParl.Papers,Misc.No. 1(1900). 

* See, for ijistaiice, Holland, Prize 
Law, p. 38, n. 2 ; Phillimore, iii. 
§ 298 ; Twiss, Belligerent Right on the 
High Seas (1884), p. 19 ; HaU, § 263 ; 
Gessner, KriegfUhrende und neutrale 
Mdchte (1877), pp. 95-100; Blunt- 
schli, § 835 ; Perels, § 51 ; FaucMUe, 
Blocus, pp. 333-344; Martens, ii. § 
124. See also Wharton, iii. § 362, 
p, 401, and Moore, vii. § 1276. See 
also Baty in Qrotius Society, xi. (1926) 

pp. 21-28. 

® The tmratified Declaration of 
London sought to effect a settlement 
of this controversial matter. 

Article 17 provided that ‘neutral 
vessels may not be captured for breach 
of blockade except within the area of 
operations of the men-of-war detailed 
to render the blockade efiEective ’ ; 
and Article 19 provided that ‘ what- 
ever may be the ulterior destination 
of a vessel or of her cargo, she may 
not be captured for breach of block- 
ade, if, at the moment, she is on the 
way to a non-blockaded port.’ 

According to these provisions, a 
neutral vessel, to be guilty of an 
attempt to break blockade, must 
actually have entered the area of 
operations (rayon d^action) of the 
blockading fleet. This area of opera- 


tions was to be a question of fact in 
each case (Report of the Drafting 
Committee on Article 17). 

But the mere fact that a neutral 
vessel had entered the area of opera- 
tions was not to be sufficient to 
justify her capture; she had also 
to be destined for, and be on her 
way to, the blockaded port. If she 
passed through the area of operations 
without being destined for, and on 
her way to, the blockaded port, she 
was not attempting to break the 
blockade. Even should the ulterior 
destination of a vessel or her cargo 
be the blockaded port, she was not 
to be regarded as attempting to 
break the blockade, if, at the moment 
of visit, she was really on her way to 
a non-blockaded port (Article 19). 
However, she had to be really, and 
not only apparently, on her way to 
a non-blockaded port; if it could 
be proved that in reality her imme- 
diate destination was the blockaded 
port and that she only feigned 
to be destined for a non-blockaded 
port, she might be captured, for she 
was a<}tually attempting to break 
the blockade (see the Report of the 
Drafting Comnoittee on Article 19). 

However that may be, these pro- 
visions excluded the application to 
blockade of the doctrine of continuous 
voyage in any form. But at the 
outbreak of the World War the 
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§ 386. Although blockade inwards iuterdicts iugr ftaa to When 
all vessels, if not especially licensed, ^ necessity makes 
exceptions to the ruie.'^ sideied 

According to the practice which before the World War^^^e^ 
had been quite general, whenever a vessel, either by need 
of repairs,® stress of weather,* want of water® or provisions, 
or upon any other ground, was absolutely obliged to enter 
a blockaded port, such ingress did not constitute a breach of 


blockade. On the other hand, according to British practice 
at any rate, ingress did not cease to be breach of blockade if 
caused by intoxication of the master,® ignorance ’ of the coast, 
loss of compass,® endeavour to get a pilot,® and the like, or an 
attempt to ascertain whether the blockade was raised.** 

§ 387. There are a few cases of egress which, according to When 

Egress is 


Declaration had not been ratified, 
and though at first the Allied Govern- 
ments adopted most of its rules, 
including Article 19, in March 1916 
(London Gazette^ March 31, 1916), they 
abandoned that article, and declared 
that the principle of coniiinuous voyage 
or ultimate destination should apply 
to blockade. Later, as has already 
been explained, they abandoned the 
Declaration altogether (see above, 
§§ 292, 368). 

Article 80 of the Erench Instructions 
of 1934 provides expressly that ‘ no 
vessel shall be exempt from capture 
for a breach of blockade for the sole 
reason that, at the time of the visit, 
she was on her way to a non-blockaded 
port.’ 

^ See above, § 370. 

2 As to the application of similar 
exceptions to aircraft see Spaight, 
Aify pp. 398-399. 

* The Oharlotta (1810) Edwards 262. 

* The lortuna (1803) 6 0. Bob. 27. 

5 The Hurtige Eane (1799) 2 C. 

Bob. 124. 

* The Shepherdess (1804) 5 0. Bob. 
262. 

7 TU Adonis (1804) 6 C. Bob. 256. 

® The Mizabefh (1810) Edwards 198. 

* The Eeutralitet (1806) 6 0. Bob. 
30. 

The Spes and Irene (1804) 6 0. 
Bob. 76. 

^ See Holland, Prize Law, §§ 135- 


136 ; and The James Cook (1810) not oon- 
Edwards 261. sidered 

■ The unratified Declaration of Breach of 
London recognised that necessity Blockade, 
makes exceptions to the rule that 
vessels may not enter a blockaded 
port. Article 7 provided that ‘in 
circumstances of distress, acknow- 
ledged by an officer of the blockad- 
ing force, a neutral vessel may enter 
a place under blockade, and subse- 
quently leave it, provided that she 
has neither discharged nor shipped 
any cargo there.’ However, this 
article did not define circumstances ^ 
of distress, and made it a condition 
that those circumstances must be 
acknowledged by an officer of the 
blockading force. (See the case 
of the ClumberhaH, a British vessel 
condemned by the Italian Prize 
Court for having entered a blockaded 
area during the Turco-Italian War, 
in 1912, under a plea of distress, 
without first having had the cause 
of distress verified by the blockading’ 
fleet. The facts were stated in the 
House of Commons on May 26,' 

1914; see Hansard, 63, p. 108.)^ 
Ever^hing was therefore, primu 
facie at any rate, left to the con- 
sideration of that officer. But once 
he had acknowledged that the vessel 
was in distress, he was in duty 
bound (see Beport of the Drafting •. 
Committee on Article 7) to allow 
her to enter the blockaded port, 
unless he relieved the distress himself. 
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the practice of Great Britain and most other States before 
the World War, were not considered breaches of blockade 
outwards.^ Thus a vessel which was in a blockaded port 
before the commencement of the blockade ^ was allowed to 
sail from it in ballast, as was also a vessel that had entered 
during a blockade, either in ignorance of it, or with the 
permission of the blockading squadron.® Thus, further, a 
vessel, the cargo of which was put on board before the 
commencement of the blockade, was allowed to leave the 
port afterwards unhindered.^ Thus, again, a vessel obliged by 
absolute necessity to enter a blockaded port was afterward 
allowed to leave it unhindered. And a vessel employed by 
the diplomatic envoy of a neutral State for the exclusive pur- 
pose of sending home from a blockaded port distressed seamen 
of his nationality ® was also allowed to pass unhindered.® 
Passage § 388. A breach of blockade can only be committed by 
Passing through the blockaded approach. Therefore, if the 
aded maritime approach to a port is blockaded, but an inland 
Bwachof canal leads from it to another unblockaded port or to a 
Blockade, neutral port, no breach of blockade is committed by the 
egress or the ingress of a vessel passing such canal for the 
purpose of reaching the blockaded port.’ 


V 


CONSEQUENCES OE BREACH OF BLOCKADE 
See the literature quoted above at the commencement of § 368. 


Capture 

of 

Blockade 

running 

Vessels. 


§ 389. It is universally recognised that a vessel may only 
_ be captured for a breach of blockade while in delicto ; that 


1 See Holland, Prize Law, § 130 ; 
Twiss, ii. § 113 ; Phillimore, iii. § 313. 

2 The Frederick Moltke (1798) 1 
C. Rob. 86. 

3 The Juno (1799) 2 C. Rob. 116. 

^ The Vrouw Judith (1799) 1 C. 
Rob. 160. 

3 The Pose in Bloom (1811) 1 
Dod. 66. 

* The unratified Declaration of 
London recognised by Article 7 — see 
above, § 386 (n.) — ^that a vessel which, 
on account of distress, entered a 
blockaded port must be allowed to 


leave it afterwards, provided she 
had neither discharged nor shipped 
cargo there ,* and Article 16 -H 3 ee 
above, § 384 (n.) — provided that a 
vessel coming out of a blockaded port 
in the circumstances there mentioned 
must be allowed to pass free. But 
beyond these the Declaration did not 
specify any cases in which egress 
was not to be considered breach of 
blockade. 

7 The Stert (1801) 4 C. Rob, 66; 
The Ocean (1801) 3 0. Rob. 297. See 
Phillimore, iii. § 314. 
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means during an attempt to break the blockade, or during 
the breach itself. But here again practice as well as theory 
have differed much, since there has been no unanimity with 
regard to the extent of time during which an attempted 
breach or an actual breach could be said to be continuing. 

It has already been stated ^ that it has been a moot point 
from what moment a breach of blockade can be said to have 
been attempted, and that, according to the practice of 
Great Britain and the United States, the fact that a vessel 
destined for a blockaded port was startmg on her voyage 
constituted an attempt. It is obvious that this controversy 
bears upon the question from what point of time a blockade- 
running vessel must be considered in delicto. 

But it has been likewise a moot point when the period of 
time during which a blockade-running vessel might be said 
to be in delicto comes to an end. According to Continental 
theory and practice, the vessel has been considered to be 
in delicto only so long as she is actually on the line of block- 
ade, or, having fled from there, so long as she is being pursued 
by one of the blockading cruisers. On the other hand, 
according to the practice of Great Britain ^ and the United 
States,^ a blockade-running vessel has been held to be in 
delicto so long as she has not completed her 'ooyage from the 
blockaded port to the port of her destination and back to the 
port from which she sta/rted originally^ the voyage out and 
home being considered one voyage. But a vessel has been 
held to be in delicto only so long as the blockade continued, 
capture being no longer admissible in case the blockade had 
been raised or had otherwise come to an end.^ 

1 Above, § 386. or if the blockade was raised. Under 

® The Welvaart van Pillaw (1799) this rule, a blockade-breaking vessel 
2 C. Bob. 128 ; The General Hamilton was liable to capture so long as the 
(1806) 6 0. Rob. 61. piarsuit lasted, whether or no she was 

» See U.S. Naval War Code, .stiU within the area of operations ; ^ 
Article 44, even if for a while she had taken 

* The Declaration of London refuge in a neutral port, she might, 
sought to settle the controversy, on coming out, be captured, provided 
for, according to Article 20, a vessel that the captor was one of the men- 
was to be in delicto so long only (see of -war of the blockading force which 
below# § 428a) as she was being pur- had pursued her and waited for her 
sued by a man-of-war of the blookad- outside the port of refuge (see^ the 
ing force (and not by any other Report of the Drafting Committee 
cruiser), and she might no longer be on Article 20). However, the De- 
captured if the pursuit was abandoned claration has not been ratified. 
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§ 390. Capture being effected, the blockade-runner must 
be sent to a port, to be brought before a Prize Court. For 
this purpose the crew may be temporarily detained, as they 
will have to serve as witnesses. In former times the crew 
could be imprisoned, and it is said that even capital ^ 
punishment could have been pronounced against them. 
But since the eighteenth century this practice of imprisoning 
the crew has been abandoned, and nowadays the crew may 
not even be made prisoners of war, but must be released as 
soon as the Prize Court has pronounced its decision.^ The 
only penalty which may be pronounced is confiscation of 
the vessel and the cargo. But the practice ® of the several 
States has differed much concerning the penalty for breach 
of blockade. According to British and American practice 
before the World War, confiscation of both vessel and 
cargo might take place in case the owners of the vessel were 
identical with those of the cargo. In case vessel and cargo 
had not the same owners, confiscation of both took place 
only when the cargo consisted of contraband of war or the 
owners knew of the blockade at the time the cargo was 
shipped for the blockaded port.^ It mattered not whether 
the captured vessel which carried the cargo had herself 
actually passed through the blockaded line, or whether the 
breach of blockade was effected through the combined 
action of lighters and the vessel, the lighters passing the 
line and discharging the cargo into the vessel near the fine, 
or mce versa.^ The cargo alone was confiscated, according 
to the judgments of the American Prize Courts during the 
Civil War in the case of the S pringbok and in similar cases,® 
when goods ultimately destined fOT a blockaded port were 
sent to a neutral port on a vessel whose owners were ignorant 
of this ulterior destination of the goods.’ 


^ See Bynkershoek, QuaestioTbes 
Juris publici, i. c. 11. 

2 See Calvo, v. §§ 2897-2898 ; U.S. 
Naval War Code, Article 45. 

® See Faucliille, Blocus, pp. 367- 
394; Gessner, pp. 210-214; Perels, 
§ 51, pp. 276-21S. 

* The Mercurius (1798) 1 C. Rob. 
80 ; TU Columbia (1799) 1 C. Rob. 
154 ; TJbe Alexander (180i) 4 0. Rob. 


93; TU Adonis (1804) 6 C. Rob. 
256 ; The Exchange (1808) Edwards 
39 ; The Panaghia Bhomba (1868) 12 
Moore R.O. 168. See PhiUiniore, iii. 
§§ 318-319. 

® The Maria (1806) 6 0. Rob. 201. 

® See above, § 385 (4). 

’ Tbe Declaration of London pro- 
posed to settle tbe matter by a very 
simple rule, for according to Article 
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VI 

the so-called LONG-DISTANCE BLOCKADE 

giggins in Hall, § 266a— Winfield in Lawrence, § 252— Bellot in Pitt Cobbett, 

Leading Gases, ii. 654— Hyde, ii. §§ 829-832— Garner, ii. §§626-531, 
Developments, pp. 376-382, and in A.J», xxv. (1931) pp. 36-49 — Navello, 

Devolution du droit de visits et du droit de prise au oours de la dernilre gu&rre 
(1926), pp. 193-213 — ^Fenwick, pp. 661-653 — ^Keith’s Wbeaton, pp. 1022- 
1028 — ^PaucbiUe, §§ 1666 (21)-1656 (26) — ^Liszt, § 64 A — ^Knnz, pp. 268-263 
— Genet, §§ 662-661 — ^Verzijl, The Law of Prize with regard to Neutrals in 
the World War (1917) (in Dutch), pp. 39-313— Parmelee, Blochade and Sea 
Power (1924) — ^Briggs, The Doctrine of Continuous Voyage (1926) — Spaight, 
Commerce— Borchard in A,S. Proceedings, 1923, pp. 61-70 — Graham, The 
Controversy between the United States and the Allied Governments respecting 
Neutral Rights and Commerce during the Period of American Neutrality 
(1914-1917), University of Texas Bulletin, pp. 1-192 — Jessup, American 
Neutrality and International Police (1928), pp. 32-64 — Guichard, The Naval 
Blochade, 1914-1918 (translation from the jFrench, 1930) — ^Lord Eustace 
Percy, Maritime Trade in War (1930), pp. 33-66 — ^Martini, Blochade im 
Wdthriege (1932) — ^the same, Reformvorschldge zum Seehriegsrecht (1933), 
and in Nordish, T.A., v. (1934) pp. 67-74 — ^Turlington, Neutrality, vol. iii., 

The World War Period (1936) — Malkin in B.Y., 1922-1923, pp. 87-98 — 

Trimble in A.J., xxiv. (1930) pp. 79-99 — ^Baty in AJ., xxv. (1931) pp. 

626-641. 

§ 390a. In the foregoing sections of this chapter the con- The Long- 
ception of blockade as understood before the World War, glo^^e 
and the rules of International Law concerning it, have been ^ 1916- 
explained and discussed. The World War did not illustrate 
or develop these rules, because the few blockades that were 
declared — ^blockades of the coast of German East Africa, 
of the Cameroons, of Bulgaria on the ^gean Sea, of Asia 
Minor, and a few others i — provoked little or no contro- 
versy, and played no part in the major operations of the 
war. The Central Powers, whose surface warships were only 
able to leave their base for an occasional raid, were certainly 
in no position to maintaia an effective blockade in accord- 
ance with the rules set forth in this chapter ; while the 

21 the penalty for blockade-breaking the cargo consisted of contraband was 
was to be condemnation of thejyessel not mentioned by Article 21, but its 
in all cases, and condemnation of the condemnation is a matter of course, 
cargo also, unless it was proved that However, the Declaration has not 
at the time of the shipment of the secured ratification, 
goods the shipper neither hnew, nor 

could have hnown, of the intention of ^ Details in Gamer, ii. § 610. See 
the vessel to break the blockade. The also de la Chaise, Les hlocus riguliers 
case in which the whole, or part, of pendant la grande guerre (1938), 
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Allied and Associated Powers, confronted by mines and 
submarines along a coastline highly organised for defence 
found it impracticable to establish a blockade of Germany 
of a type known in former wars. Instead, fhey resorted to 
what is called a long-distance blockade,'^ 

It has already been said ^ that when, in February 1915 ^ 
Germany declared the waters round the British Isles to be 
a war zone, and proclaimed that all enemy ships found in 
that area would be destroyed, and neutral ships might be 
exposed to danger, Great Britain announced that, in concert 
with her allies, she would endeavour, as a measure of retalia- 
tion, to prevent commodities of any kind from reaching or 
leaving Germany. The Order in Council of March 11, 1915, 
which gave effect to this decision was expressly stated to be 
retahatory, and did not speak of establishing a blockade, 
with the recognised rules for which it did not conform. But 
only a few days later the British Foreign Secretary an- 
nounced the new policy to the United States ambassador 
in the words : ^ The British Fleet has instituted a blockade, 
effectively controlling by cruiser ‘‘ cordon ” all passage to 
and from Germany by sea.’ ^ 

This long-distance blockade was promptly challenged by 
neutrals, and in particular by the United States of America.* 
She admitted that, as great changes had occurred in the 
conditions and means of naval warfare since the rules 
hitherto governing legal blockade were formulated, a ‘ close ’ 
blockade with its cordon of ships in the immediate oiBang of 
the blockaded ports might be no longer practicable ; but 
she complained that the British measures did not even 
conform with ‘ the spirit and principles of the essence of 
the rules of war.’ ® 

^ See Gamer, ii. §§ 609-531, and in Miso. No. 14 (1916), Cmd. 8233, p. 1, 
A.J., ix. (1916) pp. 843-867 ; Perrin- No. 16 (1916), Cmd. 8234, p. 2. 
jaquet in JE.G., xxiv. (1916) pp. 210- ® Her main grounds of critioism 

266; Piggott, The Neutral Merchant were (l)t]iat these measures amoun^ 
(1916). to a blockade of neutral ports — ‘ so 

^ Bee above, § 319. ^ great an area of the high seas is 

® Pari. Papers, Miso. No. 6 (1916), covered, and the cordon of ships is 
Cmd. 7816, p. 26 ; for the correspond- so distant from the territory affected, 
mg French decree see Verzijl, § 322. that neutral vessels must necessarily 
^ In Notes dated April 2, 1916, and pass through the blockading force 
November 6, 1916 ; Pari. Papers, in order to reach important neutral 
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§ 3906. Whatever may have been the merits of the pro- 
tracted controversy,^ Great Britain and her allies apphed 
themselves to the difificiilt task of discriminating between 
bona fide neutral commerce and that intended for Germany. 


ports whicli Great Britain, as a belli- 
gerent, has not the legal right to 
blockade’ (Note of April 2, 1916. 
See also Note of November 6, 1915, 
No. 21) ; (2) that, as trade between 
Scandinavian ports and German 
Baltic ports was not intercepted, 
these measures did not ‘ bear with 
equal severity’ upon all neutrals 
(Note of April 2, 1916. See also Note 
of November 6, 1916, No. 20) ; and 
(3) that they were not effective, since 
‘German coasts are open to trade 
with the Scandinavian countries ’ 
and ‘ German naval vessels cruise 
both in the North Sea and the Baltic 
and seize and bring into German 
ports neutral vessels bound for Scan- 
dinavian and Danish ports ’ (Note of 
November 6, 1916, No. 19). The 
United States argued that ‘ measured 
by the three universally conceded 
tests above set forth ’ the British 
long-distance blockade could not be 
' regarded as constituting ‘ a blockade 
, in law, in practice, or in effect * (Note 
/of November 6, 1916, No. 22). 

To these arguments the British 
Government replied (in Notes dated 
July 23, 1916, and April 24, 1916 : 
’Parl. Papers, ibid.) that these measures 
amounted to ‘ no more than an adapt- 
ation of the old principles of blockade 
to the peculiar circumstances ’ (Note 
of July 23, 1916, No. 2) of the World 
War, and that, although they ought 
not to be judged with strict reference 
to the rules applicable to blockade 
(Note of April 24, 1916, No. 36), they 
were in harmony with the spirit of 
those rules (Note of April 24, 1916, 
No. 33). To the American complaint 
(1) that they constituted a blockade 
of neutral ports, Great Britain replied 
that ‘if the blockade can only be- 
come effective by extending it to 
enemy commerce passing through 
neutral ports, such an e:^nsion is 
defensible and in accordance with 
principles which have met with 
gwxeral acceptance ’ (Note of July 
23, 1916, No. 9) that the Allied 
Governments made every effort to 


discriminate between bona fide neutral 
commerce and that intended for Ger- 
many (Note of April 24, 1916, No. 26), 
and that they had ‘ tempered the 
severity ’ with which their measures 
might press upon neutrals by imposing 
penalties less drastic than those 
invariably inflicted for a breach of 
the old form of blockade (Note of 
July 23, 1916, No. 11). To the con- 
tention (2) that it was not impartial, 
she replied that ‘the passage of 
commerce to a blockaded area across 
a land frontier or across an inland 
sea has never been held to interfere 
.with the effectiveness of the blockade 
... if the doctrine of continuous 
voyage may rightly be applied to 
goods going to Germany through 
Rotterdam, on what ground can it 
be contended that it is not equally 
applicable to goods with a similar 
destination passing through some 
Swedish port and across the Baltic 
or even tirbugh neutral waters only ? ’ 
(Note of April 24, 1916, No. 35). 

With reference to the complaint 
(3) that the long-distance blockade 
was not effective. Great Britain 
expressed a doubt whether there had 
ever been a blockade where the ships 
which slipped through bore so small 
a proportion to those which were 
intercepted (Note of April 24, 1916, 
No. 33). 

^ Eor opinions on the legality of 
the long-distance blockade and the 
probable development of blockade in 
the future see the literature quoted 
before § 390a above. A good deal of 
light is thrown upon the personal 
and less public factors in the Anglo- 
American controversy in Hendrick, 
Life and Letters of Walter Mines Page, 

i. and ii. (1922), iii. (1926), and in 
Seymour, iTdimate Papers of Colonel 
House, i. and ii. (1926). See also 
Savage, Policy of the United States 
toward Maritime Commerce in War, 

ii. , 1914-191S (United States, Govern- 
ment Printing Office, 1936) ; Morissey, 
The American Defence of Neutral 
Rights, 1914^1917 (1939). 
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They set up departments which investigated the machinery, 
and the subterfuges, of German overseas trade; they 
identified goods originating in Germany, by insisting that 
all exports from adjacent countries should be accompanied 
by certificates of origin. They induced importers in these 
countries to form representative associations, and entered 
into agreements ^ with these associations under which goods 
consigned to them were generally exempted from interfer- 
ence, in return for a guarantee that neither the goods, nor 
their products, should reach the enemy in any form. Of 
such associations the Netherlands Overseas Trust was the 
first 2 ; others were formed in Sweden, Norway, Denmark, 
and Switzerland.® They persuaded many shipping lines, 
wdth a view to avoiding the costly delay of elaborate visit 
and search, to undertake, if so required, to bring back to 
England any suspected goods which were not discharged 
at the port of examination, or to store them until the end of 
the war, or to hand them to their consignees only under 
stringent guarantees that neither they, nor their products, 
would reach the enemy. They persuaded other shippmg 
lines only to accept goods for Northern Europe when accom- 
panied by a certificate from the Allied authorities that they 
would be allowed to pass the blockade.^ They refused to 
supply bunker coal to neutral vessels unless their owners 
would undertake that no vessel owned, chartered, or con- 
trolled by them should trade with an enemy port, or carry 
goods of enemy origin or destination. Finally, they sought 
to make agreements with representative bodies of neutral 
traders under which the import of any given article to a 
neutral country was limited to the amount of its true 
domestic requirements.® 

However, the aim of the Allied Governments was not 
wholly realised, even by these measures, as long as the 


^ See Spaight, Commerce, cii. v. 
(‘The Trade-Restriction Agreements 
of the Great War ’), on the potentiali- 
ties of this policy. 

* See Vandenbosoh, The Neutrality 
of the Netherlands during the World 
War (1927). 

® See Guichard, The Naval Block- 
ade, 1914-191$ (1930, translation from 


the French), pp. 137-256, and Turling- 
ton, Neutrality, vol. iii.. The World 
War Period (1936), pp. 67-99. 

^ See below, § 4216, on the ‘Naricert’ 
system. 

® These measures are all described 
in Pari. Papers, Misc. Ko. 2 (1916), 
Cmd. 8145. 
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United States remained neutral. But after she had entered 
the ■war, in April 1917, she prohibited exports to the neutral 
countries of Northern Europe except under licences which 
were only given in return for satisfactory guarantees. This 
she was legaEy entitled to do, and the isolation of the Central 
Empires was complete.^ 

§ 390c. The war which broke out with Germany in 1939 The Long- 
brought a repetition of the measures described above as the 
long-distance blockade. On November 27, 1939, Great the 
Britain issued, as a measure of retaliation against illegal wax. 
mine-laying and submarine warfare, an Order in Council 
ordering the seizure, followed by detention or sale, of goods 
laden in German ports or of German origin or ownership.^ 

The Order followed largely the lines of the Order in Cormcil 
of March 11, 1915. France issued a similar Order.® Neither 
was formally described as a blockade, and there is no doubt 
that these measures could not be squared with the technical 
req[uirements of the law of blockade as generally accepted. 

But it is equally clear that in so far as modem warfare has 
assumed a predominantly economic character,* some of the 


' See Gainer, ii. § 630. And see, 
generally, on tlie participation of the 
United States in the measures of 
commercial control of the belligerents, 
Phillips in AJ., xxvii. (1933) pp, 675- 
693, and Morissey in AJ,^ xxxi. (1937) 
pp. 17-30. 

® It provided that every merchant- 
vessel which sailed from an enemy 
port after December 4, 1939, may 
be required to discharge in a British 
or Mied port any goods on board 
laden in such enemy port and that 
the same applied to vessels sailing 
from a port other than an enemy 
port having on board goods of enemy 
origin or of enemy property. It was 
provided that such goods, unless 
^ordered by the Court to be requisi- 
tioned by the Crown, shall be detained 
or sold under the direction of the 
Coort. The proceeds of goods so sold 
or the goods themselves were to be 
dealt with at the conclusion of peace 
in ‘ such manner as the Court may in 
the circumstances deem just.’ . 

® J.O., November 28. A number 
of neutral States formally protested 
agaiast these measures as being con- 


trary to International Law. For the 
Italian protest of March 3, 1940 and 
the British reply see Cmd. 6191. The 
United States and Russia reserved the 
right to claim compensation. 

^ It is this fact of the increased 
importance of the economic weapon 
rather than other changes which will 
probably operate in the future in the 
direction of reducing the cogency of 
the claim of neutrals to unimpeded 
commercial intercourse with the beUi- 
gereuts. Historically, the law of 
blockade and contraband has been 
the result of a compromise between 
the conflicting claims of the neutral 
States to undisturbed intercourse with 
both b^gerents and other neutrals 
and the insistence of the belligerents 
on the right to deprive their opponents 
of the opportunity of receiving by sea 
articles which may be useful in war. 
The substance of the compromise thus 
achieved has been influenced by the 
relative military and political strength 
of the belligerent and the neutral. 
But the principal factor in shaping 
the law on the subject has been the 
circumstance that in the wars of the 
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rules of the accepted law of blockade have become inapplic- 
able in the changed conditions of naval war and of com- 
munications, and that unless altered by agreement they are 
likely to be honoured more in the breach than in the 
observance. Thus viewed, measures regularly and uniformly 
repeated in successive wars in the form of reprisals and 
a.imiTig at the economic isolation of the opposing bell^erent 
must be regarded as a development of the latent principle 
of the law of blockade, namely, that the belligerent who 
possesses the efiEective command of the sea is entitled to 
deprive his opponent of the use thereof for the purpose 
either of navigation by his own vessels or of conveying on 
neutral vessels such goods as are destined to or originate 
from him. The principle of ultimate destination ^ and~we 
may add — of ultimate origin of such goods has rendered 
irrelevant the fact that the measures in question are os- 
tensibly directed against vessels and goods proceeding to 
or coming from a neutral port or coast as distinguished feom 
enemy territory proper. 

eighteenth and the nineteenth cen- others, brought into prominence the 
turies the range of articles of decisive claim of the belligerent to be entitled 
importance for the belligerent was to prevent his opponent from using 
distinctly limited and the inducement the open sea for conveying on neutral 
to make concessions to the commercial vessels the produce of his territory 
requirements of the neutral corre- and thus strengthening his economic 
spondingly large. The comprehensive- position in foreign markets, 
ness of modem warfare has vitally 

affected the situation. It has, amongst ^ See §§ 385, 400-403a 
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head of § 368 also deals with Contraband.) 


Definition § 391. The term contraband is derived from the Italian 
blS”or ‘ contrabbando,’ which, itself deriving from the Latin 
Wm. ° ‘ contra ’ and ‘ bannum ’ or ‘ bandum,’ means ‘ in defiance 

of an injunction.’ Contraband of war ^ is the designation 
of such goods as are forbidden by either belligerent to be 
carried to the enemy on the ground that they enable Mm 
to carry on the war with greater vigour. But tMs definition 


1 Although — see above, §§ 173-174 
— ^prevention of carriage of contra- 
band is a means of sea warfare 
against the enemy, it chiefly concerns 
neutral commerce, and is, there- 
fore, more conveniently treated with 
neutrality. — ^A good short survey of 
the origin and development of the 
modern law of contraband is given 
1iy Pyke, The Law of Contraband 


(1916), pp. 29-64. The same work 
(pp. 100-104) gives an account of 
the attempt to abolish contraband 
altogether. For some ^ si^eenth- 
century traces of the recognition of 
contraband in English history see 
Holdsworth, History of English Law, 
V. (1924) pp. 47-49 ; Jessup and Deik, 
op. cit. (on the early development of 
the law of contraband). 



CONOEPTIOH* OP CONTRABAifD 


658 


§391] 

is only formal, as it does not state what kind of goods belong 
to the class of contraband. This has been much contro- 
verted. Throughout the seventeenth, eighteenth, and nine- 
teenth centuries, the matter stood as Grotius had explained 
it. Although he did not employ the term contraband, which 
only came into general use after his time, he treated of the 
matter, and distinguished ^ three ^ereni kinds of articles. 
Firstly, those which, as arms for instance, can only be made 
use of in war, and which are, therefore, always contraband. 
Secondly, those, as for example articles of luxury, which 
carTnever be made use of in war, and which, therefore, are 
never contraband. Tlmdly, those which, as money, pro- 
visions, ships, and articles of naval equipment, can be made 
use of in war as well as in peace, and which are, on account 
of their ambiguous use, contraband or not according to the 
circumstances of the case. In spite of Bynkershoek’s decided 
opposition ^ to this distinction, the practice of most belli- 
gerents has been in conformity with it. A great many 
treaties have, from the beginning of the sixteenth century, 
been concluded between many States for the purpose of 
fixing what articles belonging to the class of ambiguous use 
should, and what should not, be regarded between the 
parties as contraband ; but these treaties disagree with one 
another.® And, so far as they are not bound by a treaty, 
belligerents exercise their discretion in every war, according 
to the special circumstances and conditions, in regarding, 
or not regarding, certain articles of ambiguous use as contra- 
band. The endeavour of the First and the Second Armed 
Neutralities of 1780 and 1800 to restrict the number and 
kinds of articles that could be regarded as contraband failed ; 
land the Declaration of Paris of 1856 uses the term contra- 
(band without attempting to dej&ne it. By Articles 22-29 
of the Declaration of London of 1909 the Powers seemed to 
have come to an agreement concerning what articles are, 

^ See Grotius, iii. o. 1, §6: ‘Sunt navitus adsunt. ... In tertio illo 
enim res quae in bello tantum usum genere usus anoipitis distinguendus 
habent, ut arma : sunt quae in bello erit belli status. . . .’ 

habent usmn, ut quae Yolup- , Qucustionea Jwie pubKei. i. o. i. 
tati msemunt : sunt quae et m bello 

et extra bellum usum babent, ut ® Por a survey of these treaties s|^„. 
pecuniae, commeatus, naves, et quae Jessup and Deik, cited above. 
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and what are not, contraband ; but the Declaration re- 
mained unratified, and the World War has shown that it 
is impossible to settle once and for all the question what 
articles are to be considered as contraband. Furthermore, 
the interests of the States when they are belligerents are 
opposed to their interests when they are neutrals ; and for 
this reason all States when belligerents take up a different 
attitude with regard to contraband from that which they 
take up when neutrals. 

§ 392. Apart from the distinction between articles which 
can be made use of only in war and those of ambiguous use, 
two different classes of contraband must be distinguished. 

There are, in the first place, articles which by their very 
character are destined to be used in war. In this class are 
to be reckoned, not only arms and ammunition, but also 
such articles of ambiguous use as military stores, naval 
stores, and the like. These are termed absolute contraband. 
There are, secondly, articles which, by their very character, 
are not necessarily destined to be used in war, but which, 
under certain circumstances and conditions, can be of the 
greatest use to a belligerent for the continuance of the war. 
To this class belong, for instance, provisions, coal, gold, and 
silver. These articles are termed con^ifio^ .m^^rdaUve 
contraband. 

Although hitherto not all the States have made this dis- 
tinction, which is important not only in determining whether 
or not a particular article is contraband, but also in deter- 
mining the consequences of carrying contraband,^ neverthe- 
less they have made a distinction in so far as they varied the 
list of articles which they declared contraband in their 
different wars. Certain articles, as arms and ammunition, 
have always been on the list, whilst other articles were only 
considered contraband when the circumstances of a par- 
ticular war made it necessary. The unratified Declaration 
of London adopted ^ the distiuction, but added a third 
class,® to which were assigned all articles which were either 
not susceptible of use in war, or the possibility of the use 
of which in war was so remote as practically to make them 
1 See below, § 405. * Articles 23, 24, ® Article 27. 
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not susceptible of use in war. Tbese articles were termed 
free articles?- 

But although till the outbreak of the World War the dis- 
tinction between absolute and conditional contraband 'was 
certainly correct in theory, and of value in practice, that, war 
has shaken, its foundation. It dates from the time when 
armies were small, and comprised only a very small fraction 
of the population of the belligerent countries. But during 
the World War, when, as has already been explained, ^ every 
fit male in each belligerent State became by choice or com- 
pulsion a member of the military forces, when the whole 
country with all its resources was gradually mobilised, and 
the means of commurdcation were nationalised and developed 
to an unprecedented and unforeseen degree, it was widely 
maiatained that the distinction between absolute and condi- 
tional contraband was out of date,- seeing that a belligerent 
Government could at any moment, and would if necessary, 
lay its hand on, and requisition, all articles in the country 
which were, or might be, of use for carrying on the war.® 

§ 393. That absolute contraband cannot, and need not. Articles 
be restricted to arms and ammunition only and exclusively, 
becomes obvious if it be remembered that other articles, Contra- 
although of ambiguous use, can be as valuable and essen- 
tial to a belligerent for the continuance of the war. The 
machinery and material necessary for the manufacture of 
arms and ammunition are almost as valuable as the latter 
themselves, and warfare on sea can as little be waged with- 
out vessels and articles of naval equipment as without arms 
and ammunition. But no unanimity exists with regard to 
such articles of ambiguous use as are to be considered as 
absolute contraband, and States, when they go to war, 

^ But there are a number of other miKtary and the civilian constituents 
free articles, although they do not of a country which national service 
belong to the articles characterised and the pooling and rationing of all 
above j see below, § 396a. the resources and supplies of a State 

a Above § 67a. engaged in a great conflict have 

’ ^ * proved to be no longer sound. In 

® Spaight, AWf p. 394, speaking minor wars, or those of the colonial 
of the disappearance of the distinc- type (such as the Boer War), the 
tion between absolute and conditional cUstinotion will, however, possibly 
contraband, says ; ‘ It was founded reappear.* See also Erie Bicharda 
in a differentiation between the in JS.T., 1922-1923, at p. 16. ^ 
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increase or restrict, according to the circumstances of the 
particular war, the list of articles they consider absolute 
contraband. 

But although belligerents must be free to take into con- 
sideration the circumstances of the particular war, as long 
as the distinction between absolute and conditional contra- 
band is upheld it ought not to be left altogether to their 
discretion to declare any articles they like to be absolute 
, contraband. The test to be applied is whether, in the special 
circumstances of a particular war, or considering the deyelop- 
ment of the means used in making war, the article con- 
cerned is by its character destined to be made use of for 
military, naval, or air-fleet purposes because it is essential 
^ to those purposes. If not, it ought not to be declared 
absolute contraband. However, it may well happen that 
an article which is not by its very nature destined to be 
made use of in war, acquires this character in a particular 
war and under particular circumstances ; and in such case 
it may be declared absolute contraband. Thus, for instance, 
foodstuffs cannot, as a rule, be declared absolute contraband ; 
but if the enemy, for the purpose of securing sufidcient for 
his military forces, takes possession of all the foodstuffs iu 
the country, and puts the whole population on rations, food- 
stuffs acquire the character essential to articles of absolute 
contraband, and can therefore be declared to be such. Or, 
to give another example, cotton was not in former wars con- 
sidered to be absolute contraband, because its use for mili- 
tary purposes was of minor importance ; but nowadays the 
importance of cotton for the^ manrifactwe. pf JdighjexplQsiyes 
has become. so apparent, that during the World War the 
AUies had, in 1915, to declare it absolute contraband. But, 
as has been said, the distinction, between absolute an^^ 
tion^.contraband threate ns to disap pear.^ 

Articles 22 and 23 of the Declaration of London distin- 
guished two classes of absolute contraband. Article 22 
enumerated ele TCn which might always^ 

without special (J^aration and notice, be treated as absolute 

^ 1 For German cases during the World War on the distinction between 
absolute and conditional contraband see Verzijl, §§ 416-432. 
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contraband. Articlg..25.,QO»).prised articles exclusively used 
for war which were not enumerated amongst the eleven 
groups of the first class, but might also be treated as absolute 
contraband after special declaration and notification. Such a 
declaration might be published during time of peace, and 
notification thereof had then to be addressed to all other 
Powers ; but if the declaration was published after the out- 
break of hostilities, a notification had only to be addresse 
to the neutral Powers. Should a Power — see Article 2^ 
waive the right to treat as absolute contraband any article y 
comprised in the first class, notification thereof had to be 
made to the other Powers. 


The list of articles in the first class embodied a conip’^°' 
mise, for it included several articles — such as saddled, 
draught, and pack animals suitable for use in war— 

Great Britain and other Powers formerly only considered as 


conditional contraband. 

However, the Declaration of London remained unratifi®*^ ’ 
and although at the outbreak of the World War 
Britain and her allies adopted most of its rules,^ they reject® 
the list of absolute contraband which it contained. Purrug 
the war they so increased the number of articles of absoluf® 
contraband by successive orders that the fi-na.] British li®'^> 
dated July 2, 1917, covered two pages of the London . 

The list of articles of absolute contraband announced at t ft 
beginning of the war in 1939 was less detailed but in 


stance equally comprehensive.® 

^ See above, § 292. tion on land, in the water or 

® July 3, 1917. machines used in their manuf ac £ . 

® A Eoyal Proclamation, issued in repair ; component parts 
the London Gazette on September 4, instruments, articles, neoessa^ 
specified the following goods as convenient for their use ,* ; 

articles of absolute contraband : ingredients used in their manafS’® 

(a) kinds of arms, ammunition, articles necessary or oonveniai^ 
explosives, chemicals suitable for use the production or use of ^ 
in chemical warfare, and machines for materials or ingredients. . „ 
their manufacture or repair ; com- (c) .^1 means of comiauiii® auip- 
ponent parts thereof ; articles neoes- tools, implements, instruments, 

sary or convenient for their use ; ment, maps, pictures, ®^^Lents 

materials or ingredients used in their other articles, machines, or 
manufacture ; articles necessary or necessary or convenient for 
oonvenient for the production or use on hostile operations ; articles 
of such materials or ingredients. sary or convenient for their ^ 

(b) Puel of all kinds ; all con- facture or use. xridence 

trivances for, or means of transporta- (d) Coin, bullion, currency, 
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Articles § 394. There are many articles which are not by their 
character destined to be made use of in war, but which are 
traband. nevertheless of great value to belligerents for the continuance 
of war. Such articles are conditionally contraband, which 
means that they are contraband when it is clearly apparent,^ 
having regard to the destination of the vessel carrying them, 
or to their consignee, that they are intended to be used for 
military or naval purposes. But neither the practice of the 
several States nor the opinion of writers agree upon the 
matter, and it is in particular controversial ^ whether or no 
foodstuffs, horses and other beasts of burden, coal and other 
fuel, money and the like, and cotton, may conditionally be 
declared contraband. 

(1) That foodstuffs should not under ordinary circum- 
stances be declared contraband, there ought to be no doubt. 
There are even several writers ^ who emphatically deny that 
they could ever be conditional contraband . But the ma j ority 
of writers have always admitted that foodstuffs destined for 
the use of the enemy army or navy might be declared contra- 
band. This has been the practice of Great Britain,^ the 
United States of America, and Japan. But in 1885, during 
her hostilities against China, France declared rice to be 
absolute contraband, on the ground of the importance of 
/ this article to the Chinese population. Again, Russia in 1904, 
during the Russo-Japanese War, declared rice and provi- 
sions to be absolute contraband ; on the protest of Great 
Britain and the United States of America, however, she 
altered her decision, and treated these articles as conditional 


of debt ; also metal, materials, dies, 
plates, machinery or other articles 
necessary or convenient for their 
manufacture. 

The German Prize Regulations of 
August 28, \%Z^(Reich 8 ge 8 < 2 izblaUi 1939, 
i. p. 1685) included a list of articles 
of absolute contraband which, on the 
whole, followed that of the Declaration 
of London. On September 12 (idid., 
p. 1762) Germany published a new 
list which was, in substance, identical 
with that proclaimed by Great Britain 
on September 4. 

^ See below, § 395. 


2 See Perels, § 46, and Hall, §§ 242- 
246, who gave bird’s-eye views of the 
controversy. 

® See, for instance, Bluntsohli, 
§ 807. For an interesting discussion 
of the question of foodstuffs as contra- 
band see the proceedings of the Mixed 
Commission under Article VII. of the 
Treaty of 1794 between Great Britain 
and the United States : Moore, Iwier- 
national Adjudication, Modem Ser., 
iv. (1931), in particular the Opinions 
in The Neptune, pp. 372-443. 

* The Jonge Margaretha (1799) 1 
C. Rob. 189. 
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contraband only.i Article 24 of the nnratified Declaration 
of London declared foodstuffs to be conditional contraband, 
and they appeared as conditional contraband in the British ^ 
and German ® contraband lists during the World War. 

(2) The importance of horses and other beasts of burden for 
cavalry, artillery, and military transport explains their fre- 
quently being declared as contraband by belligerents. No 
argument against their character as conditional contraband 
can have any basis.* 


(3) Since men-of-war are nowadays propelled by steam 
power, the importance of coal, and other fuel, for waging 
war at sea, is obvious. For this reason Great Britain has, 
ever since 1854, maintained that coal, if destined for belli- 
gerent men-of-war or belligerent naval ports, is contraband. 
But in 1859 France and Italy did not take up the same 
standpoint. Russia, although in 1885 she declared that she 
would never consent to coal being regarded as contraband, 
in 1904 declared coal, naphtha, alcohol, and every other 
kind of fuel, to be absolute contraband. And she adhered 
to this standpoint, although she was made to recognise the 
distinction between absolute and conditional contraband. 
Article 24 of the unratified Declaration of London declared 
fuel, and therefore coal, to be conditional contraband, and 
during the World War Great Britain so treated all fu el, 
except mineral oils, which were declared absolute contraband 
in view of their absolute necessity for use in motors, aero- 


1 See the oases of the Arabia and 
the Galchas (Hurst, i, pp, 62, 143), 
in which the Russian Supreme Prize 
Court recognised the distinction 
between absolute and conditional 
contraband. 

® London Gazette^ July 3, 1917. 
The British list referred to in these 
sections is the final list issued on 
July 2, 1917. 

® London Gazette, August 7, 1917. 
The German list referred to in these 
sections is that promulgated by ordin- 
ance on June 26, 1917. There had 
been many earlier lists. 

* But they were frequently de- 
clared absolute contraband, as, for 
instance, by Article 36 of the United 


States Naval War Code of 1900. 
Russia, which during the Russo- 
Japanese War altered the standpoint 
at first taken up by her, and recog- 
insed the distinction between ab- 
solute and conditional contraband, 
nevertheless adhered to her declara- 
tion of horses and beasts of burden 
as absolute contraband. The un- 
ratified Declaration of London, by 
Article 22, also declared them to be 
absolute contraband, and they so 
figured in the British and German con- 
traband lists during the World War. 
They were clearly covered by the 
expression * all means of transporta- 
tion ’ in the list of absolute contraband 
ublished in Great Britain in Septem- 
er 1939. 
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planes, and submarines. Germany declared coal, coke, and 
mineral oils to be absolute contraband, and other fuel to be 
conditional contraband. 

(4) As regards money, unwrought precioiis metals which 
may be coined into money, bonds, and the like, the mere 
fact that a neutral is prohibited by his duty of impartiality 
from granting a loan to a belligerent ought to bring convic- 
tion that these articles are certainly contraband if destined 
for the enemy State or its forces. | However, these articles 
are seldom brought by neutral vessels to belligerent ports, 
since under the modern conditions of trade belligerents can 
be supplied in other ways with the necessary funds. Be 
that as it may, in 1916, during the World War, the Allies, 
who at the beginning of the war had declared gold, silver, 
and paper money to be conditional contraband, proclaimed 
that they would thenceforth treat gold, silver, paper money, 
all negotiable instruments, and the like, as absolute contra- 
band. | These articles figured as absolute contraband in the 
German list. 

(5) As regards raw cotton, it is asserted^ that in 1861, 
during the Civil War, the United States declared it absolute 
contraband under quite peculiar circumstances, since it took 
the place of money sent abroad for the purpose of paying 
for vessels, arms, and ammunition. But this assertion is 
erroneous.® Be that as it may, raw cotton could not, prior 
to the World War, properly be considered absolute contra- 
band. For this reason Great Britain protested when Russia 
in 1904, during the Russo-Japanese War, declai’ed raw 
cotton to be absolute contraband ; but although Russia at 
first seemed inclined to give way ® to this protest, she finally 
adhered to her original attitude. Article 28 of the unratified 
Declaration of London put raw cotton on the free list, and 
during the World War the Allies at first did not declare it 


1 See HaU, § 246 ; Taylor, § 662 ; 
Wharton, iii. § 373. 

* See Moore, vii. § 1264, and 
Holland, Leitera to ‘ The Times ’ upon 
Wa/r and Neutrality (3rd ed., 1921), 
pp. 161-156. 


* See the decision of the Supreme 
Prize Court in the case of the Gcdchaa 
(May 7, 1906, see Hurst, i. p. 143) ; 
whereas in the case of tine St Kilm 
(Dec. 11, 1908, see Hurst, u p. 202) 
this same court decided that raw 
cotton was absolute contraband. 
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contraband. But in time its importance for the manufacture 
of high explosives became so apparent tiiat they declared to 
be absolute contraband : ‘ raw cotton, lintcrs, cotton waste, 
cotton yarns, cotton piece-goods, and other cotton products 
capable of being used in the manufacture of explosives.’ ^ 
Cotton also figured as ab.soiute contraband in the German list. 

By the unratified Declaration of London t%vo classes of 
conditional contraband were distinguishetl. 

Article 24 enumerated fourteen grou{)s of articles which 
might always, without .sjieciai declaration ami notice, be 
treated as conditional <^ontral)and. Article 25 consisted of 
articles which wen* not enumerutefl, either amongst the 
eleven groups of ahsulutt* eontrahand contained in Article 22, 
or amongst the fotirteen groujts of conditional contrabaml 
contained in Article 24, but were neverthe!e.ss .susceptible of 
use in war as well as for purposes of peace : these might also 
be treated as conditional contraband, but only after special 
dedaratioH and natijicafian. With rcgartl to this declaration 
and notification, the same pntcislure wa.s to la* followed as 
in the case of absolute eojitralamd.''* 

But the. list containcil in the unralilknl Declaration of 
London wa.H not adopted by Great Britain <luring tlio World 
War. While at finst ojily slight alUu’ntions were made in it, 
it was varied by HUeces.sive orders, and the tinni list contained 
in the prociainatitm of .f uly 2, H»17, comprised some thirty- 
four kinds of artitdes classed us eonditiemul contraband.* At 
the beginning of the war in lltUti eonditiojiai contraband was 
declared generally to c<iinpri.se all kinds of fuotlsluffs, feed, 
forage, ami clothing, and articles ami materials used in their 
production.* 

triephonr mAit^riab. avail* 

ablt* far m war {other than 
whirh ahaolnte con- 

tmtmnti}* of all kinda {othi^r 

than wariihipK, whirh ware abaoluto 
pontrabancl), 

* Boj^ombor 4, 

Argentina, Hoviat Eu«aia, and 
iiom« other Btatfn |irotoit«d againat 
tho iiii'luaion of foodatufa in tha 
rontraband liat* Tha Final Ait of 
Iktobar 3» 1939, of tba maating of 
Foratgn Minlatars of tha Amanaan 


^ See (iamar, ii. { 493. 

* See abova, { 393. 

* London OaxHU^ July 3, 1917. 
Among them ware ; Ebidiianf, booU 

g ihoae eui table for u»»a in war, 
clothing auitabla fur ioh* in 
docki, tiald’gbiaiiaa, fouiUtuHii, 
», fuel (other than mlnaral oiln, 
which were abaoluta contraband), 
glue, hantewi, homa-ahoaa, naiitiaal 
^trtimenta, certain oila ami fata 
t<^pelh«r with oIeagl<^o^ aaacla. nuta 
m kemela, railway, talagri|ih, and 
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§ 395. Whatever may be the natxire of articles, they are 
'never contraband unless they are destined ^ for the use of a 
:belUge.reut.ip.. war. Arms and ammunition destined for a 
'neutral are as little contraband as other goods with the 
same destination. Hostile destination, which is essential 
even for articles which are obviously used in war, is all the 
more important for such articles of ambiguous use as are 
only conditionally contraband. Thus, for instance, provi- 
sions and coal are perfectly innocent and not at all contra- 
band if they are destined for use by a neutral.^ 

The unratified Declaration of London, in Articles 30 to 36, 
comprised every detailed rules ^ with regard to hostile 


Republics at Panama (see above, p. 
604) registered opposition to tho 
placing on lists of contraband of food- 
stuffs and clothing intended for 
civilian populations and not destined 
directly or indirectly for the use of a 
belligerent Government or its armed 
forces : International Conciliation^ 
January 1940, No. 356, p. 23 ; A.J., 
xxxiv. (1940), SuppL, p. 14. The 
German list of articles of conditional 
contraband published on September 
12, 1939, was a literal reproduction 
of the British list: ReichsgesetzblaUt 
1939, i, p. 1752. 

1 Goods are destined for the use 
of a belligerent in war, not only when 
they are shipped to an enemy con- 
si^ee, but also when they are 
shipped, after the outbreak of war, 
by a neutral consignor to a neutral 
consignee with the intention that 
they should ultimately become the 
property of the enemy. The fact 
that at the time of capture the legal 
property in the goods had not passed 
from the consignor does not matter, 
because in such caso capture is 
regarded as delivery and the goods 
are treated in a Prize Court as enemy 
property. See The Louisiana [1918] 
A.C. 461 ; 3 B. and C.P.C. 60, and dis- 
tinguish The Kronprinzessin Victoria 
[1919] A.C. 261 ; 3 B, and C.P.C. 
247. See also The Rijn [1917] P. 
146 ; 2 B. and C.P.C. 607 ; [1919] 
A.C. 646; 3 B. and C.P.C. 362; 
The Bdlig Olav [1919] A.C. 626; 
3 B. and C.P.C. 268 ; The Noordam 
(1918) 3 B. and C.P.C. 317; The 
Kronprim Quslaf [1919] P. 182; 


3 B. and C.P.C. 432; The Oranje 
Nassau [1919] P. 346; 3 B. and 
C.P.C. 638; The Vrna [1920] A.C. 
899; 3 B. and C.P.C. 596; The 
Nome [1921] 1 A.C. 765 ; 3 B. and 
C.P.C. 977. In determining what is 
the ultimate destination of a ship, 
the important factor is * the intention 
of the person who is in a position to 
control tho destination ^ — The Louiau 
ana, supra \ The Twee Ambt [1920] 
P. 413 ; 3 B. and C.P.C. 730. 

* However, tho destination of the 
articles must not bo confused with the 
destination of the vessel which carries 
them. For, on the one hand, certain 
articles with a hostile destination are 
considered contraband although the 
carrying vessel is destined for a neutral 
port, and, on the other hand, certain 
articles, although they are without a 
hostile destination, are considered 
contraband because the carrying 
vessel is to touch at an intermediate 
enemy port and is, therefore, destined 
for such port, although her ultimate 
destination is a neutral port. 

® ( 1 ) The destination of articles of 
absolute contraband was, according to 
Article 30, to be considered hostile if 
it were shown that they were being 
sent either to enemy territory, or to 
territory occupied by the enemy, or 
to the armed forces the enemy; 
and, according to Aftiole 31, hostile 
destination of absolute contraband 
was to be considered as completely 
proved, (i) when the goods were con- 
signed to an enemy port or to ^ 
armed forces of the enemy, 
when the vessel was to call at enemy 
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destination, distinguishing clearly Ijctwecn the character- 
istics of hostile destination in the case of absolute contraband 


ports only, or was to touch at an 
enemy port, or meet the armefl forces 
of the enemy, before reaching the 
neutral port to which the cargo con- 
oemod was consigned. 

(2) The destination of artieles of 
conditional contraband, on the other 
hand, was, according to Arthtle 3!), 
considered to be hostile if th<‘y were 
intended for the uk<? of the armed 
forces, or of a government depart- 
ment, of the enemy vState, unless in 
this latter case the circumstances 
showed that the artieles could not 
in fact be used for warlike purposes. 
(See The Comiantitwn (1910) 2 B. 
and C.P.C. 140, where the Egyptian 
Prize Court held that the owner of 
certain conditional contraband ct>n- 
signed to Smyrna ha<l established 
that it was for private consumption. 
In The N(yrne 11921] 1 A.(\ 795 ; 3 B. 
and C.P.O. 977, a case of comlitional 
contraband (oranges) shipptal to a 
neutral port, the Privy t’ouncil re- 
fused to hokl that * the nu‘rt‘ faet 
that goods will be offerc<l for sale by 
auction at the jmrt of arrival is itself 
conclusive of the innm^eiujy of th<‘ir 
destination.’) (lold anti silver in coin 
or bullion and paper money were, 
however, in every case to be regardcnl 
as having a hostile destinatitm if in- 
tended for a government department 
of the enemy Btato. Acconling to 
Article 34, hostile tlestination of 
conditional contraband was to bo 
presumed, unless the contrary was 
proved, when the articles were con- 
signed, (i) to enemy authorities, or 
to an efnemy contractor established 
in the enemy country who as a 
matter of common kiu)wledge sup- 
plied articles of this kind to the 
enemy, or (ii) to a fortihed place of 
the enemy or to another place serving 
as a base— whether of operations or 
supply— for the armed force* of the 
enemy. (During the World War- 
see the British Note of February 19, 
1915, to the United Statee in A.J., 
ix. (1915), Suppl., p. 176— (Germany 
claimed to treat praotieally every 
town or port on the English East 
Ooaet as a fortified place and base 
of operations. Moreover, one of 
her cruisers sank the neutral Dutch 


vessel Maria in September 1914, 
while carrying grain (conditional 
contraband) from California to 
Dublin and Belfast, on the ground 
that Dublin and Belfast served as 
bases for the armed forces of Great 
Britain. Bee Garner, ii. p 486, 508, 
and text of the decision in iJ.F., ix. 
(1916) p. 408, and in A.J., x. (1916) 
p. 927. Again— SCO the German Note 
to the United States of April 6, 1915, 
in A.J., ix. (1915), Bpocial Suppl., 
p. 181 — Germany justihed the sinking 
of the American vessel WilUa7n I\ Frye 
carrying a cargo of wheat to Queens- 
town, Falmouth, or Plymouth on the 
ground that these ports were * strongly 
fttrtilied ICnglish coast places, which, 
moreover, servo as bases for the British 
naval forces ’ : Hyde, ii. § 758. Bee 
also The, Zmmnd^ Grotins Annuaire^ 
1919-1920, p. 79; and, for other 
cases, Vt*rzijl, § 461.) On the other 
hand, if the artit^lcs were not so con- 
signed, and if the contrary was not 
pmved, their <leHtinaiion was pre- 
Humeti to he ntm-hostilc. . In the case 
of a nuTchantthan which could her- 
self be comlitional etmlraband (see 
b(*low, § 397), if bound to a fortified 
plat'O of the enemy, or to another 
place serving as a base for the armed 
forces of the enemy, there was to be 
no preaumptioti of a hostile destina- 
tion, but a direct proof was to be 
necessary that she was destined for 
the use of the armed forces, or of a 
government department, of the enemy 
State. 

As to the fate of the relevant pro- 
visions of the Declaration of London 
during the World War see below, 
§ 403<i. Eventually, by the Maritime 
Eights Order in C’ouncii of July 7, 
1916, the Declaration of London was 
abandoned, and it was provided that 
’ the hostile destination required for 
the condemnation of contraband 
articles shall be presumed to exist, 
until the contrary is shown, if the 
goods are consigned to or for an 
enemy authority, or an agent of the 
enemy State, or to or for a person 
in territory ^longing to or occupied 
by the enemy, or to or for a person 
who during the present hostilities has 
forwarded contraband goods to an 
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and of conditional contraband. These rules, with modifica- 
tions and additions, were adopted by the Allies in the World 
War until the abandonment of the Declaration by the 
Maritime Rights Order in Council of July 7, 1916. 

Free § 396. It is obvious that such articles as are not susceptible 

Articles. declared contraband, whether 

their destination be hostile or not. 

The unratified Declaration of London, by Article 27, 
expressly recognised this, and in Article 28 — in a so-called 
free list — enumerated seventeen groups of articles which 
might never be declared contraband in spite of their hostile 
destination. This free list was, however, not adopted by the 
Allies during the World War ; several articles enumerated 
therein were declared contraband, and thereby the free list 
obviously lost all value. In the future, as in the past, it will 
remain for the belligerents to consider whether or no they 
will treat an article as free, provided that they do not violate 
the general principle ^ that only such articles may be 
declared contraband as enable the enemy to carry on the 
war with greater vigour. 

Articles § 396a. However, there are two groups of articles which 
te^e^ must always be recognised as free. 

use of the In the first place, those articles which serve exclusively to 
VM^”or wounded may never be treated as contra- 

to aid the band even if their destination is hostile. They may, how- 
ever, m case of urgent military necessity, and subject to the 
5 payment of compensation, be requisitioned, if they are des- 


enemy authority, or an agent of the 
enemy State, or to or for a person 
in territory belonging to or occupied 
by the enemy, or if the goods are 
consigned “ to order,” or if the ship’s 
papers do not show who is the real 
consignee of the goods.’ 

The French Instructions of 1934 
lay down that hostile destination of 
absolute contraband is proved if the 
goods are consigned to an enemy agent 
in a neutral port or are consigned to 
order or without the name of the 
consignee to a neutral port which 
since the beginning of hostilities has 
habitually served as a port of transit 
for the enemy (Articles 44(3) and 
43 (2)). 


With regard to conditional contra- 
band the same Instructions establish a 
rebuttable presumption of government 
destination *if the enemy Govern- 
ment has taken measures of general 
requisition or of supervision of dis- 
tribution ’ of goods of the same 
character provided that the goods are 
consigned to an enemy port, to a 
neutral port if the vessel is to touch 
an enemy port or come into contact 
with enemy forces before arriving at 
a neutral port, or to a neutral port 
which is habitually used as a transit 
port for the enemy and if the goods 
are consigned to order or have no 
consignee (Ajrticle 47 (2)). 

^ See above, § 391. 
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tined to territory belonging to, or occupied by, the enemy, 
or to his armed forces. The unratifiod Declaration of London 
laid down this rule, and it wjts adopted during the World War. 

^condly, articles intended for the use oJ' the vessel in , 
wliich they are found, or for the uj^o of her crew and pas - ! 
sengers during the voyage, can never be contraband. Hostile 
destination being essential before any kinds of articles may 
be considered contraband, tho.se articles which arc carried by 
a vessel manifestly for her own use, or for the use of her crew 
and passengers, must be free.^ Merchantmen frequently 
carry a gun and a certain amount of ammunition for the 
purpose of signalling, and, if they navigate in parts of the 
sea where there is danger of piracy, they frequently carry a 
, certain amount of arms and ammunition for defence against 
an attack by pirates. It will not be diificult either for the 
searching belligerent man-of-war or for the Prize Court to 
ascertain whether or no such arms an<l ammunition are 
carried bmia fide.^ 

§ 397. A neutral vessel, whetiuw carrying contraband or Contra- 
not, can herself be contraband. Such is the case when she 
has been built or fitted out for use in war and is on her way 
to the enemy. Although it is the duty of neutrals ® to 
employ the means at their disposal to prevent the fitting 
out, the arming, or the departure of any vessel within their 
jurisdiction which they have reason to believe is intended 
to cruise or to engage in ho.stilo operations against a belli- 
gerent, their duty of impartiality does not compel them to 
prevent their subjects from supplying a belligerent with 
vessels fit for use in war except where they have been built 
or fitted out by his order. Subjects of neutrals may there- 
fore — ^unless prevented from so doing by Municipal Law, as, 
for instance, are persons within the British Empire by 
§§ 8 and 9 of the Foreign Enlistment Act, 1870 — by way of 
trade supply a belligerent with vessels of any kind, provided 
that they have not been built or fitted out by his order. 
According to the practice which prevailed prior to the World 

* Article 29 of the unretified * See above, § 181b, on Defensively 
Declaration of London comprised this Armed Merchantmen, 
rale likewise. • See Article 8 of Convention XIII., 

and above, §$ 334, 360. 
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War, such vessels, being equivalent to arms, used to be con- 
sidered as absolute contraband ^ ; and they need not neces- 
sarily have been fit for use as men-of-war ; it sufficed that they 
were fit to be used for the transport of troops and the like. 

According to Articles 22, 24, and 34 of the unratified 
Declaration of London, a distinction was to be made between 
warships and other vessels. Warships, including their boats, 
and distinctive component parts which by their nature could 
only be used on a vessel of war, might be treated as absolute 
contraband without notice. Vessels, craft, and boats of all 
kinds, and further, floating docks, parts of docks and their 
component parts, might only be treated as conditional contra- 
band, but might be so treated without notice. 

During the World War the Allies adopted these rules of 
the Declaration of London.^ 


II 

CAEKIAGB OB’ CONTBABAND 
See the literatmre quoted above at the commencement of § 3^1. 

Carriage § 398. The guaranteed freedom of commerce making the 
band ' sale of articles of aU kinds to belligerents by subjects of . 

legitimate, articles of conditional as well as abso- 
cipal Law lute contraband may be supplied by sale to either belligerent 
gew^ by these individuals. Moreover, the carriage of such articles 
by neutral merchantmen on the open sea is as legitimate as ' 
their sale, in the sense that the neutral States are under no 
duty to prohibit them.® But belligerents have, by the Law 

1 The Richmond, (1804) 6 C. Rob. c»/Poh'iica2i8cience, xvi. (1935)pp. 4, 6, 
326. See also Twiss, ii. § 148, and quoting in support of the same view, 
Holland, Frize Law, § 86. !10[oore, in Froceedinge of American 

® See above, §§ 393, 394.‘ Fhilosophical Society, 61, No. 203. In 

Professor Oppenheim (see 4th ed.) their Dissenting Opinion in the case 
was emphatically of the view that of the Wimbledon Judges Anzilotti and 
carriage of contraband was not Huber described commerce in and 
contrary to International Law. See transport of contraband as ‘ regarded 
The Frina der Nederlanden (1921) . under the law of nations as unlawful 
1 A.C. at p. 760 ; 3 B. and C.P.C. at because it assumes the guise of peace- 
p. 961. But see, in favour of the view ful commerce for warlike purpose ’ : 
that the carrier of contraband violates Series A, No. 1, p. 42. Article 1 of 
an injunction of International Law, the Habana Convention of 1928 on 
Pyke, The Law of Contraband (1916), Maritime Neutrality (see above, § 68) 
pp. 89-96 ; and Hyde, ii. § 814, and in refers to vessels conveying cargo 
Froeeedings of the American Academy * prohibited by international law.’ 
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of Nations, the right to prohibit and punish the carriage of 
contraband by neutral inerchaiitmen, and the carrier of 
contraband violates, for this reason, an injunction of the 
belligerent concerned. In contradistinction to former prac- 
tice, which interdicted all trade between neutrals and the 
enemy, the principle of freedom of commerce between sub- 
jects of neutrals and either belligerent has gradually become 
universally rc'oognised ; but this recognition included from 
the beginning the right of either belligerent to punish car- 
riage of contraband on the sea. And the reason obviously is 
the necessity for belligerents, in the interest of self-preserva- 
tion, to prevent the import of such articles as may strengthen 
the enemy, and to confiscate the contraband cargo, and, in 
certain cases, the vessel also, as a deterrent to other vessels. 

The present condition of the matter of carriage of contra- 
band is therefore a compromise. In the interest of the 
generally recognised principle of freedom of commerce 
between beiligei'ents and subjects of neutrals, International 
Law does not require neutrals to prevent their subjects from 
carrying contraband * ; on the other hand, International 
Law empowers either belligerent to prohibit and punish 
carriage of contraband. Just as it empowers either belli- 
gerent to prohibit and punish broach of blockade.® 

§ 399. The simplest case of carriage of contraband occurs Direct 
where a vessel is engaged in carrying to an enemy port such 
goods as are contraband and have a hostile destination.® In band, 
such cases, it makes no difference whether the fact that the 
vessel is destined for an enemy port becomes apparent 
because her pajjors show that she is bound to such a port, 
or because she is found at sea sailing on a course for an 
enemy port, although her papt?rs show her to be bound to 
a neutral port. Further, it makes no difference, at any rate 

* See JSx part$ ChavoBnet in r* • The deetkkation of the cargo 

OroMbrooh (1865) 34 LJ.N.H,. Bank, being hostile, it does not matter 
17. The same applies to blockade, that the cargo i» intended to be re- 
running and rendering unneutra! shipped to a neutral country after 
Emdoe; see Th^ Hdm (1865) L.R. having undergoim a certain couree of 
1 A. and E. h See Gamer, Priu treatment. The hoet^ deetmation 
Law, Nob. 391.418, for a detailed makee ib oontraba^: TU Axel 
treatment of the queetion of hoei^e JohMon; The DroUni^S^%a{l^2l] 
deetination. 1 A.C. 473 ; 3 B, and C.F.C. 871, 

* See above, { 383, 

VOL. n. 
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according to the hitherto prevailing practice of Great Britain 
and the United States of America, that she is ultimately- 
bound for a neutral port, and that the articles concerned are, 
according to her papers, destined for a neutral port, if only 
she is to <!all at an intermediate enemy port, or if she is to 
meet enemy naval forces at sea in the course of her voyage 
to the neutral port of destination ^ ; for otherwise the door 
would be open to deceit, and it would always be pretended 
that goods which a vessel was really carrying to the inter- 
mediate enemy places were intended for the neutral port of 
ultimate destination. For the same reason, a vessel carrying 
such articles as are contraband when they have a hostile 
destination is considered to be carrying contraband if her 
papers show that her destination is dependent upon con- 
tingencies under which she may have to call at an enemy 
port, unless she proves that she has abandoned the intention 
of calling there in any event.® 

Circuitous more usual case of carriage of contraband occurs 

Carriage 

of Con- 1 See Holland, Prize Law, § 69. to be considered as carrying contra- 
traband ^ band if her papers showed her to be 

(Doctrine 2 Imina (1800) 3 C. Bob. 167 ; destined for an enemy port, or if, 
of Con- and The Trende Sostre (1800) cited in being clearly found out of her course 

tinuous The Liaette (1806) 6 0. Rob. 390 (n.). to a neutral port indicated by her 

Voyage). The unratified Declaration of iLon- papers, she was unable to give 

don distinguished between carriage adeq,uate reasons to justify such 

of absolute and of conditional con- deviation. 

traband ; Articles 32 and 35 both stipulated 

As regards absolute contraband, a that ship’s papers were to be con- 
vessel was, according to Article 32, elusive proof as to the destination of 
considered to be carrying contraband ’ the vessel and of the cargo, unless 
whether the fact that she was des- the vessel was clearly found out 
tined for an enemy port became of the coume indicated by them; 
evident because her papers showed but the Report of the Drafting Com- 
that she was bound for such a port, mittee emphasised that this rule 
or because she was found at sea sail- must not be interpreted too literally, 
ing for an enemy port, although her since otherwise fraud would be made 
papers showed her to be bound for easy. Ship’s papers are conclusive 
a neutral port. Moreover, according proof — so ran the Report — urdess 
to Article 31, it was to make no facts show their evidence to be false, 
difference that the vessel was bound From the outbreak of the World 
for a neutral port and that the War until July 1916, the Allies 
articles concerned were, according adopted Articles 32 and 35 as regards 
to her papers, destined for a neutral direct carriage of contraband, though 
port, if only she was to touch at an they modified Article 35 in other im- 
intermediate enemy port, or was to portant respects (see below, § 403o). 
meet armed forces of the enemy before By the Maritime Bights Order in 
reaching the neutral port to which the Council of July 7, 1916, they aban- 
goods in question were consigned. doned the rules of the Declaration 
As regards conditional contraband, altogether. See also Holland, Prize 
a vessel was, according to Article 35, Law, § 70. 
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when a neutral vessel carrying such articles as are contra- 
band if they have a hostile destination is, according to her 
papers, ostensibly bound for a neutral port, but is intended, 
after having called there, and perhaps delivered her cargo 
there, to carry it on (re-shipping it if need be) from there to ’ 
an enemy port. If we analyse that vessePs voyage into two ' 
parts, the first from her port of starting to the neutral port, 
and the second from the neutral port to the enemy port, 
there is, of course, no doubt that she is carrying contraband 
whilst engaged in candying the articles concerned on the 
second part of her voyage, namely, from the neutral to the 
enemy port. But, during the American Civil War,^ the 
question arose whether she may already be considered to be 
carrying contraband during the first part, namely, from the 
port of starting to the neutral port from which she is after- 
wards to carry the cargo to an enemy port ; since she is 
really intended to carry the cargo from the port of starting 
to an enemy port, although not directly, but by a round- 
about way. The American Prize Courts answered the ques- 
tion in the affirmative by applying to the carriage of contra- 
band the principle of dojM^oxijpurgahiT circuitu and the so- i 
called * doctrine of continuous voyage,’ which means that in ? 
effect the whole voyage must be treated as one continuous 
and indivisible voyage/^ This attitude of the American Prize 


1 Hydo, ii, § 808, ; * At tho 

beginning of the ninoteonth century 
the courts of England, and possibly 
those of America, were familiar with 
the application of the doctrine of 
continuous voyage to (questions re- 
lating to contraband * ; and ho cites 
The Twende Brodre (1801) 4 U, Rob. 
33; The William (No, 2) (181KI) 5 C. 
Rob, 386 ; and Story J, in The Com- 
mercen (1816) 1 Wheat. 382 ; Scott, 
CaaeSt p, 973. The evidence in support 
of Hyde's statement to b«> extracted 
from these cases seems to be slender. 
The first contains an obiter remark by 
Lord Stowell to the efect that a 
claimant would not be permitted to 
aver that a cargo of conditional con- 
traband was going to an innocent 
destination and was intended to be 
sent on thenoe to a hostile one ; the 
second is an instance of the applica- 


tion of the doctrine to the ‘ rule 
of 1766 ’ ; while the third is com- 
mented upon in Oppenheim's note to 
§ 401, below. 8ee also Rolin, § 1227 ; 
ytrupp, GrundzUgCt p. 211 ; and Fohl 
in i^truppf Wort,^ i. p. 203. The 
doctrine of continuous voyage was 
applied by Lord fcJtowell in 1801 
to the offence of trading with the 
enemy ' (see The Jonge Pieter (1801) 
4 C. Rob, 79), 

* The so-called doctrine of con- 
tinuous voyage dates from the time 
of the Anglo-French wars at the end 
of the eighteenth century, and is 
generally regarded as connected with 
the application of the so-called ‘ rule 
of 1766 ' (see above, § 289)— a view 
which may have to be revised in 
the light of recent evidence (see in 
particular the article of Llewelyn 
Davies cited in this note). Neutral 
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Courts has called forth protests from many writers/ British 
as well as foreign ; but Great Britain did not protest, and 
from the attitude of the British Government in the case of 
the B^'odesraih and other vessels in 1900 during the South 
African War, it was possible to conclude, although only by 
inference, that she considered the practice of the American 


vessels engaged in French and 
Spanish colonial trade, which had 
been thrown open to them during 
the war, sought to evade seizure 
by British cruisers and condem- 
nation by British Prize Courts 
according to the ‘ rule of 1756,’ by 
taking their cargo to a neutral port, 
landing it and paying import duties 
there, and then re-loading it and 
carrying it to the mother-country 
of the particular colony. Thus in 
The William (1806) 6 C. Rob. 385, 
it was proved that this neutral vessel 
took a cargo from the Spanish port 
of La Guira to the port of Marblehead 
in Massachusetts — ^the United States 
being neutral — ^landed the cargo, paid 
import duties there, then re-shipped 
the greater part of it, and, in addi- 
tion, other goods, and** sailed after 
a week for the Spanish port of 
Bilbao. In all such cases, the 
British Prize Courts considered the 
voyages from the colonial port to 
the neutral port and from there to 
the enemy port as one continuous 
voyage, and confirmed the seizure of 
the ships concerned. See Eeddie, 
Researches, i. pp. 307-313 ; Additioncii 
Letters by JSistoricus (1863), pp. 26-44 ; 
Remy, Thdorie de la contirmiU du 
voyage en matikre de blocus et de 
contrebande (1902) ; Hansemann, Lie 
Lehre von der einheitlichen Reise im 
Rechte der Blockade und Kriegskonter- 
bande (1910) ; Fauchille in R.G,, iv. 
(1897) pp. 297-323 ; Arias and Bald- 
win in AJ.; ix. (1916) pp. 683-693, 
793-801 ; Baty, Prize Law and Con- 
tinuous Voyage (1916), and in Law 
Quarterly Review, xxxviii. (1922) pp. 
369-370, and in Orotius Society, ix. 
(1924) pp. 101-117; Hyde, §§808- 
813; Briggs, The Doctrine of Con- 
tinuous Voyage (1926) ; Keith’s 
Wheaton, pp. 1054-1068 ; Gantebein, 
The Doctrine of Continuous Voyage, 
partumlarly as applied to Oont/raband 
andBlockade(l^%^) \ Jessup and Deik, 


Neutrality, i. : The Origim (1935), pp. 
162-150 ; Kulsrud, Maritime Neutral- 
ity to 1780 (1936); Pares, Colonial 
Blockade and Neutral Rights, 1739- 
1763 (1938) ; Mootham in B. T., 1927, 
pp. 62-80, who gives a survey of the 
application of the doctrine during 
the Seven Years’ AVar and during the 
Napoleonic Wars ; and Llewelyn 
Davies, ibid,, 1934, pp. 21-35, who 
traces it back to the Anglo-Butch 
wars of 1664-1667 and 1072-1674. For 
a summary of the application of the 
doctrines of continuous voyage and 
continuous transport in different 
spheres of law see Pitt Cobbett, 
Leadii^ Cases, ii. pp. 013-640. The 
American courts have applied the 
doctrine of continuous voyage not 
only to carriage of contraband but 
also to blockade ; see above, § 386 
(4), where the cases of The Bermuda 
and The Stephen Hart are quoted. 
See also Judson in AM, Proceedings, 
ix. (1916) pp. 104-111. 

1 See, for instance. Hall, § 247. 
But Phillimore, iii. § 227, p. 391, 
says of the judgments of the Supreme 
Court of the United States in the 
cases of The Bermuda (1866) 3 Wall. 
614, and The Peterhoff (1866) 6 Wall. 
49, that they * contain very valuable 
and sound expositions of the law, 
professedly, and for the most part 
really, in harmony with the earlier 
decisions of English Prize Courts.’ 
On the other hand, Phillimore, iii. 
§ 398, p. 490, disagrees with the 
American courts upon the appli- 
cation of the doctrine of continuous 
voyage to breach of blockade, and 
reprobates the decision in the case 
of The Springbok (1866) 6 Wall. 1. 
See also Baty, pp, 280-308, who 
regards the application of the doctrine 
of continuous voyage in the course 
of the World War as a departure 
from the fundamental principles of the 
law of prize. 
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Prize CourtfeS to be correct and Just, and that, when a belli- 
gerent, she intended to apply the same principles^ 

§401. A similar case arises when neutral vessels carry to Indirect 
neutrahports such articles as are contraband if bound for a o^con^^ 
hostile destination, arrangements having been made 
which the vessel may or may not be aware) for the articles of Con- 
to be sent afterwards by land or by sea^ to the Xmnspor- 

Long before the World War the qxzestion had arisen whether tation). 
such vessels while on their voyage to the neutral port might 
be considered to be carrying contraband of As early 

as 1855, during the Crimean War, the French Conseil- 
G6n4ral des Prises, in condemning the cargo of saltpetre of 
the Hanoverian neutral vessel Yrow Houwina, answered 
the question in the alSirmative ® *, but it was not until the 
American Civil War that the question was decided on 
principle. Since goods first broxight from more distant 
neutral ports were shipped from the British port of Nassau, 
in the Bahamas, and from other neighbouring neutral ports, 
to the blockaded coasts of the Southern States near by, 

Federal cruisers seized several vessels destined for, and 
actually on their voyage to, Nassau and other neutral ports, 
because all or parts of their cargoes were ultimately destined 
for the enemy. The American courts considered those 
vessels to bo carrying contraband, although they were 
sailing from one neutral port to another, on clear proof that 
the goods concerned were destined to be transported by land 


^ See al»o Holland, Manual of 
Naval Prizt Law, § 71. 

* In another vessel. 

* See Iiawrettce, § 257, who points 
out that this development of the 
dootrine of continuous voyage deals 
with goods rather than ships. 

* The question i« treated with 
special regard to the case of the 
Bundmaih by Dundaa White in the 
Law Quartmy fieview, xvil. (1901) 
pp. 12-25, and l)e Hart, ibid,, pp. 
193-200. See also Baty, Iniernaiianal 
Law in SotUh Africa (1000), pp, 144. 

» See Calvo, v. § 2707, p. 52. The 
case of the Swedish neutral vessel 
the Commerce, which was decided 
in 1816 (1 Wheaton 382), and which 


is frequently quoted with that of 
the Vrow Houwina, is not a case 
of indirect carriage of contraband. 
The Co 7 nimrcm was on her way to 
Bilbao, in Spain, carrying a cargo of 
provisions for the English army in 
Spain, and she was captured by a 
privateer commissioned by the United 
States of America, which was then 
at war with England. . When the 
case came before Mr. Justice Story 
in 1816, he reprobated the ai^ument 
that the seizure was not justified 
because a vessel could not be con- 
sidered to be carrying contraband 
when on her way to a neutral port, 
and he asserted that the hostile 
destination of goods was sufiioient 
to justify the seizure of the vessel. 
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or sea from the neutral port of landing into the enemy- 
territory. The Jeadiag cases are those of the Springbok and 
the Peterhqff,^ for the courts found the seizure of these and 
other vessels justified on the ground of carriage of contra- 
band as -well as on the ground of breach of blockade. Thus 
another application of the doctrine of continuous voyage 
came into existence, since vessels, whilst sailing bet-ween 
two neutral ports, could only be considered to be carrying 
contraband when the transportation, first from one neutral 
port to another, and afterwards from the second neutral 
port to the enemy territory, was regarded as one continuous 
voyage. This new application of the doctrine of continuous 
voyage is fitly termed ‘the doctrine of continuous trans- 
portation.’ 2 

The Case The application of the doctrine of continuous 

under the new form of continuous transportation 
rath. -was likewise condemned by many British and foreign 
writers ; but Great Britain did not protest in this case either 
— on the contrary, as was mentioned above,® she declined 
to interfere in favour of the British owners of the vessels 
and cargoes concerned. And that she reaUy considered the 
practice of the American courts just and sound became 
clearly apparent from her attitude during the South African 
War. When, in 1900, the Bundesrath, Herzog, and General, 
German vessels sailing from German neutral ports to the 
Portuguese neutral port of Lorenzo Marques in Delagoa 
Bay, were seized by British cruisers under the suspicion of 
carrying contraband, Germany demanded their release, 
maintaining that no carriage of contraband could be said 
to take place by vessels sailing from one neutral port to 
another. But Great Britain refused to admit this principle, 
maintaining that articles ultimately destined for the enemy 
were contraband, although the vessels carrying them were 
bound for a neutral port.^ In adopting that attitude the 
British Government departed from the view expressed in 

1 Above, § 385 (4). * See Pari. Papers, Africa, No. 1 

* See Sir Samuel Evans in The (1900). The veesels were taken into 

Kim [1915] P. at p. 275 and 1 B. Durban, and, when search had dis- 
and C.P.C. at p. 481. peUed suspicion, were released with- 

’ § 385 (4). out trial : see below, § 433. 
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the works of some of the prominent British ^ writers on 
International Law, in the Manual of Naval Prize Law, 
edited by Professor Holland, ^ in 1888, and ‘ issued by 
authority of the Lords Commissioners of the Admiralty,’ and 
from occasional pronouncements of British courts.® But 
that departure had behind it the authority both of numerous 
British decisions in the seventeenth and eighteenth centuries* 
and of the changed conditions of international transport. 

§ 403. Although the majority of Continental writers con- Conti- 
demned the doctrine of continuous transportation, several support 
eminent Continental authorities supported it.® Moreover, 
the attitude of several Continental States was in favour of of Con- 
the American practice. Thus, according to §§ 4 and 6 of the 
Prussian Regulations of 1864 regarding Naval Prizes, it was portation. 
the hostile destination of the goods, or the destination of the 
vessel to an enemy port, which made a vessel appear as carry- 
ing contraband and which j ustified her seizure. In Sweden the 
same was valid.® Thus, further, an Italian Prize Court during 
the war with Abyssinia in 1 896 justified the seizure in the Red 
Sea of the Dutch vessel Doehvijk,'' which^had sailed for the 


1 See, for inKtanco, Hail, § 247, 
and TwiHB in the Laio Matfuzine and 
BevieWj xii. (1H77) pp. 130-158, Stm 
also the papers ni-edited by Baty 
under tho title Prize Latv and Con- 
tinuous Voyoi/e (HH5). 

® In § 73 the Manual laitl down the 
following rule : . H the destination 

of the vessel be neutral, tluni the desti- 
nation of the gocKls on bonnl shoiild bo 
considered neutral, notwithstniuliag it 
may appear from the papers or other- 
wise that the goods themmdves have 
an ulterior hostile destination to be 
attained by transhipment, overland 
conveyance, or otherwise*’ In a 
letter to TIte, Times of January 2, 
1900, Professor Holland points out 
that circumstances had so altered 
since 1888 that the attitiuie of the 
British Government in the case of the 
Bundearath was quite justihed ; see 
Holland, Letters to * The Times * upon 
War and Neutrality (3rd ed,, 1921), 
pp. 157461. 

* In The Iminaf 8 C* Rob. 167, It 
is frequently maintained — see Philli- 
more, in* § 227, pp. 897-403 — that 
in 1864, in the case of Hobbs v. 


Henning, 17 C.B. (N.S.) 791, Lord 
Chief Justice Erie it^pudiated the 
doctrine of continuous transporta- 
tion ; but Westlake shows that this 
is not tho case. See Westlake’s In- 
tro<iuction in Takahashi, Interna- 
tional Law during the Chino- Japanese 
War (1899), pp. xx-xxih, and in 
the Law Quarterly Review, xv, (1899) 
pp. 23-30 (now reprinted in West- 
lake, Papers, pp. 461-474). See also 
Hart, Law Quarterly Review, xxiii. 
(1907) p. 199, who discusses the case 
<»f Heyvumr v. London and Provincial 
Marine, Insurance Co, (1872) 41 
Jj.J.C.P. 193, in which the court 
retiognisetl the doctrine of continuous 
transportation. 

* See, e,g,, the articles of Mootham 
and Davies referred to above, p. 676 
(n.). 

* For a survey of authorities see 
previous edition, § 403. 

« See Kleen, i. p. 389, n. 2. 

’ See Martens, 2nd ser., 

xxviii. p. 66, and Diena in 24 Clunet 
(1897), pp. 268-297. See also below, 
§436- 
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neutral French port of Djibouti, carrying a cargo of arms and 
ammunition destinedfor the Abyssinian army and to be trans- 
ported to Abyssinia after having been landed in Djibouti. 

§ 403a. The unratified Declaration of London offered a 
compromise which, if it had been accepted, would have 
settled the controversy by applying the doctrines of con- 
tinuous voyage and continuous transportation to absolute 
contraband, but not, except in cases where the enemy 
country has no seaboard, to conditional contraband.^ 

However, the compromise offered by the Declaration of 
London was not accepted by the Allies during the World 
War, and the doctrine of continuous voyage was applied to 
the circuitous and the indirect carriage of conditional ® as 


1 Article 30 ; ^Absolute contraband 
is liable to capture if it is shown to be 
destined to territory belonging to or 
occupied by the enemy, or to the 
armed forces of the enemy. It is 
immaterial whether the carriage of the 
goods is direct or entails transhipment 
or a snjbseguent transport by land ’ 
(italics the editor’s). 

Article 35 : * Conditional contra- 
band is not liable to capture except 
when found on board a vessel bound 
for territory belonging to or occupied 
by the enemy, or for the armed forces 
of the enemy, and when it is not 
to be discharged in an intervening 
neutral port. . . 

Article 36 : ‘ Notwithstanding the 
provisions of Article 36, conditional 
contraband, if shown to have the 
destination referred to in Article 33 
[that is, for the use of the armed 
forces or of a government department 
of the enemy State], is liable to 
capture in cases where the enemy 
country has no seaboard.’ 

During the Turco-Italian War, 
Article 35 came into q^uestion. In 
January 1912 the Carthage, a French 
mail-steamer plying between Mar- 
seilles and Tunis, was captured for 
carriage of contraband by an Italian 
torpedo-boat and taken to Cagliari, 
because she had an aeroplane destined 
for Tunis on board. As the destina- 
tion of the vessel was neutral, and as, 
according to Article 24 of the De- 
claration, aeroplanes were condi- 
tional contraband, France protested 


against the capture of the vessel. 
Italy agreed to release her, and the 
question whether her capture was 
justified was submitted to the Per- 
manent Court of Arbitration at The 
Hague, which, on May 6, 1913, gave 
its award in favour of France. See 
Martens, N.Q.JR,, 3rd ser., viii. p. 174, 
and above, voL i. § 151 (n.). See also 
Rapisardi-Mirabelli in 2nd ser., 
XV. (1913) pp. 128-135; Ruz4 in 
J2.J., 2nd ser., xvi. (1914) pp. 116-128 ; 
Basdevant, La le^on juridique des 
incidents du Vartkage,^ du ^Manouba,' 
et du ^Tavignano ’ (1914). 

2 The Kim [1916] P. 216 ; 1 B. 
and C.P.C. 406, where Sir Samuel 
Evans [1916] P. at p. 276 ; 1 B. and 
C.P.C. at p. 481, said ; ‘ I have no 
hesitation in pronouncing that, in 
my view, the doctrine of continuous 
voyage, or transportation, both in 
relation to carriage by sea and to 
carriage over land, haa become part 
of the law of nations at the com- 
mencement of the present war, in 
accordance with the principles of 
recognised legal decisions, and with 
the view of the great body of modem 
jurists, and also with the practice of 
nations in recent maritime warfare.’ 
For the later condemnation of the 
vessel see The Kim [1920] P. 319; 
3 B. and C.P.C. 686 ; see also The 
Tiber, Fauohille, Jur. fr,, L 414. See 
Verzijl, §§ 479-500, and Colombos, 
§§ 164-166, on the doctrine of con- 
tinuous voyage during the World 
War, and Hyde, ii. § 812. 
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well as of absolute contraband. } Thus the British Order in 
Council of October 29, 1 914, which replaced the first Declara- 
tion of London Order of August 20, 1914, provided that : 
‘Notwithstanding the provisions of Article 35 of the said 
Declaration, conditional contraband shall be liable to cap- 
ture on board a vessel bound for a neutral port, if the goods 
are consigned “ to order,” or if the ship’s papers do not 
show who is the consignee ^ of the goods, or if they show a 
consignee of the goods in territory belonging to or occupied 
by the enemy.’ By an Order of March 30, 1916, this pro- 
vision was also made applicable to absolute contraband. 
The Allies went even beyond this, for the Order of October 
29, 1914, laid down the following further rules : ‘ where it 
is shown . . . that the enemy Government is drawing supplies 
for its armed forces from or through a neutral country [it 
may be directiHl] that in respect of ships bound for a port 
in that country. Article 35 of the said Declaration shall not 
apply ... so long as such direction is in force, a vessel which 
is carrying conditional contraband to a port in that country 
shall not be immune from capture ’ ; and the Order of 
March 30, 1916, further provided that ‘the destinations 
referred to in Article 30 (absolute contraband) and in Article 
33 (conditional contraband) of the said Declaration shall 
.... be presumed to exist, if the goods are consigned to or 
for a person, who, during the present hostilities, has for- 
warded imported contraband goods to territory belonging 
to or occupied by the enemy.’ In all the oases covered by 
these provisions of these Orders in Council the burden of 
proving that the destination of the goods was innocent was 
laid upon the owner. 

t However, by the Maritime Rights Order in Council of 
(duly 7, 1916, the Declaration of London was abandoned 
altogether, and it was provided in the simplest terms that 
‘ the principle of continuous voyage or ultimate destination 
shall be applicable both in cases of contraband and of 
blockade.’ jThis Order also laid down elaborate presump- 

‘ See TAe ICronpriniMstn Victoria fr., i. 407 ; The Baredo, ibid., i. 412. 
[1919] A.C. 261 ; 3 B. «id C.P.C. Ae to the practice of other belli- 
247 ; The Panelinion, Fanohille, Jur. gerents see Verzijl, |§ 442-444. 
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tions as to hostile destination, which have already been 
mentioned.^ 


Ill 

CONSEQUENCES OE CARRIAGE OE CONTRABAND 

See the literature quoted above at the commencement of § 391, and, for the 
provisions of a number of prize codes and the practice during the World 
War, Verzijl, §§ 518-526~Garner, Prize Law, Nos, 425-441— Keith’s 
Wheaton, pp. 1069-1075, and the judgment of Sir Samuel Evans, P., in 
The Hakan [1916] P. 260, 2 B. and C.P.C. 210 ; affirmed [1918] A.C. 148, 
2 B. and C.P.C. 479. 

§ 404. It has always been universally recognised by theory 
and practice that a vessel ^ carrying contraband may be 
seized by the cruisers of the belligerent concerned. But 
seizure is allowed only so long as a vessel is in delicto ; this 
commences when she leaves the port of starting, and ends 
when she has deposited the contraband goods, whether with 
the enemy or otherwise. The rule was generally recognised, 
therefore, even prior to the Declaration of London, that a 
vessel which had deposited her contraband may not be 
seized on her return voyage. British and American practice 
has indeed admitted one exception to this rule — ^namely, in 
the case in which a vessel had carried contraband on her 
outward voyage v/ith simulated and false papers.® But no 

their way to citizens of a neutral 
country to be converted into a manu- 
factured article for consumption in 
that country were subject to condem- 
nation on the ground that the conse- 
quence might, or even would neces- 
sarily, bo that another article of a like 
kind and adapted for a like use would 
be exported by other citizens of the 
neutral country to the enemy,* 

* Spaight, Air, p. 394, antici- 
pates that the prize courts which 
will deal with questions of contra- 
band by aircraft will in general apply 
the rules applicable to maritime con- 
traband. 

» The Namy (1800) 3 0. Rob. 122 ; 
The Margaret (1810) 1 Acton 333. 
See Holland, Prize Law, § 80, 
W“heaton, i. § 506, n. b, condemns 
this practice ; Hall, § 247, calls it 
‘ undoubtedly severe * ; Halleok, ii. 
p. 248, defends it. See also Calvo, 
V. §§ 2756-2758. 


^ Above, § 395. Certain new appli- 
cations of the doctrine of continuous 
transportation or indirect carriage of 
contraband were made by the British 
Prize Courts during the World War, 
Thus, in 1917, it was decided (The 
Balto [1917] P. 79 ; 2 B. and C.P.C. 
398 ; see also two decisions in the 
German Prize Courts to the same 
effect : The Norden, Bntacheidungen, 
ii. 35, and The Atlas, ibid., ii. fel) 
that the doctrine of continuous trans- 
portation was applicable even in a 
case where contraband goods, seized 
while on their way to a neutral 
country, had been intended, after 
having undergone a process of manu- 
facture there, to be exported from the 
neutral to an enemy country. But 
the British Prize Court (The Bonna 
[1918] P. 123 ; 3 B. and C.P.C. 163) 
expressed the view that it would not 
be in accordance with International 
Law * to hold that raw materials on 
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such exception has been admitted by the practice of other 
countries.^ Seizure for carriage of contraband is only • 
admissible on the open sea and in the maritime territorial 
belts of the belligerents. Seizure within the maritime belt 
of neutrals would be a violation of neutrality.^ 

§ 405. In former times neither in theory nor in practice Penalty 
was there agreement upon the rules governing the penalty 
for carriage of contraband. The penalty was frequently Contra- 
confiscation not only of the contraband cargo itself, but also aoo^ng 
of all other parts of the cargo, together with the vessel. 

Only France made an exception, since, according to an hitherto 
ordonnance of 1584, she did not even confiscate the contra- Prevail- 
band goods themselves, but only seized them against pay- 
ment of their value ; it was not until 1681 that an ordonnance 
proclaimed confiscation of contraband, and even then with 
exclusion of the vessel and the innocent part of the cargo.® 

During the seventeenth century, however, the distinction 
between contraband on the one hand, and the innocent 
goods and the vessel on the other, was clearly recognised 


1 Thus, whon in 1879, during war 
between Peru and Chile* the German 
vessel Lwdor, after having carried a 
cargo of arms and ammunition from 
Monte Video to Valparaiso* was 
seized in the harbour of C’allao* in 
Peru, and condemned by the Peruvian 
Prize Courts for carrying contraband, 
Germany interfered, and succeeded 
in getting the vessel released. 

® Article 37 of the unratifiod 
Declaration of London confirmed 
these old customary rules by pro- 
viding that a vessel carrYing" goods 
liable to capture as ausolute or 
conditional contraband may be cap- 
tured on the high seas or in the 
territorial waters of the belligerents 
throughout the whole of her voyage 
yeven if she is to touch at a port 
of call before reaching the hostile 
destination. But Article 38 rejected 
the British and American practice 
by providing that a vessel might not 
be captured on the ground that she 
had carried contraband (see below, 
§428a) on a previous occasion if it 
was in point ox fact at an end. 

During the World War, however, 
the Allies adopted Article 37, but 


did not adopt Article 38. Thus the 
British Order in Council of October 
29, 1914, which replaced the Order 
of August 20, 1914, provided that 
*a neutral vessel with papers indi- 
cating a neutral destination, which, 
notwithstanding the destination 
shown on the papers, proceeds to an 
enemy port, shall be liable to capture 
and condemnation if she is en- 
countered before the end of her next 
voyage ’ ; and this rule was re- 
enacted in the Maritime Rights v 
Order in Council of July 7, 1916, 
by which the Declaration was aban- 
doned. (In Tht Alwina [1918] A.C. 
444; 3 B. and C.P.C. 54, it was 
held, upon the Orders in Council 
of August 20 and October 29, 1914, 
that a neutral vessel which had 
been carrying contraband with false 
papers is not liable to capture if in 
the meantime she had abandoned 
the adventure, discharged the con- 
traband cargo at a neutral port, and 
sold and delivered it to other buyers.) 

® See Wheaton, Bistoire dea pro- 
grka du droit dea gena en Europe 
(1841), p. 82. 
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by Zouche and Byiakerslioek, and confiscation of the contra- 
band alone became more and more the rule, certain cases 
excepted. During the eighteenth century the right to 
confiscate contraband was frequently contested, and it is 
remarkable as regards the change of attitude of some States 
that by Article 13 of the Treaty of Friendship and Com- 
merce ^ concluded in 1785 between Prussia and the United 
States of America all confiscation was abolished. This 
article provided that the belligerent should have the right 
to stop vessels carrying contraband, and to detain them 
for such length of time as might be necessary to prevent 
possible damage by them, but that compensation should be 
paid for their detention. It further provided that the 
belligerent might seize all contraband against payment of 
its full value, and that, if the captain of a vessel stopped for 
carrying contraband delivered up all contraband, the vessel 
should at once be set free. It is doubtful whether any other 
treaty of the same kind was entered into by either Prussia 
or the United States ® ; and it is certain that, if any rule 
regarding the penalty for the carriage of contraband was 
generally recognised at all, it was the rule that contraband 
goods could be confiscated. But there always remained the 
difficulty that the question what articles were contraband 
was controversial, and that the practice of States varied 
much on the point whether the vessel herself and innocent 
cargo carried by her could be confiscated. For beyond the 
rule that absolute contraband could be confiscated, there 
was no unanimity regarding the fate of the vessel and the 
innocent part of the cargo. Great Britain and the United 


^ Martens, K., iv. p. 42, The 
stipulation was renewed by Article 
13 of the Treaty of Friendship and 
Commerce of 1799, and by Article 12 
of the Treaty of Commerce and 
Navigation concluded between the 
two States in 1828 : Martens, R,, 
vi. p. 679, and vii. p. 619, 

These treaties were the subject of 
diplomatic correspondence between 
the United States and Germany 
during the World War, Germany 
having sunk a neutral Anaerican 
vessel, the William P. Frye (see 
above, § 395 (n.)), which was carrj^g 


contraband. See AJ,, ix. (1915), 
Special BuppL, pp. 180-193, and 
X. (1916), Special SuppL, pp, 345- 
352 ; ZJ., xxvi. (1915) pp, 184-197 ; 
Hyde, ii, | 758. 

* Airicle 12 of the Treaty of Com- 
merce betweeii the United States of 
America and Italy, signed at Florence 
on February 20, 1871— see Martens, 
N.P.G., 2na ser., i* p, 57 — stipulates 
immunity from seizure of such private 
property only as does not consist 
of contraband or is involved in an 
attempt to break blockade. See 
above, § 178. 
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States of America coiitiscated tlie ves«ol when the owner of 
the contraband was also tlie owner of the vessel ; they also 
confiscated such part of the innocent cargo as belonged to 
the owner of the contraband goods ^ ; they, lastly, con- 
fiscated the vessel, although her owner was not the owner 
of the contraband, if the vessel sailed with false papers for 
the purpose of carrying contraband,® or if the vessel was by 
a treaty with her flag State under an obligation not to carry 
the goods concerned to the enemy and the owner knew that 
his vessel was carrying contraband.® To these — as appears 
from The Hakan,* decided in the British Prize Courts during 
the World War — British practice added a third case. After 
considering the practice of the past, the Privy Council felt 
that ‘ in this state of the authorities they ought to hold that 
knowledge of the character of the goods on the part of the 
owner of the ship is sufficient to justify the condemnation; 
of the ship, at any rate where the goods in question con-' 
stitute a substantial part of the whole cargo.’ 

Some States allowed a vessel carrying coirtraband which 
was not herself liable to confiscation to proceed with her 
voyage on delivery of her contraband goods to the capturing 
cruiser,® but Great Britain ® and other States insisted upon 
the vessel being brought before a Prize Court in every case. 

As regards conditional contraband, those States which 
made any distinction at all between absolute and conditional 
contraband frequently confiscated neither the conditional 
contraband nor the carrying vessel, but seized the former 


1 The Kronprinseamn Margareta; 
The Parana [1921] I A.O. 486 ; S B* 
and C.P.O. 803 ; The Annie Johneon 
[1918] P. 156 ; 3 B. and O.P.a 138 ; 
The PosUifo (1917) 3 B* md aP.O. 
276 ; The Antmrpen [1919] P, 252 
(n,) ; 3 B, and CJP.C- 486 (n.) : see 
also The Oscar U, in xxvii, 

n920), Jnriaprtuienee^ p. 85 ; and 
Gennan cases in Verxijf, § 507. On 
the so-called theory of infection see 
Oolombos, §§ 184-185. 

* See Holland* Prize Law, §§ 82-87. 
» The Nauiralim (1801) 3 C. Rob. 
295; The Pir^ende Jacob am) I 
C. Rob. 89; The Sarah vhristina 

B l C. Rob, 2S7 ; The FranMin 
. 3 0. Rob. 217. 


* [1918] A.C. 148, 156; 2 B. and 

O. P.d, 479, 487. This principle was 
followed and extended in the case of 
The Kim ; The Bjdmsteme Bjbrnson ; 
The Alfred Nobel [1920] P. 319 ; 3 B. 
and C.P.O. 685, where the vessels, 
which were condemned, were under 
time charter, and knowledge of the 
contraband transaction could only be 
imputed to the charterers and to the 
masters. 8ee also The Dirigo [1919] 

P. 204 ; 3 B. and C.P.O. 439 ; The 
Ban [1919] P. 317 ; 3 B. and O.P.C. 
621; The Zamora (No. 2) [1921] 
1 A.a 801 ; 3 B, and C.P.C. 919. 

» See Calvo, v. § 2779. 

• See Holland, Prize Law, § 81. 
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and paid for it. According to the former British practice i 
which prevailed in such cases of pre-emption, freight was 
paid to the vessel, and the usual compensation for the 
conditional contraband was the cost price plus ten per cent, 
profit. States acting in this way asserted a right to confiscate 
conditional contraband, but exercised pre-emption in mitiga- 
tion of such a right.] Those Continental writers who refused 
to recognise the existence of conditional contraband denied 
in consequence that there was a right to confiscate articles 
which were not absolute contraband ; but they maintained 
that every belligerent had, according to the so-called right 
of angary, 2 a right to stop all neutral vessels carrying pro- 
visions and other goods with a hostile destination of which 
he might have made use, and to seize such goods against 
payment of their fuU value. | 

The British practice with regard to payment of freight 
is that as a general rule the neutral shipowner is not entitled 
to freight in respect of contraband cargo carried by him, 
but that nevertheless the Prize Court has in very exceptional 
cases a discretipn to award freight to a neutral shipowner ; 
but his innocence of complicity in a contraband transaction 
caimot in itself be regarded as entitling him to freight.® 


1 See Holland, Prize Law, § 84. 
Great Britain likewise exercised pre- 
emption instead of confiscation with 
regard to such absolute contraband 
as was in an unmanufactured con- 
dition and was at the same time the 
produce of the country exporting it. 

2 See above, § 366. 

® The Nejotunus (1800) 3 0. Rob. 
108 ; The Jeanne [1917] P. 8 ; 2 B. 
and C.P.C. 300 ; The Prins der 
Nederlanden [1921] 1 A.C. 764 ; 3 B. 
and C.P.C. 943. The rule is believed 
to be the same, whether the contra- 
band is conditional or absolute. For 
American decisions see The Com- 
mercen (1816) 1 Wheat. 382; The 
Peterhoff (1866) 6 Wall. 28. For a 
review of the cases, old and recent, 
see Rosooe in Law Quarterly Review, 
xxxviii. (1922) pp. 360-368. As to 
freight generally see Colombos, §§ 256- 
262. See also Baty, pp. 334-337. 

There are cases in which a neutral 


shipowner has claimed an indemnity 
for the loss arising from the detention 
of his ship against the owner of cargo 
which was suspected of being con- 
traband and thus brought about the 
detention of the ship ; but at any 
rate, when the cargo is released and 
the cargo -owner has concealed no 
material fact from the shipowner 
and done nothing to increase the 
risk of the voyage, no compensation 
will be awarded to the shipowner 
against the cargo-owner or his cargo j 
the loss is an incident of belligerency 
and must lie where it falls (The Birm 
Jarl [1920] P, 64 (n.) ; 3 B. and C.P.C. 
647 (n.) ; The DomaU [1920] P. 66 ; 
3 B. and C.P.C. 639. For a similar 
point in the case of goods detained 
under the Reprisals Orders see The 
Rio de Janeiro [1919] P. 242 (n.) ; 3 
B. and C.P.C. 464 (n.) ; The Heim 
[1919] P. 237 : 3 B. and C.P.C. 469. 
And see Gamer, Prize Law, Nos. 468, 
469, on French and German decisions. 
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§ 406. The unratified Declaration of London offered by Penalty 
Articles 39 to 44 a settlement of the controversy respecting rfage^of 
the penalty for carriage of contraband which represented a Contra- 
fair compromise. Contraband goods, whether absolute or^ocOTa- 
oonditional contraband, might be confiscated (Article 39). 

The carrying vessel might (Article 40) likewise be confiscated tion of 
if the contraband, reckoned either by value, weight, volume, t-ondon. 
or freight, formed more than half the cargo.^ If this was 
not the case, and the carrying vessel was therefore released, 
she might (Article 41) be condemned to pay the costs and 
expenses incurred by the captor in respect of the proceedings 
in the national Prize Court and the custody of the ship and 
cargo during the proceedings. But whatever might be the 
proportion between contraband and innocent goods on a 
vessel, innocent goods (Article 42) which belonged to the 
owner of the contraband and were on board the same 
carrying vessel might be confiscated. 

If a vessel carrying contraband sailed before the outbreak 
of war (Article 43), or was unaware of a declaration of contra- 
band which applied to her cargo, or had had„no opportunity 
of discharging her cargo after receiving such knowledge,® 
the contraband might only be confiscated on payment of 
compensation,® and the vessel herself and her innocent cargo 


1 In The Lorenzo (Ht. Lucia Prize 
Court) (1914) 1 B. and O.P.O. 22«, it 
was correctly dccide<l that under 
Article 40 of the Declaration of 
London the confiacation of the carry* 
ing vessel takes place whether or not 
her owner know that she was carry- 
ing contraband ; see also the Gorman 
case of The Mideland in Famihille, 
Jur» aW,> 249. In The liakmi (see 
above, § 406), it was held that know- 
ledge on the part of the owner of 
the vessel that a substantial part of 
the cargo is contraband is in itself 
sufficient to justify her condemna- 
tion. It was also held in this case 
in the court of first instance, and in 
The Maracaibo [1916] P. 266 ; 2 B. 
and C.P.C. 294, that, independently 
of the Declaration of London, it is 
now a rule of International Law that 
the carrying vessel may be con- 
demned if the oontrabana, reckoned 
either by value, weight, volume, or 


freight, forms more than half the 
cargo. It was further held in The 
Maracaibo, that this nile applies even 
when the owner of the vessel is 
ignorant of the contraband character 
of the goods. But doubts were ex- 
pressed on this point in The Dirigo 
11919] P. 204 ; 3 B. and C.P.C. 439. 
Hm also The milerod (1917) 3 B. 
and C.P.C. 48 ; The Ran [1919] P. 
317 ; 3 B. and C.P.C. 621 ; The Kim 
[1920] P. 319 ; 3 B. and C.P.C. 686. 
And ace The BerktUtroom, EniBchei- 
dxmgen, i, 318. 

• It seems to be obvious that- 
Article 43 only applies to cargo 
which is neutral property. If enemy 
property, it may be condemned with- 
out compensation. See The Sorfa- 
reren (1916) 1 B. and C.P.C. 680. 

* It is obvious that the vessel must 
be brought into a port and before a 
Prize Court if the captor desires to 
seize the contraband against com- 



688 


CONTEABANB 


Seizure of 
Contra- 
band 
without 
Seizure 
of the 
Vessel. 


[§ 406a 


might not be confiscated, nor might the vessel be condemned 
to pay any costs and expenses incniTed by the captor. But 
there was to be a presumption wliioh was not to be rebuttable 
with regard to the mens rea ^ of the vessel. For according 
to the second paragraph of Article 43, a vessel was to be 
considered to have knowledge of the outbreak of war, or of 
a declaration of contraband, if she left an enemy port after 
the outbreak of hostilities, or if she left a neutral port after 
the notification of the outbreak of hostilities, or of the 
declaration of contraband to the Power to which such port 
belonged, provided that such notification was made in 
sufficient time.^ However, the Declaration did not secure 
ratification. 

The question of pre-emption of conditional contraband 
was not mentioned in the Declaration. There is, however, 
nothing to prevent the several maritime Powers from 
exercising pre-emption in mitigation of their right of 
confiscation. 

§ 406a. Prior to the Declaration of London, the practice 
of the several Spates had differed ® with regard to the ques- 
tion whether a vessel which was not herself liable to con- 
demnation might be allowed to proceed on her voyage, on 
condition that she handed over the contraband carried by 
her to the captor. Great Britain and some other States 
answered it in the negative ; but several States in the 
affirmative. The unratified Declaration of London, although 
it upheld the general rule that, whatever might be the 
Tiltimate fate of the vessel, she must be taken into a port 
of a Prize Court, admitted two exceptional oases, where 
the contraband cargo could be removed by the captor 


pensation. The question whether 
Article 44 applied to such a case, 
and whether therefore the neutral 
vessel might be allowed to continue 
her voyage if the master was willing 
to hand over the contraband to the 
c^tor, must be answered in the 
affirmative^ provided that the con- 
traband, reckoned either by value, 
weight, volume, or freight, formed 
less than half the cargo. For Article 
44 precisely treated of a case in 
which the vessel herself was not 


liable to condemnation on accourd of 
the proportion of the contraband on 
board (see Article 40). 

^ On the question of men$ rta in 
Prize Law generally see Lord Merri- 
vale (Sir Henry Buko) in Grotivs 
Society y vi. (1921) pp, 99-106. 

* See The Kronprine Oustaf [1919] 
P. 182 j 3 B. and C.RO. 432. 


^ See above, § 405. 
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from the vessel, wliich would thereupon continue her 
voyage.’- 

During the earlier part of the World War the Allies adopted 
the rules of the unratified Declaration which have been 
mentioned in this and the preceding section ; when, in 
July 1916, Great Britain and France abandoned the Declara- 
tion altogether, they expressly retained Article 40. 


1 (1) According to Article 44, n 
vessel which had been stopped for 
carrying contraband, and which was 
not herself liable to be confiscated on 
account of the proportion of contra- 
band on board, might—not must— 
when the circumstances permitted it, 
be allowed to continue her voyage 
upon handing over the contraband 
cargo to the captor. Thereupon 
the captor was to be at liberty to 
destroy the contraband handed over 
to him. But the matter had in any 
case to be brought before a Prize 
Court. The captor had therefore to 
enter the delivery of the contraband 
in the log-book of the vessel so 
stopped, and the master had to give 
duly certified copies of all relevant 
papers to the captor. 

(2) According to Article 54, the 
captor might (see below, § 4,^1) ex- 
ceptionally, in case of nec^essity, 
demand the handing over, or might 


proceed himself to the destruction, 
of any absolute or conditional contra- 
band goods found on a vessel which 
was not herself liable to condemna- 
tion, if the taking of the vessel into 
the port of a Prize Court would 
involve danger to the safety of the 
capturing cruiser, or to the success 
of the operations in which she was 
engaged at the time. But the 
captor had nevertheless to bring the 
case before a Prize Court. He had, 
therefore, to enter the captured 
goods in the log-book of the stopped 
vessel, and obtain duly certified 
copies of all relevant papers. If the 
captor could not establish before the 
Prize Court that he was really com- 
pelled to abandon the intention of 
bringing in the* carrying vessel, he 
was to be condemned (see Article 
61) to pay the value of the goods 
to their owners whether contraband 
or not. 
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THE DIEEERENT KINDS OF XJNNEUTRAL SERVICE 

Hall, §§ 248-253 — Lawrence, §§ 260-^62 — ^Westlake, 11. pp. 302-306 — PhlUimote 
111. §§ 271-274— Halleok, 11. pp. 305-344— Taylor, §§ 667-673 — Walker, § 72-^ 
Wharton, ill. § 374 — Wheaton, §§ 602-604 and Dana’s note 228 — ^Moore, vii. 
§§ 1264-1266— Hershey, Nos. 613-516— Bluntsohli, §§ 815-818— Hete 
§ 161a— Qeffoken in HoUzendorff, iv. pp. 731-738— Ullmann, §192-1 
FauohiUe, §§ 1684-1688, 1588 {15)-1688 (16), 1688 (77)-1688 (79)— Dea- 
pagnet. Nos. 716-716 fiia—Rlvier, 11. pp. 388-391— Nys, ill. pp. 671-678- 
Calvo, V. §§ 2796-2820 — Fiore, ill. Nos. 1602-1606, and Code, Nos. 1859-1883 
—Martens, ii. § 136— Kleen, i. §§ 103-106— Boeok, Nos. 660-669— PiUet, 
pp. 330-332 — Gessner, pp. 99-111— Perels, § 47— Testa, p. 212— Dupuis] 
Nos. 231-238, and Guerre, Nos. 172-188— Bernsten, § 0— Nippold, 11. § 36-1 
Schramm, § 11— Holland, Prize Law, §§ 88-106— U.S. Naval War Code, 
Articles 16 and 20— HautefeuiUe, ii. pp. 173-188— Ortolan, 11. pp. 209-213— 
Hyde, ii. §§ 817-823— Rolin, §§ 1247-1271— Verzijl, §§ 646-662— Hatsohek, 
pp. 363-369 — Kunz, pp. 290-297 — Spaight, AtV, pp. 389-393 — Bernard, 
Neutrality of Great Britain during the American Civil War (1870), pp. 187- 
226— Marquardsen, Der Trent-Fail (1862), pp. 68-71— Hirach, JCneg«. 
konterbande und verbotene Tranaporte in Krieyszeiten (1897), pp. 42-66— 
Takahashi, International Law during the Chino- Japanese War (1899), pp. 
62-72— Vetzel, Be la contrebande par analogic en droii maritime intemaiiondle 
(1901 )— Atherley- J ones. Commerce in War ( 1907), pp. 304-316 — 

Das intemationale Prisenrecht (1912), §§ 31-32— Pastureau, Bea transports 
interdits aux neutres (1912)— Le Jemtel, L'assislance hostile dans lea gurnet 
maritimes modemea (1938)— Wehberg, pp. 123, 132— Gamer, ii. §§ 638-646, 

and Prize Law, Nos. 446-460— Keith’s Wheaton, pp. 1076-1089 Colombo^ 

§§ 189-198— Lord Merrivale (Sir Henry Duke) in Grotius Society, vi. (1921) 
pp. 99-106— Hill ixiAJ., xxiii. (1929) pp. 5M7— Harvard Research (1939), 
pp. 664-674. See also many of the monographs quoted above at the 
commencement of § 391, and the General Report presented to the Inter- 
national Naval Conference of London on behalf of the Drafting Committee, 
Articles 46-47, Cmd. 4664, p. 66. 

§ 407. Before the Naval Conference of London held in 
1908, the term unneutral service had been used by several 
writers with reference to the carriage by neutral vessels of 
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certain persons and despatches for the enemy. The term 
had been introduced to distinguish such carriage of persons 
and despatches from the carriage of contraband, with which 
it was often confused. Since contraband consists of certain 
goods only, and never of persons or despatches, a vessel! 
carrying persons and despatches for the enemy does not \ 
carry contraband ^ ; and there is another important differ- 
ence. Carriage of contraband need not necessarily, and in j 
most cases in practice does not, take place in the direct I 
service of the enemy. On the other hand, carriage of i 
persons and despatches for the enemy usually does take I 
place in the direct service of the enemy, and, consequently, 
represents much more intensive assistance to him, and a 
much more intimate connection with him, than carriage of 
contraband. For these reasons, separate treatment for 
carriage of contraband and for carriage of persons and 
despatches was certainly considered desirable by many 
writers. Those among them who did not adopt the term 
unn&uiral service, on account of its somewhat misleading 
character, preferred ^ the expression analogues of contraband^ 
because in practice maritime transport for the enemy was 
always treated as analogous to, although not as identical 
with, carriage of contraband.® 

The u n ratified Declaration of London sought to place the 
whole matter upon a new and very much enlarged basis, 
for Articles 46 to 47 treated, under the heading De V assistance 
hostile — ^the official English translation of which was un- 
neadral service — not only of carriage of persons for the enemy 
by a neutral vessel, but also of transmission of intelligence 
in his interest, of taking a direct part in the hostilities, and 
of a number of other acts. The unratified Declaration made 
a broad distinction between two kinds of unneutral service : 
meting out, for the one, treatment analogous in a general 

^ Tliis waa teoognised in The London, of the term unnett^ol service, 
Yangtsze Insurance Association v. it was useless to oppose it. 

IndermUy MiduaL Marim Assurarm 

Company [1908] 1 K.B. 910; [1908] « Although—see above, §§ 173-174 

2 K.B. 604. — prevention of unneutral service to 

* It was also preferred in the first the enemy is a means of sea warfare, 
edition of this work. But after it chiefly concerns neutral commerce, 
the oflSloial adoption, in the transla- and is therefore more conveniently 
tion of the unratified Declaration of treated with neutrality. 
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way to the treatment of contraband; and, for the other, 
treatment analogous to that of enemy merchant-vessels. 
Carriage of individual members of the armed forces of the 
enemy, and a certain case of transmission of intelligence in 
the interest of the enemy, constituted the first kind ; and 
four groups of acts bestowing enemy character on the vessel 
concerned constituted the second kind. 

At the outbreak of the World War the Allies adopted the 
rules relating to umreutral service contained in the unratified 
Declaration of London, and applied them (subject to re- 
prisals without modification until the whole Declaration 
was abandoned in July 1916. Thereafter the customary 
rules prevailing before the Naval Conference of London again 
became applicable.® After that date, however, few (if any) 
eases of unneutral service came before the Prize Courts in 
which general principles were laid down or applied ; and as 
conditions have changed greatly since the old customary 
rules grew up, the present position of the law of unneutral 
service is unsatisfactory. 

Carnage § 408. A belligerent may punish neutral vessels for carry- 
ing, in the service of the enemy, certain persons. 

Enemy. Suoh persons included, according to the customary rules 
of International Law prevailing before the unratified 
Declaration of London, not only (a) members of the armed 
forces of the enemy, but also (b) individuals who, though 
not yet members of the armed forces, would have become 
•^so as soon as they reached their place of destination, and 
(c) non-military individuals in the service of the enemy 
who were either in such a prominent position that they 
could be made prisoners of war, or were going abroad as 
agents for the purpose of fostering the cause of the enemy. 
Thus, for instance, if the head of the enemy State, or one of 
his cabinet ministers, fled the country to avoid captivity, 
the neutral vessel that carried him could have been punished, 
as could also the vessel carrying an agent of thfe enemy sent 
abroad to negotiate a loan and the like. However, the 
mere fact that enemy persons were on board a neutral vessel 
did not in itself prove that they were carried by the ve^l 
^ See below, § 413o. • See above, § 292. 
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for the enemy, and in his service. This was the case only 
when those in charge of the vessel knew of the character of 
the persons and nevertheless carried them, thereby acting 
in the service of the enemy, or when the vessel was directly 
hired by the enemy for the purpose of transporting the 
individuals concerned. Thus, for instance, if able-bodied 
men booked their passages on a neutral vessel to an enemy 
port with the secret intention of enlisting in the forces of 
the enemy, the vessel could not be considered as carrying 
persons for the enemy ; but she could be so considered, if 
an agent of the enemy openly booked their passages. As 
regards a vessel directly hired by the enemy, there could be 
no doubt that she was acting in the service of the enemy.^ 
According to British practice prevailing before the un- 
ratifiod Declaration of London, a neutral vessel was con- 
sidered as carrying persons in the service of the enemy even 
if she had been forcibly constrained by the enemy to carry 
them, or if she was bona fide in ignorance of the status of 
her passengers.^ 


1 Thus the American vessel Oro- 
zembo (6 C. Rob. 430) was in 1807, 
during war between <3reat Britain 
and the Netherlands, captured and 
condemned because, although char- 
tered by a merchant in Lisbon 
ostensibly to sail in ballast to Macao 
and to take from there a cargo 
to America, she received, by order 
of the charterer, three Dutch officers 
and two Dutch civil servants, and 
sailed, not to Macao, but to Batavia. 
The American vessel Friendship (6 
0. Rob. 420) was likewise in 1807, 
during war between Great Britain 
and France, captured and con- 
demned, because she was hired by 
the French Government to carry 
ninety shipwrecked officers and 
sailors home to a French port. 

* Thus, in 1802, during war between 
Great Britain and France, the Swedish 
vessel Carolina (4 C. Rob. 256) was 
condemned by ^r William Scott for 
having carri^ French troops from 
Egypt to Italy, althou^ the master 
endeavoured to prove that the vessel 
was forced to render the transport 
service; and the American vessel 
OrozewJbo (see above, p. 603 (n,), Philli- 


more, iii. § 274, and Holland, Prize 
Law, §§ 90-91) was condemned during 
war between Groat Britain and the 
Netherlands, although her master was 
ignorant of the service for the enemy 
on which ho was engaged; . In 
cases of bona fide ignorance there 
may be no, actual delinquency ; but 
if the service is injurious, that wiU 
be sufficient to give the belligerent 
a right to prevent the thing from 
being done or at least repeated/ 
said Sir William Scott. Hall, 
§ 249 (n.), reprobates the British 
practice. Compulsion of the vessel 
was hold not to be a defence in the 
German case of The Island^ Bntsekei- 
dungen, ii. 8, and the Roumanian oase 
of The Nicolae, in Venzijl, § 660. 
During the Russo-Japanese War only 
one case of condemnation of a neutral 
vessel for carrying persons for the 
enemy is recorded, that of the 
Nigr^ia, a vessel which endeavoured 
to o&tiy into Vladivostok the escaped 
captain and lieutenant of the Russian 
destroyer Patatoropny ; see Taka- 
haahi, pp. 639-641, and Hurst, ii. 

p. 201, 

It should be mentioned that, ao- 
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When the vessel is also carrying cargo, and the owner of 
the cargo participates or connives in the unneutral service 
the cargo also is liable to condemnation.’- 

According to the unratified Declaration of London, 
neutral merchantmen (apart from the case of the carriage 
of persons who in the course of the voyage directly assist 
the operations of the enemy) might only be considered to 


cording to tlio customary law hitherto 
prevailing, the case of diplomatic 
agents sent by the enemy to neutral 
States was an exception to the rule that 
neutral vessels may be punished for 
carrying agents sent by the enemy. 
The importance of this exception be- 
came apparent in the case of the Trent^ 
which occurred during the American 
Civil War. On November 8, 1861, 
the Federal cruiser San Jacinto stopped 
the British mail steamer Trent on 
her voyage from Havana to the 
British port of Nassau, in the Baha- 
mas, forcibly took off Messrs. Mason 
and Slidell, together with their secre- 
taries, political agents sent by the 
Confederate States to Great Britain 
and France, and then let the vessel 
continue her voyage. ^ Great Britain 
demanded their immediate release, 
and the United States at once granted 
this, although the ground on which 
release was granted was not identical 
with the ground on which it was 
demanded. The United States, con- 
tending that these men were contra- 
band of war, maintained that their 
removal from the vessel without 
bringing her before a Prize Court for 
trial was irregular, and therefore not 
justified ; whereas release was de- 
manded on the ground that a neutral 
vessel could not be prevented from 
carrying diplomatic agents sent by 
the enemy to neutrals. Now, diplo- 
matic agents in the proper sense of 
the term these gentlemen were not, 
because, although they were sent by 
the Confederate States, the latter 
were not recognised as such, but only 
as a belligerent Power. Yet they were 
political agents of a quasi-diplomatic 
character, and the standpoint of 
Great Britain was for this reason 
perhaps correct; at any rate, they 
were not contraband. The fact that the 
Governments of France, Austria, and 
Prussia protested through their diplo- 


matic envoys in Washington shows at 
least that neutral vessels may carry 
unhindered on the open sea (though 
not through the territorial waters of 
the other belligerent — see above, 
vol. i. § 398, and the cases of Ter- 
nowski, Dumba, and Bernstorff there 
mentioned) diplomatic agents sent 
by the enemy to neutrals, however 
doubtful it may be whether the same 
applies to agents with a quasi- 
diplomatic character- In December 
1939, Mr. Vorekor, counsellor of the 
British Embassy in Moscow, was 
taken off an Esthonian vessel by a 
Gorman cruiser in the Upper Baltic 
when on his way to London en route 
to his new post as Minister to Bolivia. 
He was released shortly afterwards 
following upon representations made 
by the United States. On the Trent 
case see Pari. Papers (1862), North 
America, No. 5 ; Marquardsen, JDer 
TrenUFall{im2) ; Wharton, iii. § 374; 
Moore, vii. § 12(i5 ; Phillimoro, ii. §§ 
130-1 30a ; Letters by Mistoricus ( 1 863 ), 
pp. 185-198 ; Bernard, Neutrality of 
Great Britain during the Am&rican 
Civil If ar (1870), pp. 187-225; Harris, 
The Trent Affair (1896) ; Hyde, ii. 
§§ 818-820 ; Malkin, The Trent and 
the China, in B.Y„ 1924, pp. 66-77 ; 
Harvard Research (1939), pp, 606, 607. 
But see The PofUoporos (1915) 1 B. 
and C.P.O. 371 ; (1916) 2 B. and 
C.P.O. 87, where this and other 
cases were considered ; compare also 
The Svithiod [1920] A.O. 718 ; 3 B. 
and C.P.C. 674. For a case of search 
in the belligerent’s own territorial 
waters with a view to the removal 
of a person bringing to the enemy a 
warlike invention see the case of the 
Gaelic in the Chino-Japanese War in 
1894 (mentioned by Bate in A Omtury 
of Law Reform (1901), pp. 86-87). 

1 The Greta (1855), in 1922- 
1923, pp. 188-193. 
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render uiineutral service if they carried such enemy persons 
as were already actually members of the armed forces of 
the enemy. Article 45 made it clear, by using the words 
‘ embodied in the armed forces ’ {hicorpords dans la force 
armde), that reservists and the like who were on their way to 
the enemy country for the purpose of there joiiaing the armed 
forces, were not ^ among the classes of enemy persons which 
a neutral vessel might not carry without exposing herself 
to punishment for rendering unneutral service to the enemy. 

Four different cases of carrying members of the armed 
forces of the enemy were distinguished by the unratified 
Declaration, namely : 

(1) According to Article 46 (4), a neutral vessel exclusively 
appropriated at the time to the transport of enemy troops 
acquired thereby enemy character. This case will be con- 
sidered with others of the same kind below.* 

(2) According to Article 45(2), a vessel, not exclusively 
appropriated to that work, and not on a voyage specially 
undertaken for that purpose, which transported, to the 
knowledge of either the owner or the charterer or the master, 
a military detachment of the enemy, was to be considered 
to render unneutral service for which she might be punished. 
Accordingly, if to the knowledge of either the owner or the 
charterer or the master, a neutral vessel in the ordinary 
course of her voyage carried a military detachment of the 
enemy, she was to be liable to be seized for unneutral 
service. 

(3) According to Article 45 (2), a neutral vessel which, to 
the knowledge of either the owner or the charterer or the 
master, carried one or more persons — whether belligerent 
or neutral subjects — who in the course of the voyage directly 
assisted * the operations of the enemy in any way, for 

* But 868 the French case of The porated ’ in the army of their home 
Federico (1916) — Qamer, ii, §544; State, 
text in S.Q., jtxii. (1915), Juris- • § 410. 

prudence, p. 17, xxiv. (1917), Juris- * Presumably this means that the 
prudence, p. 11 — in which the Prize owner or charterer or master must 
Court of Appeal, in direct opposition be aware not merely of the carriage 
to the Beniault Report on the De- of a person who happens to render 
claration of London, decided that asristanoe to the enemy, but of the 
reservists on their way home from fact that he does render such assist- 
abroad are considered to ^ ‘inoor- ance during the voyage. 
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instance by signalling or sending a message by wireless 
telegraphy, was to be likewise liable to seizure for rendering 
unneutral service. 

(4) According to Article 45(1), a neutral vessel which 
carried individual passengers who are embodied in the armed 
forces of the enemy, was only to be liable to seizure if she 
was on a voyage specially undertaken for such transport ; 
for instance, if she had been diveited from her ordinary 
course and had touched at a port outside her ordinary course 
for the purpose of embarking, or was going to touch at a 
port outside her ordinary course for the purpose of dis- 
embarking, the enemy persons concerned. A liner, there- 
fore, carrying individual members of the armed forces of 
the enemy in the ordinary course of her voyage might not 
be considered to be rendering rinneutral service and might 
not be seized. However, according to Article 47, a neutral 
vessel carrying members of the armed forces of the enemy 
while pursuing her ordinary course, might be stopped for the 
purpose of taking off such enemy persons and making them 
prisoners of war.^ 

But the rules formulated .by the Declaration of London 
are not binding, and the foi-mer customary rules remain 
applicable. 

§ 409. A belligerent may punish neutral merchantmen 
for transmission of intelligence to the enemy. 

According to customary rules of International Law, a 
belligerent may punish neutral vessels for the carriage of 
political despatches from or to the enemy, and especially 
such despatches as relate to the war.® But to this rule there 
have been two exceptions. First, as neutrals have a right 
to demand that their intercourse with either belligerent be 
not suppressed, a neutral vessel might not, according to the 
old oases, be punished for carrying despatches from the 
enemy to neutral Governments, and vice versa, ^ or from the 
enemy Government to its diplomatic agents and consuls 

* See below, § 413. of the condemnation of a Teseel 

* See The Lief Oundereen (1918) belonging to an ally see the In- 
in the Prenoh Prize Court : Journal Mam, below, § 409 (n.). 

OfficM, January 18, 1919, p. 709; 

Scott, Oases, p. 888. Eor an instance 


» The Caroline (1808) 6 0. Bob. 461, 
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abroad in. neutral States, and vic6 versa?- The second 
exception was created by Article 1 of Hague Convention XI. 
relative to postal correspondence,^ which provides that(] 
postal correspondence, whether private or official, is inviol- y 
able. However, the mere fact that a neutral vessel has 
political despatches to or from the enemy on board does not 
by itself prove that she is carrying them for arid in the 
service of the enemy. Just as in the case of certain enemy 
persons on board, so in the case of despatches, the vessel 
is only considei-ed to be carrying them in the service of the 
enemy if she knows of their character and has nevertheless 
taken them on board, or if she is directly hired for the 
purpose of carrying them. Thus, the American vessel 
Ba/pid,^ which was captured during the war between Great 
Britain and the Netherlands, on her voyage from New 
York to Tonningen, for having on board a despatch for a 
cabinet minister of the Netherlands hidden under a cover 
addressed to a merchant at Tonningen, was released by the 
Prize Court. On the other hand, the Atalantaf which 
carried despatches in a tea-chest hidden in the trunk of a 
supercargo, was condemned.® 

The Declaration of London prescribes rules upon the 
transmission of intelligence to the enemy, but, as it has not 
been ratified, the old customary rules remain applicable.® 


1 The Madison {im) Edwards 224. 

* As to which see above, § 19L 

» (1810) Edwards 228. 

^ (1808) 6 0. Bob. 440. 

^ British practice seems unsettled 
on the question whether the vessel 
must know of the character of the 
despatch which she is carrying. In 
spite of the case of the Rapids 
quoted above, Holland, Prize Juaw, 
§ 100, maintains that ignorance of 
the master of the vaseel £ no excuse, 
and Philiimore, iii. § 272, seems to 
be of the same opinion. The same 
view was adopted by the Supreme 
Court of New South Wales in The 
Zambesi (1914) 1 B. and O.P.O. 358, 
See Colombos, § 190* 

* According to the unratified 
Declaration of London, the carriage 
of despatches for the enemy might 
only be punished in case it fell 


under the category of transmitting 
intelligence to the enemy on the 
part of a neutral vessel. Two kinds 
of such transmission of intelligence 
had to he distinguished : 

First, according to Article 46(4), 
a neutral vessel exclusively intended 
for the transmission of intelligence to 
the enemy acquired thereby enemy 
character; this will be considered 
with other cases of the same kind 
below, § 410. 

Secondly, according to Article 45 
(1), a neutral vessel might be seized 
for transmitting intelligence to the 
enemy if she was on a voyage 
specially undertaken for such trans- 
misslons, if she had been 

diverted from her ordinary course 
and had touched or was going to 
touch at a port outside her ordinary 
course for the purpose of transmitting 
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§ 410. In contradistinction to cases of nnneutral service 
which are similar to carriage of contraband and involve 
treatment analogous to the treatment of contraband, the 
Declaration of London enumerated in Article 46 four 
cases of kinds of uimeutral service which invest a neutral 
vessel with enemy character, thus exposing her to con- 
denmation and to the same treatment, in a general way, 
as if she were an enemy merchant-vessel.^ These cases 
are : 

(1) When a neutral vessel took a direct part in the 
hostilities,^ 

(2) When a neutral vessel was under the orders or control 
of an agent placed on board by the enemy Government.® 


intelligence to the enemy. A liner, 
therefore, transmitting intelligence to 
the enemy in the ordinary course of 
her voyage might not be considered 
to be rendering unneutral service, and 
might not be punished. However, 
self-preservation would in a case of 
necessity have justified a belligerent 
in temporarily detaining such a liner 
for the purpose of preventing the 
intelligence from reaching the enemy 
(see below, § 413). 

The conception ‘ transmission of 
intelligence ’ was not defined by the 
Declaration of London. It certainly 
meant not only oral transmission 
of intelligence, but also the trans- 
mission of despatches containing in- 
telligence. The transmission of any 
political intelligence of value to the 
enemy, whether relating to the war 
or not, ought to have been considered 
unneutral service, unless it was 
intelligence transmitted from the 
enemy to neutral Governments, or 
vice versaf or from the enemy Govern- 
ment to its diplomatic agents and 
consuls abroad in neutral States. 
(In the case of the Iro - Maru, 
which belonged not to a neutral but 
to an allied subject, and was con- 
demned for transporting an agent of 
the enemy State charged with carry- 
ing important despatches in the inter- 
ests of the enemy State, Article 46 of 
the Declaration of London, which in 
terms applies only to neutral ships, 
seems to have been applied by 


analogy : Fauchillo, Jur, /r., i. 323, 
and, on appeal, xxvii. (1920), 

J urin’prudence, p. 33.) 

1 See above, §89(2). 

® This might occur in several ways, 
but such a vessel in every case was 
to lose her neutral character and 
acquire enemy (character, just as does 
a subject of a neutral Power who en- 
lists in the ranks of the enemy armed 
forces. But a distinction had to be 
made between taking a direct part 
in the hostilities — for instance, ren- 
dering assistance to the enemy fleet 
during battle-— and acts of a piratical 
character. If the neutral merchant- 
man, without letters of marque during 
war, and from hatred of one of the 
belligerents, wore to attack and sink 
his merchantmen, she would be con- 
sidered, and could therefore be 
treated as, a pirate ; see above §§ 
86, 181, 264. On the disputed hut 
now unimportant question whether 
neutral subjects accepting letters of 
marque from a belligerent may be 
treated as pirates or not see above, 
§§ 83 and 330, 


® The presence of such agent, and 
the fact that the vessel sailed under 
his orders or control, show clearly 
that she was really for all practical 

Lr^. See The (1914) 1 B. and 
C.P.C. 229 ; The Banametd (1914) 
1 B. and C.P.C. 347. 
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(3) When a neutral vessel was in the exclusive employ- 
ment of the enemy Government.^ 

(4) When a neutral vessel was exclusively appropriated 
either to the transport of enemy troops, or to the trans- 
mission of intelligence in the interest of the enemy.® 

However, the provisions of the Declaration of London 


have not secured ratification, 
binding.® 

1 This could have occurred in two 
different ways : either the vessel 
might have been rendering a specific 
service in the exclusive employment 
of the enemy, as, for instance, did 
those German merchantmen during 
the Ruaso-Japanoso War which acted 
as colliers for the Eussian fleet en 
route for the Far East ; or the vessel 
might be chartered by the enemy, so 
that she was entirely at his disposal 
for any purpose ho might choose, 
whether connected with tho war or 
not. See The Alkor^ Entsekeidungen^ 
ii. 313 ; Marouli v. Germany (Greco- 
German Mixed Arbitral Tribunal), 
Annucd Digest, 1927-192S, Case No. 
388. 

Three cases of interest occurred 
in 1906, during tho Russo-Japanese 
War. The Industrie (Takahashi, p. 
732; Hurst, li- P* 323), a German 
vessel, and a French vossoi. The 
Quang - nam (Takahashi, p. 736 ; 
Hurst, ii, p, 343), were condemned 
for being in the employ of Russia as 
reconnoitring vessels. The Australia 
(Hurst, ii. p. 373), an American vessel, 
was condemned for having been char- 
tered by the Russian Government for 
the carriage of cargo, and having a 
Russian official on board.-— During 
the World War the interesting case 
of The Zambesi (1914) I B. and 
C.P.C. 368 occurred, but she was a 
ship belonging to one belligerent and, 
apparently in ignorance of the state 
of war, rendering service to another. 
See also The Island in 2?./,, xxvii. 
p. 249, and, on appeal, EnUcheidungen^ 
ii. 8; The Draupner, ibid.^ ii. p. 
162 ; The Esperanm^ ibid.^ ii. p. ife 
(neutral vessels chartered by Great 
Britain) ; and for other oases, Verzijl, 


and are therefore not legally 


§§ 667-669. And see Costomenis v. 
Germany (decided in February 1929, 
by the Greco-German Mixed Arbitral 
Tribunal), Annual Digest, 1929-1930, 
Case No. 302, 

* This case is different from the 
case — provided for by Article 45 (1) — 
of a vessel on a voyage specially un- 
dertaken with a view to the carriage 
of individual members of the armed 
forces of the enemy. Whereas in that 
case a vessel merely rendered a speci- 
fic service, in this case the vessel is 
for tho time being wholly and con- 
tinuously devoted to the rendering 
of unneutral service. For the time 
being she is, therefore, actually part 
and parcel of the enemy marine. For 
this reason she was considered to 
have lost her neutral character, even 
if, at tho moment an enemy cruiser 
searched her, she was engaged neither 
in the transport of troops nor in the 
transmission of intelligence. And it 
made no difference whether the vessel 
was engaged by the enemy, and 
paid, for the transport of troops or 
the transmission of intelligence, or 
whether she rendered the service 
gratuitously. 

During the World War the 
Italian Prize Court condemned an 
Albanian vessel. La Bella Boutarina, 
for transmitting intelh'gence to the 
Austrians : Fauohille, Jwr. ital*, p. 46. 

As regards the meaning of the 
term ‘transmission of intelligence’ 
see above, § 409. 

As to the effect of a plea of com- 
pulsion see above, § 408 (n.), 

• And see above, § 333 (n,), as to 
the treatment of neutral vessels 
rendering unneutral service in respect 
of asylum in neutral ports. 
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[§ 411 


II 

CONSEQUENCES OP UNNEUTRAL SERVICE 
See the literature quoted above at the commencement of § 407. 

§ 411. According to customary rules of International 
Law, adopted also in the unratified Declaration of London, 
a neutral vessel may be captured if visit or search establishes 
the fact, or arouses grave suspicion, that she is rendering 
unneutral service to the eneihy.’- Such capture may take 
, place anywhere on the open sea or in the territorial maritime 
belt of either belligerent. 

Mail-steamers are, in principle, not exempt from capture 
for unneutral service. Although, according to Article 1 of 
Convention XI., the postal correspondence of belligerents 
and neutrals, whether official or private in character, found 
on board a vessel on the sea is inviolable,® and a vessel may 
never, therefore, be considered to be rendering unneutral 
service by carrying amongst her postal correspondence 
despatches containing intelligence of the enemy, a mail- 
steamer is nevertheless® not exempt from the laws and 
customs of naval war respecting neutral merchantmen. A 
mail-boat is, therefore, exposed as much as any other 
merchantman to capture for rendering unneutral service. 

Capture is allowed only so long as the vessel is in delicto, 
i.e. during the time in which she is rendering unneutral 
service or is being pursued for having done so. 

§ 412. According to the practice prevailing before the 
Naval Conference of London, a neutral vessel captured for 
carriage of persons or despatches in the service of the enemy 
could be confiscated. Moreover, according to British * 
practice, such part of the cargo as belonged to the owner 
of the vessel was likewise confiscated.® If the vessel was not 
found guilty of carrying persons or despatches in the service 

^ The successful performance of 420; The AUdania (1808) 6 C. Bob. 
the service undertaken is not essential 440. ' See Holland, Prize Law, §§ 85 
to constitute the oSenoe, and 106. 

• See above, §| 191, 319. 

• See Article 2. • See, however, Tht Hope (1808) 

• The Triendehip (1807) 6 0. Rob. 6 C. ]^b. 463 (n.). 
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of the enemy, and was not thei'efore condemned, the Govern- 
ment of the captor could nevertheless detain the persons 
as prisoners of war and confiscate the despatches, if they 
were of such a character as would have made a vessel which 
was cognisant of their character liable to punishment for 
transporting them for the enemy. 

The unratified Declaration of London recognised these 
three rules. Articles 45 and 4(> declared any vessel rendering 
any kind of unneutral service to the enemy liable to con- 
fiscation, and also such part of the cargo as belonged to the 
owner of the confiscated vessel. And Article 47 provided 
that, although a neutral vessel might not be liable to con- 
demnation, the capturing State might nevertheless detain 
as prisoners of war any members of the armed forces of the 
enemy who were found on board. The case, of despatches 
found on board was not mentioned by Article 47.’^ 

Although the unratified Declaration of London meted 
out the same punishment for the several kinds of unneutral 
service which it enumerated, it did make a distinction with 
regard to the treatment in other respects of vessels captured 
for rendering unneutral service. 

Article 46 providc<l for a neutral vessel captured for 
having romlerod either of the two kinds of unneutral service 
mentioned in it, treatment in a general way the same as that 
of a neutral vessel captured for the carriage of contraband. 
The vessel did not lose her neutral character, and had under 
all circumstances and conditions to be taken before a Prize 


^ The mere fact that a neutral 
Teasel is rendering unnoutral service 
is not sufficient lor her condemna- 
tion; in addition, mem rm is re- 
quire. (As to mens rm in prixe 
law see Lord Merrlvale, op» cit, 
above, §407.) Now, as regairas the 
four Mnds of utmeutrai servloe which 
create enemy character, mens rea is 
obviously always in existence, and 
therefore always presumed to be 
present. For tnis reason Article 46, 
m contradistinction to Article 46, 
did not refer to the knowledge of 
the vessel of the outbreak of hostili- 
ties. .But as regards the other cases 
of unneutral service, Article 46 
provided that the vessel might 


not be confiscated if she was en- 
countered at sea while unaware of 
the outbreak of hostilities, or if the 
master, after becoming aware of the 
outbreak of hostilities, had had no 
opportunity of disembarking the pas- 
sengers concerned. On other 
hand, a vessel was to be deemed, 
aoooiding to Article 46, to be aware 
of the existence of a state of war if 
she had left an enemy port subse- 
quent to the outbreak of hostilities, 
or a neutral port subsequent to the 
notification of the outbreak of hos- 
tilities to the Fowesr to which such 
port belonged, provided that such 
notification was made in sufficient 
time. 
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Court, unless — see Article 49 — to take her into a port of the 
capturing State would have involved danger to the safety 
of the capturing vessel or to the success of the military 
operations in which she was engaged at the time. And an 
appeal from the national Prize Courts was to lie to the pro- 
posed International Prize Court.^ 

Article 46, on the other hand, provided treatment for a 
vessel captured for having rendered any of the four kinds of 
unneutral service enumerated in it which, in a general way, 
was the same as that of a captured enemy merchantman. 
Such a vessel acquired enemy character. Accordingly,® aU 
enemy goods on the vessel might be seized, all goods on 
board were to be presumed to be enemy goods, and the 
owners of neutral goods on board were to have to prove their 
neutral character. Further, the rules of Articles 48 and 49 
concerning the destruction of neutral vessels were not to 
apply. Again, no appeal was to lie from the national Prize 
Courts to the proposed International Prize Court by the 
owner of the ship except on the one question, whether the 
act of which she, was accused had the character of unneutral 
service.® 

However, the rules of the Declaration are not legally 
binding, and the old customary rules are still applicable. 

§ 413. According to the British * and American practice, 
as well as that of some other States, which prevailed prior 
to the Naval Conference of London, whenever a neutral 
vessel was stopped for carrying persons or despatches for 
the enemy, these could not be seized unless the vessel was 
seized at the same time. The release, in 1861, during the 
American Civil War, of Messrs. Mason® and Slidell, who 
had been forcibly taken off the Trent, while the ship herself 
was allowed to continue her voyage, was based by the 
United States on the fact that the seizure of these men, 
whom the American Government professed to regard as 

1 See below, §§ 438-447. decided ia the same way as the 

* See above, § 89. queetion whether the owums of 

• The question whether, if the neutral goods on a deetroyed enemy 
. vessel was destroyed by the captor, merohantman have a claim to oom- 

the innocent owners of the neutral pensation ; see above, § 194. 
goods on board might claim com- * See Holland, Prize Laze, § 104. 
pensation, would have had to be ' See above, $ 408 (n.). 
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‘ contraband of war,’ without the seizure of the vessel, 
was illegal. 

Since, according to the uni’atified Declaration of London, 
a neutral vessel rendering unneutral service of any kind 
was liable to be confiscated, it is evident that in such a case 
the enemy persons and despatches concerned might not be 
taken off the vessel unless the vessel herself was seized and 
brought into a port of a Prize Court. However, Article 47 
provided that any member of the armed forces of the enemy 
found on board a neutral merchant-vessel might be taken 
off and made a prisoner of war, although there might be no 
ground for the capture of the vessel. / Therefore, if a vessel 
carried individual members of the ^ armed forces of the 
enemy in the ordinary coui’sc of her voyage,^ or if she 
transported a military detachment of the enemy and the 
hke without being aware of the outbreak of hostilities, the 
members of the armed forces of the enemy on board might 
be seized, although the vessel herself might not be seized, 
as she was not rendering unncutral service. 

The Declaration of London did not mention the case of 
enemy despatches embodying intelligence found on board 
such a neutral vessel as might not herself be captured for 
such carriage. For instance, if a mail-steamer, pursuing her 
ordinary course, carried a despatch of the enemy, not in her 
mail-bags, but separately (in which case, according to 
Article 45, the vessel was not liable to seizure), might 

^ Accordingly, in January 1912, posed to bo Turkish ofiicers on their 
during the Turco-Italian War, the way to the theatre of war, had been 
Italian gunboat Vo(urm, after hav- forcibly taken off and made prisoners, 
ing overhauled, in the Red Sea, the On the protest of France, it was 
British steamer Africa going from agreed between the parties that the 
Hodeida to Aden, took on and made case should be settled by an arbitral 
^prisoners of war Colonel Riza Bey award of the Permanent Court of 
and eleven other Turkish offioers. Arbitration at The Hague, Italy 
Although the Declaration of London asserting that she had only acted in 
was not ratified by Great Britain, accordance with Article 47 of the 
she did not protest. The case of Declaration of London, The Court, 
the Manouba ought likewise to on May 6, 1913, gave its award 
be mentioned here. This French in favour of France, because the 
steamer, which plied between Mar- commander of the AgordcU did not 
seilles and Tunis, was captured on demand from the Marmtha the 
January 18, 1912, by the Agordat, handing over of the Turks, but cap- 
an Italian torpedo-boat, in the tured her. See Rapisardi-Mirahelli 
Mediterranean, brought to Cagliari, in 12./., 2nd ser., xv. (1913) pp. 
and then released after twenty-nine 135-138, and Euz6 in i2./., 2nd ser., 
Turkish passengers, who were sup- xvi. (1914) pp. 128-136. 
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despatches be seized without the seizure of the vessel ? 
The question ought to be answered in the affirmative. 

However, the rules of the Declaration of London are not 
legally binding.^ 

§ 413o. The practice prior to the World War in the 
matter of removing persons other than those actually 
incorporated in the enemy forces was not settled. As stated 
above, Article 47 of the Declaration of London provided 
that only the latter may be taken off. On November 1, 
1914, the British Foreign Office gave notice that, ‘ in view 
of the action taken by the German forces in Belgium and 
France of removing as prisoners of war all persons who are 
liable to military service. His Majesty’s Government have 
given instructions that all enemy reservists on neutral 
vessels should be made prisoners of war.’ The French 
Government published a similar notice. In consequence, 
all enemy subjects of military age found on board neutral 
vessels on the high seas were taken off by the cruisers of 
the Allies and made prisoners of war.^ 


1 Quite difEerent from the case of 
the seizure of such enemy persons and 
despatches as a vessel cannot carry 
without exposing herself to punish- 
ment is the case where a vessel has 
such enemy persons and despatches 
on board as she is allowed to carry, 
but a belligerent believes it to be 
necessary in the interest of self- 
defence to seize them. Since neces- 
sity in the interest of self-preservation 
is, according to International Law, in 
certain oases an excuse for an illegal 
act, a belligerent may seize such 
persons and despatches, provided that 
their seizure is not merely desirable, 
but absolutely necessary in the interest 
of self-defence. For instance, seizure 
of an enemy ambassador on board a 
neutral vessel would be justifiable if 
he was on the way to submit to a 
neutral a draft treaty of alliance in- 
jurious to the other belligerent. (See 
Hall, § 253 ; Rivier, ii, p. 390 ; above, 
i. §§ 129 and 130.) 

^ The following are examples ; 
The Italian steamer ATicom, sailing 
from New York to Italy, was hold 
up by an English cruiser near Gib- 
raltar, and seventy German passen- 


gers wore removed and taken to 
Gibraltar as prisoners of war. The 
Dutch liner New Amsterdam was 
stopped by a French cruiser on the 
high seas off Brest, and 400 Germans 
and 260 Austrians wore removed and 
made prisoners of war. Of the pro- 
tests of the neutral Governments 
affected, only those of the United 
States of America were of any avail. 
When the American steamer, Jvindl!^, 
two days after having left Colon, 
was stopped in November 1914 by 
the French cruiser Ootid^, and August 
Fiepenbrink, a German waiter, was 
taken, off, brought to Kingston in 
Jamaica, and detained as a prisoner 
of war, the United States protested, 
and after some oorresponaenoe the 
French and British Governments con- 
sented to set him free, ‘ as a friendly 
act, while reserving the question <5 
principle involved^ (see ix. 

(1915), Special SuppL, pp. 353-860 ; 
Hyde, ii. § 819 (n.) j and above, vol 
i. § 313 (n.)). Again, when, in Feb- 
ruary 1916, the Am^can steamship 
China was stoj^ped by the British 
cruiser JOaurentic on the high seas 
about ten miles from the entrance 
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While at the beginning of the war, at a time when the 
Declaration of London was still acted upon, that practice 
was justified as a measure of reprisals, it was subsequently 
based on the wider and, it is believed, unimpeachable 
ground that there is no valid reason for differentiating 
between persons actually enrolled in the armed forces of 
the enemy and those most likely to be incorporated in them 
when they reach their country.’- This was also the view 
propounded by Great Britain in^ reply to the protest of 
Japan against the seizure, in January 1940 , of a number of 
German nationals of military age from the Asama Mam, 
a Japanese steamer.'^ 


to the Yang-tzo-kiang, and twenty- 
eight Germans, eight Austnans, and 
two Turks were taken off, carried to 
Hong-Kong, and there detained as 
prisoners of war, the United States 
Government protested, and after 
some correspondence the prisoners 
were set free, although Great Britain 
reserved the question of principle 
(see AJ., X. (1916), Special Suppl., 
pp. 427432; Hyde. ii. §§818.620; 
Gamer, ii. § 640 ; Malkin in B. 7., 
1924, pp. 66-77). For other examples 
seeGarner, ii. § 639. See also Harvard 
Research (1939), pp. (K)2-618 and 
Briggs in AJ,, xxxiv. (1940) pp. 
249-269. 

^ See the British note of July 16, 
1916 in connection with the case of 
the Chirta (see above, p. 704) ; UB, 
Bor. Bel., Suppl,, 1916, p. 663. The 
French instructions of 1984 expressly 
provide for the seizure from neutral 


vessels of, among others, all enemy 
passengers ‘ aptes au service militaire ’ 
(Article 64). 

* Subsequently nine out of twenty- 
one Germans were released on the 
ground that they were relatively un- 
suitable for military service. It was 
arranged that Japanese steamers 
would in the future refuse to accept 
passengers ‘ who are, or who are 
suspected to be embodied in the 
armed forces of belligerents,* For 
the exchange of correspondence sea 
Cmd, 6166. In 1894, in the course 
of the Sino- Japanese War, Japan 
took off a French vessel two United 
States citizens who were proceeding 
to China in connection with a con- 
tract offering to the Chinese Govern- 
ment the use of a new kind of torpedo. 
They were subsequently released on 
parole. See B.G., ii. (1896) p. 128. 
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VISITATION, CAPTURE, AND TRIAL OP 
NEUTRAL VESSELS 
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VISITATION 

Bynkershoek, Quaestiones Juris publicif 1, c. 14 — Vattel* iii. § 114 — 

§§ 270-276 — ^Manning, pp. 433-460 — ^Phillimore, iii. §§ 322-344 — ^Twiss, ii, 
§§ 91-97— HaUeck, ii. pp. 271-304--Taylor, §§ 685-689— Wharton, iii, 
§§ 325, 346— Wheaton, §§ 624-537— Moore, vii. §§ 1199-1206— Hershey, 
Nos. 616-620— Bluntschli, §§ 819-826— HefEter, §§ 167-171— Geffcken in 
HoUzendorfff iv. pp. 773-781 — Klhber, §§ 293-294 — 0. P. Martens, ii. §§ 317, 
321 — ^XJUmann, § 196 — ^Pauohille, §§ 1667-1673 — Bespagnet, Nos. 717-721 
— Rivier, ii. pp. 423-426 — ^Nys, iii. pp. 679-690 — Calvo, v. §§ 2939-2991— 
Piore, iii. Nos. 1630-1641, and Code, Nos. 1876-1900 — ^Martens, ii. § 127— 
Kleen, ii. §§ 185-199, 209 — Gessner, pp, 278-332 — Boeck, Nos. 767-769— 
Dupuis, Nos. 239-262, and Gwsrre, Nos. 189-204 — Bemsten, § 11 — Schramm, 
§§ 13-14 — ^Nippold, ii. § 36 — ^Perels, §§ 62-66 — ^Testa, pp. 230-242— Ortolan, 
ii. pp. 214-246 — ^Hautefeuille, iii. pp. 1-298 — Holland, Prize Law, §§ 1-17, 
166-230 — U.S. Naval War Code, Articles 30-33 — Hyde, ii. §§ 724-736— 
Baty, pp. 309-319 — Keith’s Wheaton, pp. 1131-1144 — Rolin, §§ 1283- 
1297— Suarez, §§ 443-660 — Verziji, §§ 672-696 — Kunz, pp. 169-172— 
Spaight, Air, pp. 382-409, 466, 471, 472 — Sohlegel, JSur Iq visits des vaisseailz 
neutres sous convoi (1800 ) — Letters by Historicus (186$), The PHiyht of Search, 
pp. 176-184 — ^Mirbach, Die volkerrechtUchen Orundsdize des Durchsttchungs^ 
recMs zur See (1903) — ^Loewenthal, Das Uniersuchungsrecht des iwier- 
TuUionaten SeerecTUs in Krieg und Frieden (1906)^ — Atherley- Jones, Oom- 
merce in War (1907), pp. 299-360 — ^Hirschmann, Das irUerncUioncde Prism- 
recht (1912), §§ 33-34 — ^Wehberg, § 7— Gamer, ii, § 600 — Navello, L* Mu- 
tton du droit de visits et du droit de prise au cours de la dernikre guerre (1926), 
pp, 117-144 — ^Garner, Devdoprfterds(18$!S), pp. 366-866, 788-790 — ^Frasoonk, 
Visit, Search and Seizure on the Bigh Seas (1938) — Jessup and DeAk, 
Feutrcdity, i. : The Origins (1936), pp. 167-200— Colombos, §§ 226-234r- 
Barvard Besearch (1939), pp. 636-647^ — ^Duboo in iv, (1897) pp. 382- 
403 — Ailin in Minnesota Law Beview, April 1917 — Higgins in B* 7., 1926, 
pp. 43-63, and in Bagize Becueil, 1926 (i,), pp, 69-128 — General Report on 
Proposed Rules of Aerial Warfare, oh. vii., Cmd, 2^1 of 1924, AJ*, xvii. 
(1923), SuppL, pp, 267-260. See also many of the monographs quoted 
above at the commencement of § 391 ; Bulmerincq’s articles on Le droit 
des prises maritimes in BJ., x.-xiii. (1878-1881) ; and the General Report 
presented to the International Naval Conference of London on behalf of 
the Drafting Committee, Article 63, Cmd. 4564, p, 63. 
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§ 415 ] 

§ 414. The right of visitation ^ is the right of tjeJligerenta CSnoep- 
to visit and, if need be, search neutral merchantmen ifbr 
the purpose of ascertaining whether these vessels really Virita- 
belong to the merchant marine of neutrals, and, if this is 
found to be the case, whether they are attempting to break 
blockade, or are carrying contraband, or rendering unneutral 
service to the enemy. The right of visit and search was 
already mentioned in the Consolato dd Mare ; and although 
it has often ® been contested, its raison d’etre is so obvious 
that it has long been universally recognised in practice. It 
is indeed the only means by which belligerents are able to 
ascertain whether neutral merchantmen intend to bring 
assistance to the eiiemy and to render him ’ unneutral 
services.® 

§ 415. The right of visit and search may be exercised by Eijfhtof 
all warships * and military aircraft ® of belligerents.® But 
since it is a belligerent right, it may, of course, only bewho’m, 
exercised after the outbreak, and before the end, of war. 

The right of visitation which men-of-war of all nations have exetoised. 
in time of peace in a case of suspicion of piracy ’ has nothing 
to do with the belligerent right of visit and search. But 
since an armistice does not bring war to an end, and since 


^ This right of visitation is not an 
independent right, but is involved in 
the right of either belligerent — see 
above, § 314 — to punish neutral 
vessels breaking blockade, carrying 
contraband, and rendering unneutrcd 
service. It is a rights in contradis* 
tinotion to the of every belli- 
gerent to visit an enemy merchant- 
man if he desires to capture her. 
See Oppenheim in viii. (1914) 
pp, 154-169. 

* See, for instance, Hhbner, D$ la 
eakie les bdiimenis neuires (1759), i. 
p.227. 

* See the statement of the right of 
visit and search by Lord Btowell in 
The Maria (No. 1) (1799) 1 0. Bob. 
at pp, 360-362, A ' R^lement inter- 
national des prises maritimes’ was 
adopted at Heidelbeng in 1887 by 
the Institute of Xntemaiional Law, 
§§ 1-29 of which regulate visit and 
search. See Ammiret ix. (1888) 

p. 218. 


* A captured neutral merchantman 
does not become a commissioned 
vessel by having a prize crew on 
board, and has no right to visit, 
search, and capture other neutral 
merchantmen. When, therefore, in 
May 1917, during the World War, 
a captured Dutch trawler with a 
German prize crew on board cap- 
tured the Koningin JS/mma, a. Dutch 
steam trawler, which stranded while 
being taken to a German port, 
the Dutch Government protested. 
The German , Government made 
an apology, and compensated the 
owners of the Koningtn Mmma for 
the loss of their vessel ; see also The 
TeUi, FauchiUe, Jvr. aU., 127. 

^ For instances in the World War 
see Spaight, pp. 471-472. 

• Informs times also by privateers. 

» See above, vol i. § 266 (2). 
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the exercise of the right of visitation is not an act of warfare, 
it may be exercised during the time of a partial or general 
armistice.^ The region where the right may be exercised is 
the maritime territorial belt of either belligerent, and the 
open sea, but not the maritime territorial belt of neutrals. 
Whether the part of the open sea in which a belligerent 
man-of-war meets with a neutral merchantman is near or 
far away from that part of the world where hostilities are 
actually taking place makes no difference, so long as there 
is suspicion against the vessel. The question whether the 
men-of-war of a belligerent may exercise the right of visita- 
tion in the maritime territorial belt of an ally is solely one 
between the belligerent and his ally, provided that the latter 
is already a belligerent. 

Only § 416. During the nineteenth century it became universally 
vSwb recognised that neutral men-of-war are not objects of the 
may be right of visit and search of belligerents.* And the same is 
visited. regarding public neutral vessels which sail in the service 

of armed forces, such as transport vessels, for instance. 
Doubt exists as to. the position of public neutral vessels not 
sailing in the service of armed forces, e.g. mail-boats belong- 
ing to a neutral State. It is asserted ® that, if commanded 
by an officer of the navy, they must be treated in the same 
way as men-of-war, but that it is desirable to ask the com- 
manders to give their word of honour assuring the absence 
of contraband and unneutral service. 


§417. Sweden in 1653, during the war between Great 
Britain and the Netherlands, claimed * that the belligerents 


Vessels 
under 
Convoy, 

The Right ought to waive their rights of visitation over Swedish 
of Convoy. • ^ 

^ But this is not universally recog- 


nised. Thus Hautefeuille, iii. p. 91, 
maintains that during a general 
armistice the right of visitation may 
not be exercised, and § 6 of the 
‘ R^glement international des prises 
maritimes ’ of the Institute of Inter- 
national Law took up the same 
attitude. 

In strict law the right of visit and 
search may be exercised even after 
the conclusion of peace before the 
treaty of peace is ratified, though 
the above-mentioned § 5 of the 
* R^glement ’ declares that it ceases 


*avec ies pr41iminaires de la paix/ 
See below, § 436. Presumably the 
right was exercised in the case of 
The Rannveig [1922] 1 A.C. 97 ; 3 B. 
and C.P.C. 1013, which was captured 
during an armistice and subsequently 
condemned ; see above, § 231. 

* In former times Great Britain 
tried to extend visitation to neutral 
men-of-war. See Manning, p. 466. 

« See, for instance, Gessner, p. 297 
and Perels, § 62, iv. 

♦ See Robinson, OolUctanea maH- 
tirm (1801), pp. 146-167. 
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merchantmen if they sailed under the convoy of a Swedish 
man-of-war whose commander asserted that there was no 
contraband on board the convoyed vessels — an exemption 
which is referred to as ‘ the right of convoy ’ ; but the Peace 
of Westminster in 1654 brought this war to an end without 
any decision upon this claim. In 1756 the Netherlands, then 
neutral, claimed the right of convoy. But it was not until 
the last quarter of the eighteenth century that the right of 
convoy was more and more insisted upon by Continental 
neutrals. During the American War of Independence in 
1780, the Netherlands again claimed it, and when they 
themselves waged war against Great Britain in 1781 they 
ordered their men-of-war and privateers to respect it. 
Between 1780 and 1800, treaties were concluded in which 
Russia, Austria, Prussia, Denmark, Sweden, Prance, the 
United States of America, and other States recognised the 
right. But Great Britain always refused to do so, and in 
July 1800 the action of a British squadron in capturing a 
Danish man-of-war and her convoy of six merchantmen for 
resistance to visitation called the Second 4nned Neutrality 
into existence. Yet Great Britain still resisted. It was only 
to Russia ^ that by Article 4 of the ‘ Maritime Convention ’ 
of St. Petersburg of June 17, 1801, she conceded that vessels 
under convoy should not bo visited by privateers ; and 
although during the Crimean War she waived her claim on 
account of her naval co-operation with Prance (the latter 
recognising the right of convoy on principle), she waived it 
only for that particular war. Although during the nine- 
teenth century more and more treaties stipulating the right 
of convoy were concluded, it was not mentioned in the 
Declaration of Paris of 1856, and Great Britain refused to 
recognise it throughout the century. However, Great Britain 
abandoned her opposition at the Naval Conference of London 
of 1908-1909, and the unratified Declaration of London pro- 
posed to settle the matter by Articles 61 and 62 in a manner 
which involved a concession from the traditional British 

^ But thk oonoesiioa extended to the Maritime Convention on October 
Denmark and Sweden, eince these 23. 180L 
Powers (see above. § 29^0) acceded to 



No 
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view.^ However, the Declaration has not been ratified, and 
it is apparent from the attitude of the British Government 
during the World War that it is no longer prepared to give 
effect to the concession made at the Naval Conference of 
London and recognise the right of convoy. Thus, when the 
Dutch Government aimounced in 1918 that a convoy would 
be despatched to the Dutch East Indies carrying Govern- 
ment passengers and goods, the British Government ex- 
pressly refused to recognise the right of convoy, insisted 
upon the right to visit and search neutral merchantmen, 
even if convoyed, and only agreed to abstain from exer- 
cising that right on that occasion upon special conditions 
which the Dutch Government accepted.^ 

§ 418. There are no rules of International Law which lay 
down all the details of the formalities of the mode of visita- 
tion. A great many treaties regulate them as between the 
parties, for many of which Article 17 of the Peace Treaty 
of the Pyrenees of 1669 has served as a model ; and all 


^ Neutral vessels under the convoy 
of a man-of-war flying the same flag 
were to be exempt frbm search, and 
might not be visited if the com- 
mander of the convoy, at the request 
of the commander of the belligerent 
cruiser, which desired to visit them, 
gave, in writing, all the information 
as to the character of the convoyed 
vessels and their cargoes that could 
be obtained by search. Should the 
commander of the belligerent man- 
of-war have reason to suspect that 
the confidence of the commander of 
the convoy had been abused, he 
might not himself resort to visit and 
search, but had to communicate with 
the commander of the convoy. The 
latter had to investigate the matter, 
and record the result of his investi- 
gation in a report, a copy of which 
was to be given to the commander 
of the belligerent cruiser. If, in 
the opinion of the commander of 
the convoy, the facts stated in the 
report justified the capture of one or 
more of the convoyed vessels, he 
was to withdraw protection from the 
offending vessels, and the belligerent 
cruiser might then capture them. 

In case a difference of opinion arose 
between the commander of the con- 


voy and the commander of the belli- 
gerent cruiser — for instance, with 
regard to the question whether cer- 
tain goods were absolute or condi- 
tional contraband, or whether the 
port of destination of a convoyed 
vessel was an ordinary commercial 
port or a port which served as a 
base of supply for the armed forces 
of the enemy and the like — ^the com- 
mander of the belligerent cruiser was 
to have no power of overruling the 
decision of the commander of the 
• convoy. He could only protest and 
report the case to his Government, 
which would have had to settle the 
matter by means of diplomacy. 

Had the Declaration of London 
been ratified, its rules oonoeming 
convoy would also have applied to 
belligerent military aircraft meeting 
convoyed neutral merchantmen at sea. 

* Pari. Papers, Miso. No. 18 (1018), 
Cmd. 9028. As to the American view 
of Neutral Convoy see Hyde, ii. § 734. 
As to the possibility of Air Convoy 
see Spaight, Commerce^ pp. 86-37. 
And see generally on the whole subject 
Gordon, La vism dsa convois nmiires 
(1935), and in i2.G., xli. (1934) pp. 
566-630. 
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maritime nations have given instructions to their men-of- 
war regarding them. Thereby uniform formalities are prac- 
tised with regard to many points ; but regarding others the 
practice of the several States differs. 

§ 419. A man-of-war which wishes to visit a neutral vessel stopping 
must stop her, or make her bring to. Although the chasing 
of vessels may take place under false colours, the right colours 
must be shown when vessels are stopped.^ The order fortion. 
stopping can be given ® by hailing or by firing one or two 
blank cartridges from the so-called affirming gun, and, if 
necessary, by firing a shot across the bows of the vessel.® 

If nevertheless the vessel does not bring to, the man-of-war 
is justified in using force to compel her to bring to.* Once 
the vessel has been brought to, the man-of-war also brings 
to, keeping a reasonable distance. With regard to this 
distance, treaties very often stipulate either the range of a 
cannon shot, or half such width, or even a range beyond a 
cannon shot ; but all this is totally impracticable.® The 
distance must vary according to the requirements of the 
case, and according to wind and weather, 

The rules concerning the stopping of vessels for visitation 
apply also to visitation by belligerent aircraft. The order 
can in that case be given by hailing, or by some other 
sign. 

§ 420. The vessel, having been stopped or brought to, is Visit, 
visited * by one or two officers sent in a boat from the man- 
of-war. These officers examine the papers of the vessel to 
ascertain her nationality, the character of her cargo and 
passengers, and the ports from and to which she is sailing. 

Instead of visiting the merchantman and inspecting her 
papers on board, the practice is followed by the men-of-war 
of some States of summoning the master of the merchantman 
with his papers on board the former and examining the 
papers there. 

* S«e »boTe, $ 211. § 678. As to a soiKested modifioa- 

* S«e ab0T«, vol. i. 5 268. tion in the case of visiting aircraft 

* On emergency measures with see Sjpaight, Ait, pp. 472-478. 

regard to visitation resorted to by ‘See Ortolan, ii, p. 220, and Perels, 

Qreat Britain during the World War S PP> 

see Ball, J 278 (n.). ' Sm above, vol. i. | 268, and 

* See for seve^ oaees Vendjl, Holland, Prize Lam, §§ 106.216. 
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If everything is found in order and there is no suspicion 
of fraud, the vessel is allowed to continue her course, a 
memorandum of the visit having been entered in her log^ 
book. On the other hand, if the inspection of the papers 
shows that the vessel is carrying contraband or rendering 
unneutral service, or that she is for some other reason liable 
to capture, she is at once seized. But it may be that, 
although ostensibly everything is in order, there is never- 
theless grave suspicion of fraud against the vessel. In such 
case she may be searched. 

Search. § 421. Search at sea^ is effected^ by one or two officers, 
and if need be, a few men, in presence of the master of the 
vessel. Care must be taken not to damage the vessel or the 
cargo, and no force whatever must be applied. No lock must 
be forcibly broken open by the search-party ; the master is 
to be required to unlock it. If he fails to comply with the 
i demand, he is not to be compelled to do so, since his refusal 
I to assist the search in general, or the search of a locked part 
of the vessel or of a locked box in particular, is at once suffi- 
> cient cause for seizing the vessel.^ Search being completed, 
^ everything removed has to be replaced with care. If the 
search has satisfied the searching officers, and dispelled all 
suspicion, a memorandum is entered in the log-book of the 
vessel, and she is allowed to continue her voyage. On the 
other hand, if search has brought the presence of contraband 
or any other cause for capture to light, the vessel is seized. 
But since search can never take place so thoroughly on the 
sea as in a harbour, it may be that, although search has dis- 
closed no proof to bear out the suspicion, grave suspicion 
still remains. In such a case she may be seized and brought 
into a port for the purpose of being searched there as 
thoroughly as possible. But the commander of a man-of- 
war seizing a vessel in such a case must bear in mind that 
full indemnities must be paid to the vessel for loss of time 
and other losses sustained, if finally she is found iimocent 
and the Prize Court declares that there was no reasonable 

1 As to the general practice followed * See above, voL i. §269, and 

by the Allies during the World War Holland, Prize Law, §§ 217-230. 
of taking vessels into port for search 

see below, § 421a. » See also below, § 423. 
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ground of suspicion to justify the seizure of the vessel.^ 
Therefore, after a search at sea has brought nothing to light 
against the vessel, seizure should take place only in case of 
grave suspicion. 

§ 42 lo. During the World War, the United States of Bringing 
America complained that British cruisers, instead of search- 
ins American vessels on the high seas at the time of visit, for 
made a practice of taking them into port for search. The 
British Government urged in justification of this procedure ® 
that the size of the modern liner, the great amount of cargo 
carried by her, and the elaborate arrangements in vogue for 
concealing the identity of cargoes, made it impossible to 
carry out a thorough search on the high seas, especially as 
the darker of attacks from enemy submarines was so great, 
and ‘the conditions during winter in the North Atlantic 
frequently render it impracticable for days together for a 
naval officer to board a vessel on her way to Scandinavian 
countries.’ The British Notes added that ships had been 


1 TU Lnim (1810) Edwards 190; 
The Oeteee (1865) 9 Moore P.C. 160; 
The Baron Stjernblad 11918] A.(!. 173 ; 
3 B. and C.P.C. 17 ; The Sigurd 1 1917] 
P. 250 ; 3 B. and C.P.O. 87, whoro 
it was held that costs and damages 
will not be awarded when the validity 
of the seizure depends upon a difiicult 
question of law ; iierniese [1921] 

1 A.C, 468 ; 3 B, and O.P.a 771 ; and 
Article 64 of the unratifiied Declaration 
of London. Bee also § 435 (n.) and 
oases cited there. 

* The British Privy Council in 
The Zamora (1916} 2 A.C. at p. 108 j 

2 B. and C.P.C. at p. 28, and the 

Prenoh Prize Court of Appeal in 
The Federico (1916), xxii. 

(1916), Jutieprudence^ p* 17, xxiv. 
(1917), Jurisprudence^ p. 11, Fau- 
ohille, Jut. fr,^ 19, 287, considered 
the practice justifiable. Sea also The 
MofUana (1919) 3 B. and C.P.C. 340. 
Article 182 of the Italian War nega- 
tions of 1938 equally allows diversion. 
In gen^L writers are not disposed to 
question the legality of that practice. 
See, e. 5 r., H«dl, § 273 ; Genet, i. p. 439 ; 
Balladore PaUieri, p. 470 ; Colombos, 
§229; Higgins, ConferemeSf 

§414, and in Hague JxeoueU, 11 (1926) 


(i.), pp. 129-141 ; Vanselow, Vdlker- 
rechi (1031), p. 406; Mori, The Sub- 
marine in War (1931), pp. 126, 127 ; 
Van Eysinga in Z.V,, xvi. (1932) 
p, 618; Smith in Hague Recueil, 63 
( 1938) (i.), pp. 642-647. But see Hyde, 
ii. p. 444, and Baty, Canons of Inter- 
national Law (1930), p. 309. And see 
Harvard Hmarch (1939), pp. 679-601. 

Concerning the Dutch claim for 
damages for two torpedoed Dutch 
vesseS, The Bernisse and The Mlve 
[1921J 1 A.C. 468 ; 3 B. and C.P.C. 
771, which were torpedoed by 
a German submarine while being 
forcibly taken to the port of Kirkwall 
for examination, see Pari. Papers, 
Misc. No. 1 (1918), Cmd. 8909, and 
(1919) 3 B. and C.P.C. 617. The 
German praotioe also showed many 
cases of ^einstweito Aufbringung ’ ; 
see for instance, The Statp Fauohille, 
Jure all,, 62 ; The Bertha BUzaheth, 
Vetzijl, § 707. As to visiting aircraft 
diverting merchantmen by signalling 
to them for the purpose of search 
elsewhere than sur place see Spaight, 
Air, pp. 468-472. Visit and search 
by sttbmarinee must be studied in 
connection with the question dealt 
with above, § 194a. 
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taken into port for search as long ago as the American Civil 
War, and again during the Russo-Japanese War and the 
Second Balkan War. The diplomatic discussion was con- 
tinued,^ but the Allied Governments adhered to the practice 
of taking vessels into port for search.^ The same practice 
was followed in the war which broke out with Gtermany 
in 1939.» 


§ 4216. The difficulties which arose out of the practice of 
diverting neutral vessels for search in belligerent ports led 
to the adoption at the beginning of 1916 of the system of 
so-called navicerts. Navicerts were certificates issued by 
the diplomatic or consular representative of the belligerent 
in a neutral country and testifying that the cargo on a vessel 
proceeding to a neutral port was not such as to be liable to 
seizure. They were issued after the matter had been referred 
to the home authorities for investigation and approval and 
after the cargo had been examined prior to departure. The 
effect of the issue of the navicert was that, in the absence 
of supervening suspicious circumstances, the vessel when 
encoimtered by the naval forces of the belligerent was 
allowed to proceed on her voyage without being conducted 
to port for search. The system of navicerts was adopted 
two months after the outbreak of the war in 1939 and used 
on a wide scale.* 


1 See the United States Notes of 
November 7, 1914, December 28, 
1914, and November 6, 1915, and the 
British Notes of January 7, 1915, 
February 10, 1916, and April 24, 
1916, in Pari. Papers, Misc. No. 6 
(1916), Cmd. 7816, and No. 16 (1916), 
Omd. 8234 ; see also Garner, ii. 
§ 600, A.J., X. (1916), Special Suppl., 
pp, 120 et seq , ; the same. Prize Law^ 
Nos. 442-446. 

2 In Netherlands- American Steam 
Navigation Co. v. B.M. Procurator- 
General [1926] 1 K.B. 84, it was held 
by the Court of Appeal that the 
exclusive character of the jurisdiction 
of Prize Courts prevented a neutral 
shipowner, who had sustained damage 
from the exercise of the practice of 
search in port, from claiming com- 
pensation in the War Compensation 
Court under the Indemnity Act, 
1920. See also § 434 (n,). It would 


seem that the belligerent's right to 
bring vessels into port for search is 
denied by impHoation in Article 1 
of the Habana Convention of 1928 
on Maritime Neutrality (see above, 
§ 68 ). 

® The protests of the United States 
on this occasion were based on the 
additional ground that the action of 
the Allies compelled American vessels 
to enter ports in combat areas (see 
above, p. 602) contrary to the ]^o- 
hibition of the UnitedStates Neutrality 
Law. 

* In January 1940 navicerts were 
issued in the United States, Argentina, 
Brazil, and Uruguay to about twenty 
European countries. Up to that date 
11,000 applications for navicerts had 
been received. See Ritchie, The 
* Navicert ' System during the WaM 
War (1938) ; and Barvard Meeearch 
(1939), pp. 606-530, where proposals 
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§ 422. If a nexitral merchantman resists visit or search, Conse- 
she is at once captured, and may be confiscated.^ The ques- 
tion whether the vessel only, or also her cargo, could bea^^to 
confiscated for resistance is controversial. According to^i^, ‘ 
British^ and American theory and practice, the cargo as 
well as the vessel is liable to confiscation. But Continental ® 
writers emphatically argue against this, and maintain that 
the vessel only is liable to confiscation. 

According to Article 63 of the unratified Declaration of 
London, resistance to the legitimate exercise of the right of 
visit, search, and capture was to involve in all cases the 
confiscation of the vessel, which by her forcible resistance 
acquired enemy character.^ For this reason such goods on 
board as belonged to the master or owner of the vessel might 
be treated as enemy goods and confiscated. Enemy goods 
on board might then likewise be confiscated, although, when 
they were first shipped, the vessel bore neutral character. 
Further, all goods on board were then presumed to be enemy 
goods, and the owners of neutral goods on board would have 
had to prove the neutral character of their goods. Lastly, 
no appeal was to lie from the national Prizie Courts to the 
proposed International Prize Court ^ by the owner of the 
ship except concerning the one question only, whether 
there was justification for capturing her on the grounds of 
forcible resistance. 

However, the Declaration is unratified, and therefore not 
legally binding. Visit and search do not take place after a 


are also disousaed for similar oertii- 
oates issued by neutral authorities. 
On occasions, instead of resorting to 
procedure of the navicert system, 
neutral ships have obtained immunity 
from search on the high seas by giving 

/ an assuranoe that when the cargo 
reaches a neutral destination it will 
be held until eacamined and approved 
by the otQloials of the belligerent. It 
is not bdiieved that the exercise of 
these measures of supervision or of 
those of the *xiavioert’ system in 
neutral territory constitutes a viola^ 
tion of neutrality. By a Decree of 
iS^ovember 30, 1939, Bwgium made it 
an offenoe for Belgian subjeots or 


corporations to submit to belligerent 
supervision in Belgium with the view 
to obtaining a safe-conduct or ex- 
emption from search for goods which 
might be considered contraband. It 
does not appear that this example 
was generally followed. 

^ See the case of the Italian vessel 
the Poric Saidy which was condemned 
by an Austro-Hungarian Prise Court 
for attemptii^ to escape and to ram 
an Austro - Hungarian submarine *. 
Versdjl, | 687. 

* The Maria <1799) 1 0. Bob. 340. 

» See Geaaaar, pp. 318-321. 

* See above, § 89. 

* See below, §§ ^8-447. 
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vessel has been captured for resistance ; for the mere fact 
that she has resisted makes her liable to confiscation, and 
it becomes irrelevant whether visit and search would show 
her to be guilty or innocent. 

§ 423. According to the practice hitherto prevailing,^ and 
also according to the unratified Declaration of London, a 
mere attempt on the part of a neutral merchantman to 
escape visitation does not in itself constitute resistance. But 
she may be chased and compelled by force to bring to, and 
she cannot complain if, in the endeavour forcibly to compel 
her to bring to, she is damaged or accidentally sunk. If, 
however, after the vessel has been compelled to bring to, 
visit and search show her to be innocent, she must be allowed 
to proceed on her course. 

Resistance, to be penal, must be forcible resistance ; e.g. 
if a vessel applies force in resisting any legitimate action by 
the belligerent cruiser which requires her to stop and to be 
visited and searched. It is not certain whether the actual 
application of force only, or a mere refusal on the part of 
the master, to show the ship’s papers or to open locked parts 
of the vessel or looked boxes, and similar acts, would con- 
stitute forcible resistance.^ 

§ 424. Wheaton excepted, all writers would seem to agree 
that the fact of neutral merchantmen sailing under a convoy 
of enemy men-of-war is equivalent to forcible resistance on 
their part, whether they themselves intend to resist by force 
or not.® But the Government of the United States of 
America in 1810 contested this principle. In that year, 
during war between Great Britain and Denmark, many 

^ The Maria (1799) 1 0. Rob. 340. German Mixed Arbitral Tribunal) ; 

® See also Th^ Havlyst (1919), Unt- Annual Digest^ 1927-1928, Case No. 
acheidungenf ii. 237, where the cap- 387. But see the Opinion of Parker, 
tain escaped from the ship with the Umpire, in the case of Th>e Motam for 
papers, and her seizure and subse- a possible qualihoation of this rule: 
quent destruction were confirmed by United States-Germany Mixed Claims 
the German Prize Court. Another Commission, A.J.,xviii. (1924) p. 624; 
unsettled question is whether the Annual Digeatf 1923-1924, Case No, 
crew can be punished as ‘war 221. See also WiUms-Bonn in ySlmpp, 
criminals* for resorting to armed Wdrf,, iii. pp. 949-954; Stddter, 
resistance; Schramm, Das Prisen- Flottengebiet im Seehrieg (1936); 
recM (1913), p. 368, holds that they Gordon in JK./., 3rd ser., xvii. (1936) 
maybe. pp. 165-196; Harvard (1939), 

* See Kyriahides v. Germany (Greco- pp. 674-680. 
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American vessels sailing from Russia used to seek protec- 
tion under the convoy of British men-of-war, whereupon 
Denmark declared all such American vessels to be good and 
lawful prizes. Several were captured without making any 
resistance whatever, and were condemned by Danish Prize 
Courts, The United States protested, and claimed indemni- 
ties from Denmark, and in 1830 a treaty between the parties 
was signed at Copenhagen,^ according to which Denmark 
had to pay 650,000 dollars as compensation. But Article 6 
of this treaty expressly declared that ‘ the present conven- 
tion is only applicable to the cases therein mentioned, and, 
having no other object, may never hereafter be invoked by 
one party or the other as a precedent or a rule for the 
future.’ ^ 

Article 63 of the Declaration of London did not define the 
term ^ forcible resistance.’ 

§ 426. Since Great Britain does not recognise the right of Eesist- 
convoy, and has always insisted upon the right to visit 
neutral merchantmen sailing under the convoy of neutral Con v^oy. 
men-of-war, the question has arisen whether such merchant- 
men are regarded as resisting visitation in case the convoy- 
ing men-of-war only, and not the convoyed vessels them- 
selves, offer resistance. British practice has answered the 
question in the affirmative. The rule was laid down in 1799 ® 
and in 1804 ^ by Sir William Scott in the cases of Swedish 
vessels captured while sailing under the convoy of a Swedish 
man-of-war. 


Martena, V.E,, Tiii. p. 360. 

* See Wheaton, §1 630.637; Taylor, 
§693, p. 790; and Hyde, ii. §736. 
Wheaton was the negotiator of this 
treaty on the part of the United 
States. With the case of neutral 
merchantmen sailing under enemy 
convoy, the other case — see above, 
§ 186-~in which neutral goods are 
placed on board an armed enemy 
vessel is frequently confused. In 
the case of T& Fanny (1814) 1 Bod. 
443, Sir William Scott condemned 
neutral Portuguese property on the 
ground that placing neutral property 
on board an armed vessel was eqiml 
to resistance against visitation. But 
the Supreme Court of the United 


States of America, in the case of The 
Nereide (1816) 9 Cranch 388, held the 
contrary view. The court was com- 
posed of five judges, of whom Story 
was one, and the latter dissented 
from the majority and considered the 
British practice correct. Bee Philli- 
more, iii. § 341 ; Wheaton, § 529 ; 
Smith, The Desiruction of Merchant^ 
ships (1917), pp. 68-61, 

* The Maria (1799) 1 0. Bob. 340. 

* The JSlsebe (1804) 6 0. Bob. 173. 
But see Beik and Jessup in Uni- 
versity of Pennsylvania Law Review, 
82 (1934), p. 21, n. 81 (o6£-print) for 
an earlier English decision to the 
contrary. 
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Had the Declaration of London been ratified, under Articles 
61 and 62, which recognise the right of convoy, resistance by 
a neutral convoy to visitation could not, under ordinary 
circumstances, have been considered to be resistance on the 
part of the convoyed neutral merchantman. If, however, 
the commander of a convoy, after having refused to give the 
written information mentioned in Article 61 or to allow the 
investigation mentioned in Article 62, forcibly resisted visita- 
tion of the convoyed merchantman by a belligerent cruiser, 
the question whether resistance by a convoy was equivalent 
to resistance by a convoyed vessel would still have arisen. 

§ 426. The purpose of visit is to ascertain the nationality 
of a vessel, the character of her cargo and passengers, and 
the ports from and to which she is sailing, and it is obvious 
that this purpose cannot be realised in case the visited vessel 
is deficient in her papers. As stated above,\pvery merchant- 
man ought to carry the following paj>ers : (1) a certifioaj^e of 
registry or ^ea-letter (passport) ; (2) the muster-roll ; (3) the 
log-book; (4) the manifest of cargo ; (6) bills of lading; and 
(6) if chartered, the charter-party. Now, if a vessel is visited, 
and cannot produce one or more of the papers mentioned, she 
is suspect. Search is, of course, admissible for the purpose 
of verifying the suspicion ; but it may be that search, while 
not producing any proof of guilt, does not dispel the sus- 
picion. In such a case she may be seized and brought to a 
port for thorough examination. But, except in a case where 
she cannot produce either a certificate of registry or a sea- 
letter (passport), she ought not to be confiscated merely for 
deficiency in papers. Yet, if the cargo is also suspect, or if 
there are other circumstances which increase the suspicion, 
confiscation would be, I believe, in the discretion of the 
Prize Court.2 

427. Mere deficiency of papers does not arouse the same 
suspicion which a vessel incurs if she destroys ® or throws 
overboard^ any of her papers, defaces them or conceals 


1 Vol. i. § 262. 

» See Hall, § 276 ; and below, 
§ 428 (n.). 

» The Hunter (1816) 1 Dod. 480. 


* The Ophdia [19161 2 A.C. 206; 
2 B. and C.P.O. 150 ; and tbe Brenob 
oaaee, The /ro-iforw, Fanobille, Jw* 
fr,, I 277 and $2$; The Alfoneo 
XHL, Fauohille, i. 364. 
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them, and, in particular, if she does any of these things 
when the visiting vessel comes in sight. Whatever her cargo 
may be, a vessel may at once be seized without further 
search so soon as it becomes apparent that spoliation, deface- 
ment, or concealment of papers has taken place. The prac- 
tice of the several States has hitherto differed with regard to 
other consequences of spoliation, defacement, or concealment 
of papers ; but confiscation is certainly admissible in case 
other circumstances increase the suspicion.^ 

§ 428. Very high suspicion is aroused if a visited vessel Double 
carries double papers, or false ^ papers, and she may cer- 
tainly be seized. But the practice of the several States has 
differed with regard to the question whether confiscation is 
admissible on this ground alone. ‘Whereas the practice of 
some States, for instance Russia and Spain, has answered the 
question in the affirmative, British ^ and American ^ practice 
has taken a more lenient view, and condemned such vessels 
only on a clear inference that the false or double papers 
were carried for the purpose of deceiving the belligerent by 
whom the capture was made, and not in other ® cases.® 


1 See TAe ApoUo in Calvo, v. § 2089* 

* The Sarah (1801) 3 0. Rob. 330 ; 

The Ban 317 ; 3 B. and 

C.P.C. 821. 

» The Eliza and Kaiy (1805) 6 C. 
Rob. 192. 

< TheSL Nicholas (1818) 1 Wheaton 
417. 

» See Halleok, li. p. 301 ; Hall, 
§ 278 ; Taylor, § 690. 

* The unratihed Declaration of 
London did not mention double or 
false papers, but the Report of the 
Drafting Committee on Article 84 
contained the following observa- 
tions : * It is perhaps useful to indi- 
cate certain oases in which the cap- 
ture of a vessel would be justified, 
whatever might be the ultimate 
decision of the Prize Court. Notably, 
there is the case where some or all 
of the ship’s papers have been thrown 
overboari suppressed, or intention- 
ally destroyed on the initiative of 
the master or one of the crew or 
passengm:s. There is in such case 
an element which will justify any 
suspioion and aftord an excuse for 


capturing the vessel, subject to the 
master’s ability to account lor his 
action before the Prize Court. Even 
if the court should accept the ex- ^ 
planation given and should not find '' 
any reason for condemnation, the 
paries interested cannot hope to 
recover compensation. 

* An analogous oese would be that 
in which there were found on board 
two sets of papers, or false or forged ^ 
papers, if this irregularity were con- 
nected with circumstances calculated 
to contribute to the capture of the 
vessel. 

*It appeared sufi8oient that these 
cases in which there would be a 
reasonable excuse for the capture 
should be mentioned in the present 
Report, and should not be m^e the 
object of express provisions, since, 
otherwise, the mention of these two 
particular oases might have led to 
the supposition that they were the 
only oases in which a capture could 
be justified.* For several cases during 
the World War see Verzijl, § 693, 
and OolomboB, §§ 244-248. 



Call at an 
Enemy 
Port of a 
Vessel 
with a 
Neutral 
Destina- 
tion. 


Grounds 

and 

Mode of 
Capture. 


720 VTSITATION, ETC., OP NEUTKAL VESSELS [§ 428a 

§ 428o. High suspicion is likewise aroused in case a ship 
with papers indicating a neutral destination proceeds to an 
enemy port. The practice formerly prevailing did not indeed 
admit capture and condemnation in such a case provided the 
vessel was not otherwise suspect. However, during the 
World War, in October 1914, the Allies laid down the fol- 
lowing rule : ‘ A neutral vessel with papers indicating a 
neutral destination, which, notwithstanding the destination 
shown on the papers, proceeds to an enemy port, shall be 
liable to capture and condemnation if she is encountered 
before the end of her next voyage.’ The Maritime Rights 
Order in Council of July 7, 1916, contained a correspondiag 
rule with regard to a neutral vessel carrying contraband. 


II 

OAPTUEE 

Hall, § 277 — ^Westlak^ ii. pp. 309-312 — Lawrence, § 191 — Phillimore, iii. 
§§ 361-364— Twiss, ii. §§ 166-18^HaUeck, ii. pp, 389-422— Taylor, § 691— 
Hershey, Nos. 521-622 — ^Moore, vii. §§ 1206-1214 — Bluntsohli, § 860— 
HefEter, §§ 171, 191, 192 — Gejffcken in HoUztTidorJf, iv. pp. 777-780 — ^Rivier, 
ii. pp. 426-428 — ^Nys, iii. pp. 696-710 — Calvo, v. §§ 3004-3034 — Fiore, iii. 
Nos. 1644-1667, and Code, Nos. 1901-1912— Martens, ii, § 126— Kleen, 

ii. §§ 203-218— Gessner, pp. 333-366 — Boeok, Nos. 770-777 — ^Dupuis, 
Nos. 263-281, and Ouerre, Nos. 206-217 — Bemsten, § 11 — Schramm, 
§§ 14-15 — ^Nippold, ii. § 36 — ^Perels, § 66 — ^Testa, pp. 243-244 — Hautefeuille, 

iii. pp. 214-298 — ^Holland, Prize Law, §§ 231-314 — Keith’s Wheaton, pp. 
1144-1164— FauohiUe, §§ 1408-1421, 1674-1691 (4)— M4rignhao-Umoncm, 
ii. pp. 603-619— Verzijl, §§ 697-780— Suarez, §§ 460-467— Hyde, ii. §§ 762- 
766, 767-769 — Balladore Palheri, pp. 294-312 — Kunz, pp. 172-174 — 
Colombos, §§ 236-261— U.S. Naval War Code, Articles 46-60— Atherley- 
Jones, Commerce in War (1907), pp. 361-646 — Hirschmann, Dae irUero 
nationale Prisen/recht (1912), §§ 36-37 — Wehberg, §§ 7 and 8 — Gamer, 
ii. §§ 474-493 — Higgins in Hagv4. Recueil, 1925 (i.), pp. 142-166. See also 
many of the monographs quoted above at the commencement of § 391 ; 
Bulmerinoq’s articles on Le droit des prieee maritimes in J?./., x.-xiii. (1878- 
1881) ; and the General Report presented to the Naval Conference of 
London on behalf of its Drafting Committee, Articles 48-64. 

§ 429. It follows from what has already been said concern- 
ing blockade, contraband, unneutral service, and visitation, 
that capture may take place either because the vessel, or the 
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cargo, or both, are liable to confiscation, or because grave 
suspicion demands a further inquiry which can only be 
carried out in a port. Both oases are alike so far as all details 
of capture are concerned, and in the latter case Prize Courts 
may pronounce capture to have been justified, although no 
ground for confiscating either vessel or cargo has been 
detected. 

The mode of capture is the same as in the case of capture 
of enemy vessels.^ 

§ 430. The effect of capture of neutral vessels is in every Effect of 
way different from the effect of capture of enemy vessels,* Capture, 
since the purpose of capture differs in these two cases. 

Enemy vessels are captured for the purpose of appropri- 
ating them in the exercise of the right of a belligerent to 
appropriate all enemy property found on the open sea, or 
in the maritime territorial belt of either belligerent. On the 
other hand, neutral merchantmen are captured for the pur- 
pose of confiscating vessel or cargo, or both, as punishment 
for certain special acts, the punishment being pronounced 
by a Prize Court after a thorough investigation into all the 
circumstances of the case. Therefore, although the effect 
of capture of a neutral vessel is that the vessel, and the 
persons and goods thereon, are placed under the captor’s 
authority, her officers and crew never become prisoners of 
war. They may indeed be detained as witnesses for the 
trial of the vessel and cargo, but nothing stands in the way 
of releasing such of them as are not wanted for that purpose. 

As regards passengers, if any, they have to be released as 
soon as possible, with the exception of those enemy persons 
who may be made prisoners of war.® 

Regarding the conduct of neutral vessels to a port of a 
Prize Court, whether captured by a belligerent cruiser or by 

^ $66 above, § 184, The * Rligle- neutral territorial waters, is a matter 
ment international des prises mari- of course. If capture does take place 
times,* adopted by the Institute of in neutral territorial waters, it is not 
International Law at its meeting at the owner of the vessel, but the ^ 
Heidelberg in 1887, regulates capture neutral State, whioh^ can claim its 
in §$ 4b-62 ; see Anrmairtf ix, (1888) release before the Priase Court. See 
p. 218. That capture may take place above, § 362. 

^ <m the high seas, or in the territorial * See above, § 185. 

waters of belliger^ta, but not in • See above, §117. 

VOL. n. 2 Z 
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military aircraft, the same rules apply as in the case of the 
conduct of captured enemy vessels ^ to such port.^ 

§ 431. That, as a rule, captured neutral vessels may not 
be sunk, burned, or otherwise destroyed, has always been 
universally recognised, just as that captured enemy mer- 
chantmen may not, as a rule, be destroyed.® But it has 
long been a moot question whether captured neutral vessels 
as well as captured enemy vessels might be destroyed in 
exceptional cases instead of being brought before a Prize 
Court, j British ‘ practice did not, as regards her neutral 
owner, hold the captor justified in destroying a neutral 
vessel, however exceptional the case might have been, and 
however meritorious the destruction of the vessel from the 
point of view of the Government of the captor. For this 
reason, should a captor, from any motive whatever, have 
destroyed a neutral prize, full indemnities had to be paid 
to the owner, although, if brought into a port of a Prize 
Court, condemnation of vessel and cargo would have been 
pronounced beyond doubt.® The rule was that a neutral 
prize must be abandoned, if for any reason it could not be 
brought to a port of a Prize Court! But the practice of 
other States did not recognise this British rule. The question 
became of great importance in 1906, during the Russo- 
Japanese War, when Russian cruisers sank a number of 


1 See above, § 193. 

* International Law does not pre- 
scribe the officer to whose custody 
a prize and her cargo must be com- 
mitted pending adjudication by a 
Prize Court ; but the marshal or 
other officer must exercise reason- 
able care in the exercise of that 
custody, and in default of such care 
he is liable for loss or damage result- 
ing (The New Sweden [1922] 1 A.C. 
229; 3 B. and O.P.G. lOOO; The 
Santa Catharina (1919) 3 B. and 
^C.P.C. 367), If he effects an insur- 
ance on the property committed to 
his charge, he does so voluntarily 
and on his own behalf, and cannot 
saddle the property with the cost 
(The SUmark (No, 2) [1918] A.C. at 
p. 484; 3 B. and C.P.C. at p. 80; 
The Gawnsmoref The Chmda [1921] 
1 A.0, 439 ; 3 B. and C.P.C. 797). 


These principles were applied to 
goods detained under the Reprisals 
Order in Counoil of March 11, 1916 
(The New Sweden^ supra). 

® See Smith, The Destruction of 
MerchanUships under Irdetncdiond 
Law (1917), pp. 78-101 ; Jansma and 
Bissohop in Orotius Society ^ iv. (1919) 
pp, 3-14; Rolin, §§ 1272-1281; 
Higgins, op. cU., above, § 429. 

* The Adeem (1815) 2 Uod, 48; 
The micity (1819) 2 Uod. 381 ; The 
Leucade (1855) Spinks 217. See 
Phillimore, iii. § 333 ; Twiss, ii. § 166 ; 
HaU, § 277 ; Holland, Letters to ‘ The 
Times ’ upon War and Neutrality (3rd 
ed., 1921), pp. 173-181 ; Gamer in 
AJ.t X. (1916) pp. 12-41 ; Barnard 
Mesearch (1939), pp. 559-576. 

® As to the practice of Prize Courts 
in awarding damages in such cases 
see Verzijl, §§ 599-623. 
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British, German, and Danish vessels.^ Russia paid damages 
to the owners of the vessels the capture of which her Prize 
Courts declared not to have been justified, but she refused 
to pay damages to the owners of the other vessels destroyed, 
because her Prize Courts considered them to have been 
justly captured. 

The Declaration of London proposed to settle the matter 
by a compromise. Recognising that neutral prizes may not 
as a rule be destroyed, and admitting only one exception 
to the rule, it empowered the captor under certain circum- 
stances and conditions to demand the handing over, or to 
proceed himself to the destruction, of contraband carried 
by a neutral prize which he was compelled to abandon. 

According to Article 48, as a matter of principle, captured 
neutral vessels might not be destroyed, but had to be taken 
into a port of a Prize Court. However, Article 49 permitted, 
as an exception, the destruction of a captured neutral vessel 
which would have been liable to condemnation, if the taking 
of the vessel into a port of a Prize Court would have involved 
danger to the safety of the capturing cruiser, or to the 
success of the operations in which she Was at the time of 
capture engaged. 

According to these provisions, a neutral prize might no 
longer be destroyed because the captor could not spare a 
prize crew, or because a port of a Prize Court was too far 
distant, or the like. The only justification for destruction 
was to be danger to the captor or to his operations ® fit the 
time of capture. As regards the degree of danger required. 
Article 49 did not provide any clue. But considering that 
Article 61 spoke of an ‘ exceptional necessity,’ it was to be 
hoped and expected that Prize Courts would give such an 

^ Reported in Hurst, i. pp. 21, 64, And see Artiole 1 of the Habiuna 
96, 145, 166, 168, 226, 276. Convention of 1928 on Maritime 

* See The Cysne (award of June Neutrality (see above, § 68), which 
J930, in an arbitration between provides, inter atia, that belligerent 
yRortugal and Germany), where Ger- submarines must not render neutral 
y many was absolved of responsibility vessels incapable of navigation before 
on that ground. This was a case of the crew and passengers have been 
destruction by a submarine. The placed in safety, ^ If the submarine 
arbitrator also attached importanoe cannot capture the ship while observe 
to the fact that no prize crew could ing these rules, it shall not have the 
be si»red ; Animal Sigeel, 1929-1980, right to continue the attack or to 
Case No. 287. destroy the ship ’ (Artiole 1). 
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interpretation to Article 49 as would permit the sinking of 
neutral prizes in cases of absolute necessity only. Be that 
as it may, according to Article 49, only such neutral prizes 
might be sunk as would be liable to confiscation if brought 
before a Prize Court. [^Sjuking of captured neutral vessels 
— apart from those which had acquired enemy character 
and might for this reason be sunk under the same conditions 
as enemy vessels — w&s, therefore, chiefly admitted under 
the exceptional circumstances mentioned in Article 49 in 
three ^ oases, namely : j^) when — see Article 40 — ^the vessel 
carried contraband the value of which formed more than 
half the value of the cargo ; (2) when a vessel had been 
captured for rendering those kinds of unneutral service 
which were enumerated by Article 45 ; (3) when — see 

Article 21 — a vessel had been captured for breach of 
bloekad^ In no case in which she was not liable to confis- 
cation might a neutral vessel under any circumstances or 
conditions be destroyed ; she had always to be abandoned 
if the capturing cruiser could not take her into a port 
of a Prize Court. 

However, these the Declaration of London has not been 
ratified, and is not therefore legally binding. 

When a captor destroys a neutral prize, he must place in 
safety aU persons found on the captured vessel, and he must 
take on board all the captured ship’s papers which are 
relevant for the purpose of deciding the validity of the 
capture.* 

Moreover, according to Article 61 of the unratified Declara- 
tion of London, if the captor failed to establish before the 
Prize Court that he destroyed the prize in the face of an 
exceptional necessity, the owners of the vessel and cargo 
had to receive fuU compensation without any examination 
of, or any regard to, the question whether the capture itself 
was justifiable. Compensation had likewise to be paid in 
case the capture was held by the Prize Court to be invalid, 
although the act of destruction was held to be justifiable 

^ As to oases in which a neutral above, $§ 426-428. 
vessel canned defective, spoiled, de- * Sm Article SO of the unratihed 
faced, doable, or false papers, see Declaration of London. 
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(Article 52). In any case, the owners of neutral goods ^ 
not liable to condemnation which had been destroyed with 
the vessel might always, and uirder all circumstances and 
conditions, claim damages (Article 53). 

Thus many safeguards would have been established 
against arbitrariness in the destruction of neutral prizes. 

On the other hand, it seemed to be going too far to insist on 
the captor letting the prize go with her contraband on board, 
if he was compelled to abandon her. For this reason Article 
54 emjwwered the captor of a neutral vessel herself not liable 
to coihSiscation to demand the handing over, or to proceed 
himself to the destruction,® of any goods liable to confisca- 
tion found on board, if the taking of the vessel into a port 
of a Prize Court would have involvM danger to the captor, 
or to the success of the operations in which he was at the 
time of capture engaged. 

However, the rules of the Declaration of London remained 
unratified, and during the World War the practice of the 
Central Powers was very different.® 

§ 431a. During the World War, the Allied and Associated Destruo- 
Powers refrained from destroying intentionally neutral ships. 

The Central Powers, on the other hand, are believed to have Pnies 
sunk no less than 1716.* In a few cases — such as those of 
the American vessels Oulflight, torpedoed on May 7, 1915, War. 
and Ndnrmkan, torpedoed on May 25, 1916 — Germany 
admitted or claimed that a mistake had been made ® ; 
and in a few others — such as those of the Draupner, Saga, 
and Asia — ^the German Prize Court of Appeal, reveraing the 
lower court, declared the destruction of the vessels to have 
been illegal, and compensated the owners. But in most cases 
the destruction of neutral vessels at sight without visit and 


^ It has been asserted — see 
Schramm, pp. 5I5-5I6 — that the 
owners of enemy goods, contraband 
excepted, may al^ claim compen- 
sation because, according to the 
Declaration of Paris, the neutral 
flag covers enemy goods. But it is 
doubtful if Prize Courts would 
leoo^se any such claim. 

* Details oonceming such destruc- 
tion have been given above in § 406a 
( 2 ). 


* All rules concerning destruction 

of neutral prizes by belligerent 
cruisers apply also to destruction 
by belligerent military aircraft i see 
Spaight, Air, cb. xxii. (Aircraft 
Citations against Merchant vessels). 
And see above, § ^ ^ 

destruction of captured aircraft see 
Spaight, Atr, pp. 406-409. 

* Gfaruer, ii. § 491. 

^ Gamer, ii. 5 484. 
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search, no provision, or no adequate provision, being made 
for the safety of passengers and crew, was upheld by the 
Central Powers, mainly on the ground (which their sub- 
marines did not stop to verify) that they were carrying 
contraband, and that have brought them to a port of a 
Prize Court would have involved danger to the captor. 
Among the best-known cases are those of the American 
neutral vessel WiUiam P. Frye, sunk by the German cruiser 
Prirkz Eitel Friedrich,^ and the Dutch vessels Maria and 
Medea, ^ the sinking of which was upheld by the German 
Prize Courts.® But the torpedoing of neutral vessels at sight 
became a regular feature of German submarine warfare,* 
and no neutral maritime State was exempt. Over 2000 
sailors are said to have been drowned. The same practice 
was followed by Germany in the war which broke out 
in 1939. 

Ransom § 432. The rules relating to ransom of captured neutral 
oaptme of ''^®ssels are the same as those concerning ransom of captured 
Neutral enemy vessels.® 

“ ‘ As regards recapture of neutral prizes,® the rule ought to 
be that ipso facto by recapture, prior to condemnation, the 
vessel becomes free without payment of any salvage. Al- 
though captured, she was still the property of her neutral 
owners, and if condemnation had taken place at all, it would 
have been a punishment, and the recapturing belligerent has 
no interest whatever in the punishment of a neutral vessel 
by the enemy. 

The practice of States is not uniform on the matter. Very 
few treaties touch upon it, and the municipal regulations of 
the different States regarding prizes seldom mention it. 


^ Gamer, ii- § 485. 

2 Gamer, ii. §§ 486-487. 

® Neutral protests against the de- 
struction of neutral merchantmen by 
the Central Powers were frequently 
based on the fact that the Declara- 
tion of London had not been ratified, 
so that destruction was illegal. For 
instance, the Berkdatroom, a Dutch 
Tessel carrying contraband and sunk 
by a German submarine, was the sub- 
ject of a diplomatic correspondence 
between Holland and Germany : see 


BrUacheidunfferif i. 81$; Eggers, Der 
Berkdatroom-FctU (1921) ; and in 
Strupp^ i. pp. 129-130. 

* Verzijl, §§ 740-743 ; Gamer, ii. 
§491. 

® See above, § 195. 

* See Hautefeuille, iii. pp. 3^- 
407; Qessner, pp. 3^-356; Kleen, 
ii. I 217 ; Gefioken in Bolikmdcrff^ 
iv, pp. 778-780; Oalvo, v. §§3210- 
3126 ; Bolin, §f 1303-1315 ; Colombos, 
§S 264-271. 
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According to British practice, the recaptor of a neutral prize 
is entitled to salvage when the recaptured vessel would have 
been liable to condemnation if brought into an enemy port, 
or when the enemy Prize Court, if the vessel had been 
destroyed by the captor, would have considered her destruc- 
tion justifiable^ But the right to salvage, even if thus 
limited, does not take into account the fact that it is not 
in the interest of the belligerent to exact from the neutral 
owners payments of this nature. For this reason, although 
recent British decisions uphold the right to salvage as part 
of the law, there has been a tendency to keep at a low level 
the amounts awarded.® 

§ 433. Besides the case in which captured vessels must be Release 
abandoned, because they cannot for some reason or another 
be brought into a port, there are cases in which they are 
released without trial. The rule is that a captured neutral ' 
vessel is to be tried by a Prize Court in case the captor asserts 1 
her to be suspicious or guilty. But it may happen that '' 
all suspicion is dispelled even before the trial ; and then the 
vessel is to be released at once.® Even after she has been 
brought into the port of a Prize Court, rele’ase may take place 
without trial. Thus the German vessels Bundesrath and 
Herzog, which were captured in 1900 during the South 
African War and taken to Durban, were, after search had 
dispelled all suspicion, released without trial.® 

That the released vessel may claim damages is a matter 
of course.® 


I The War OnsJean (1799) 2 C. 
B»ob. 299. See also Holland, PHze 
Lem, § 270. But France adhered 
to her old * rule of twenty-four 
hours ’ (see Fauchilie, §§ 1416-1421) ; 
see The Pluto in xxviii. (1921), 
Jurisprudence, p. 3, a Norwegian 
vessel captured by German naval 
forces, condemned by the Hamburg 
Trize Court in 1917, recaptured by 
French naval forces in the Baltic in 
1919 ; France declined to accede to 
the demand of the Norwegian Govern- 
ment for restitution. Some di£6oult 
questions connected with the effect of 
recapture arose in a number of cases 
whi<m came before the Belgian Conseil 


des Prises in 1919 : upon which see 
Higgins in 1921-1922, pp. 180- 
192 ; Ch, de Visaoher in R,L, 3rd ser., 
i. (1920) pp. 228-238 and 271-292; 
Olunet in 48 Clunet (1921), pp. 83-92 ; 
AJ„ xnil (1922) pp. 117-142; 
Verzijl, §§ 703-777. 

* Compare The Fontoporos (1915) 
1 B. 'and C.P.C. 371 ; (1916) 2 B. and 
C.P.C. 87 ; [1916] P. 100, and The 
Svmfos [1919] P. 189; 3 B. and 
C.P.C. 470. 

* See Holland, Prm Lam, § 246. 

^ See above, § 402, 

* See Article 64 of the unratified 
Declaration of London, and yer 2 djl, 
§§578-583. See below, § 435. 
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Lawrence, §§ 188-190 — ^Maine, p. 96 — ^Manning, pp. 472-483 — Phillimore, iii. 
§§ 433-508 — Twiss, ii. §§ 169-170 — Halleck, ii. pp. 423-464 — ^Taylor, §§ 563- 
667 — Wharton, iii. §§ 328-330 — Hershey, Nob. 523-524 — ^Moore, vii. §§ 1222- 
1248 — Wheaton, §§ 389-397 — Bluntschli, §§ 841-862 — Heffter, §§ 172-173 
— Geffcken in Holtzendorff, iv. pp. 781-788 — ^UUmann, § 196 — ^Pauchille, 
§§ 1676-1691 — Lespagnet, Nos. 677-682 bis — ^Rivier, ii. pp. 353-366 — ^Nys, 
iii. pp. 711-736 — Oalvo, v. §§ 3035-3087 — Fiore, iii. Nos. 1681-1691, and 
Code, Nos. 1913-1952 — ^Martens, ii. §§ 126-126 — Kleen, ii. §§ 219-234 — 
Gessner, pp. 367-426 — Boeck, Nos. 740-800 — ^Dupuis, Nos. 282-301, and 
Ouerre, Nos. 218-223 — ^Nippold, ii. § 35 — Perels, §§ 66-67 — Schramm, 
§ 17 — Hautefeuille, iii. pp. 299-369 — ^Verzijl, §§ 6-30, 42-69, 96-127, 678-671 
— Suarez, §§ 473-477 — Gemma, pp. 389-391 — Hyde, ii. §§ 890-903 — Kunz, 
pp. 179-190 — Genet, §§ 317-370 — Atherley- Jones, Commerce in War 
(1907), pp. 361-694 — Hirschmann, Das int&rnaiioruxle Prisenrecht (1912), 
§ 38 — ^Wehberg, § 9 — Colombos, §§ 281-306 — Garner, Prize Law^ Nos. 1-138 
— Keith’s Wheaton, pp. 1162-1189 — Butler and Maccoby, The Development 
of International Law (1928), pp. 311-320 — Reuter, &tude de la rigle * Toute 
prise doit Ure fugie ’ (1933)— Jessup and Beik, Neutrality vol. i.. Origins 
(1936), pp. 167-248 — Bulmerincq’s articles on Le droit des prises maritimes 
in i?./., x.-xiii. (1878-1881) — ^Pyke in the Law Quarterly Review^ xxxh. 
(1916) pp. 144, 167 — Ch. de Visscher in xxvii. (1920) pp. 29-39 — 
Lord Merrivale (SirrHenry Duke) in Qrotius Society ^ vi. (1921) pp. 99-106 — 
Harvard Research (1939), pp. 619-653. See also the monographs quoted 
above at the commencement of § 391, 


Trial of § 434. Although belligerents have, in certain circum- 
Vms^ a stances, according to International Law, the right to capture 
neutral vessels, and although they have the duty to bring 
these vessels for trial before a Prize Court, such trials are not 
an international matter. Just as Prize Courts are municipal ^ 


^ See above, § 192, The matter is 
regulated, so far as Great Britain is 
oonoemed, by the Naval Prize Act, 
1864 (27 & 28 Viet, c. 26) ; the Prize 
Courts Act, 1894 (67 & 58 Viet. c. 
39) ; the Prize Courts (Procedure) 
Act, 1914 (4 & 6 Geo. V. c. 13) ; the 
Prize Court Rules, 1914; the Prize 
Court Act, 1915 (6 & 6 Geo. V. c. 
67) ; the Naval Prize (Procedure) 
Act, 1916 (6 Geo. V. c. 2) ; the Naval 
Prize Act, 1918 (8 & 9 Geo. V. o. 30) ; 
Prize Act, 1939 (2 & 3 Geo. VI. o. 66) ; 
the Prize Court Rules, 1939. As to 
the latter see Parry in Modern Law 
RevieWf iii. (1940) pp. 298-302. The 
^Rbglement international des prises 


maritimes,’ adopted in 1887 at Heidel- 
berg by the Institute of International 
Law, suggested in §§ 63-118 detailed 
rules oonoeruing the organisation of 
Prize Courts ana the prooedure before 
them ; see Artnuaire, ix. (1888) p. 218, 
The German Prize Rules of 1914 are 
printed in Genet, ii. pp. 573-601. A 
new German Prize Ordinance was 
issued in 1939 : Kokhard and Schenk 
von Stauffenberg, Prisenordnung und 
Prisengerichisordnung (1939). See 
also Genet, pp. 624-626 as to the 
French Instructions of 1934. For an 
exhaustive collection of Prize Regula- 
tions see Defert, Lain^, and Gidel, 
Prises maritimes (1940). 
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institutions, so trials of captured neutral vessels by 
these Prize Courts are municipal matters. The' neutral 
home States of the vessels are not represented, and are not, 
directly at any rate, concerned in the trial. In most coun- 
tries, when war breaks out, the Governments draw up a 
body of prize rules which the Prize Courts have to apply ; 
and although these rules are supposed to be in conformity 
with International Law, the Prize Courts cannot go back 
upon them if in fact they are not.^ British judges and 
writers, however, have frequently expressed the view that 
|Prize Courts are international courts, and that the law 
ladministered by them is International Law. Lord Stowell| 
again and again ^ emphatically asserted it, and the vast 
majority of English and American' writers ® followed him. 
Indeed, although during the World War the British Prize 


^ See the judgment of the German 
Prize Court in The BUdaj Z.V,, ix, 
(1916) p. 109 : ‘ For jud^g the 
legality of acts in connection with 
prize law by the prize courts, general 
international principles can . . . apply 
only in so far as the prize regulations 
do not contain any provisions, and 
consequently refer tacitly to the prin- 
ciples of International Law. The 
question itself as to whether any 
provision of the prize regulations is in 
harmony with general international 
principles must therefore be eliminated 
from the decisions of the prize courts’ ; 
and in I'auohille, Jur, aU,, p. 8. 
See also The Batavier and The 
Zaamiroon in Pauchille, Jur. aU,, 
^p. 90 and 97. The author of this 
^book emphatically adopted this view 
of the nature of Prize Courts for the 
reasons mainly (a) that International 
Law can be binding directly upon 
States only and not upon their organs, 
including courts (see vol. i. §§ 20-26) ; 
(6) that the practice of various Prize 
Courts differs on many points. As to 
(6) it will be noted that municipal 
tribunals hold in some cases divergent 
views on such subjects as the extent 
of diplomatic immunities or juris- 
dictional immunities of foreign States, 
but this does not mean that in these 
matters they do not apply Interna- 
tional Law ; it merely means that 
International Law is in such cases 


variously interpreted by courts of 
various States. See the commission 
issued to the British Prize Court, 
cited in N etherlande- American Steam 
Navigation Oc. v. Ii,M. Procurator^ 
General [1926] 1 SH.B. at p, 93 (cited 
above, § 192 (n.)). Por the prize regu- 
lations of othbr States see Verzijl, 
§§ 70-78 and Colombos, §§ 18-27. 

* The Maria (1799) 1 C. Rob. 340; 
The Recovery (1807) 6 C. Rob. 341 ; 
The Pox (1811) Edwards 311. 

® See, for instance, Halleck, ii. 
pp. 442-443; Manning, p. 472; 
Phillimore, iii. §§ 433-436 ; Hall, 
§ 277. But see, on the other hand, 
Holland, Studies^ p. 196 ; Westlake, 
ii. pp. 317-318 ; Scott, Gonferencee, 
p. 467 ; Maine, p. 96 ; Pyke in the 
Law Quarterly Review, xxxii. (1916) 
pp. 144-167, And see Gamer, Prize 
Law, Nos. 126-138. Contrast the 
view expressed by the Hamburg Prize 
Court in The Zaanetroom, Eauchille, 
Jur, all,, p. 97 (see Bellot in Journal 
of Comparative Legislation, 3rd ser., 
i. pt. 1 (1919), pp. 3-6). The Italian 
War Law of 1938 (see above, p. 181) 
lays down expressly that * the prize 
court applies the internal law of the 
state,’ but adds that ^when a con- 
troversy cannot be decided by a 
definite rule of internal law ’ or by 
analogy, ‘recourse is to be had to 
generally recognised international 
usages.’ 
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Court of Appeal, the Privy Council, recognised ^ that Prize 
Courts are municipal courts, it still asserted that they 
administer International Law ; and in a later case the Prize 
Court was again called ‘ an international tribunal.’ ^ How- 
ever that may be, there is no doubt that a British Prize 
Court, being a municipal tribunal, would be bound to apply 
an Act of Parliament inconsistent with the Law of Nations. 
But then, as the court said in The, Zamora, the Prize Court 
‘ would no longer be administering International Law,’ and 
it would to that extent ‘ be deprived of its proper function 
as a Prize Court.’ ® 

As regards the procedure in Prize Courts, no general rules 
of International Law exist as yet * ; and so every State 
settles the matter according to discretion. But of course a 
fair hearing must be accorded to all claims. The procedure 
; in Prize Courts cannot be compared with the procedure in 
I civil or criminal courts, for in Prize Courts the burden of 
I proof is in practice everywhere laid upon the owner of the 
I captured vessel or cargo. Everywhere in the first instance, 
1 no doubt, evidence must come from the ship’s papers and 
the depositions of the master and officers — ‘ out of the vessel’s 


^ The Zamora [1916] 2 A.O. at 
p. 91 ; 2 B. and C.P,C, 1 at p. 12. 
The judgment in this case is of the 
. greatest importance, because it lays 
f down the principle that British Prize 
1 Courts are not bound by Orders in 
* Council which are contrary to Inter- 
national Law, unless they amount 
to a mitigation of the rights of the 
Crown in favour of the enemy or a 
neutral, or authorise reprisals justi- 
fied by the circumstances of the case 
and not entailing upon neutrals a 
degree of unreasonable inconvenience. 
See above, § 319 ; The Alwirui [1918] 
A.a at p. 450 ; 3 B. and C.P.C. 54 
at p. 68; The Proton [1918] A.C. 
579; 3 B. and C.P.C. 125; The 
Oscar II, [1920] A.C. 748; 3 B. 
and C.P.C. 588; and The Gonstil 
Cotfitzon [1917] A.C. at pp. 555- 
556 ; 3 B. and C.P.C. at pp. 12, 13. 

As to the exclusive character of 
the jurisdiction of a British Prize 
Court and of the American Federal 
Courts in matters connected with 


prize see Le Oaux v. Eden (1781) 
2 Doug. 594 ; Linda v. Rodney 
(1782), ibid,, 613 (n.); Novum v. 
HaUett (1819) 16 John (N.Y.) 327; 
Scott, Cases, 1044 ; Netherlands^ 
Afnerican Steam Navigation Co, v. 
H,M, Procurator^Qeneral [1926] 1 
K.B. 84. 

As to the jurisdiction of a British 
Prize Court in matters incidental to 
prize see The Corsican Prince [1916] 
P. 195; 1 B. and C.P.C. 178; The 
St, Edena [1916] 2 A.C. 625 ; 2 B. 
and C.P.C. 257 ; Egyptian Bonded 
Warehouses Limiied v. Yeyasu Coski 
Kaisha [1922] 1 A.O. III; 3 B. and 
aP.C. 1023. 

* The KrmpHnzessin Victoria 
[1919] A.C. at p. 268; 3 B. and 
C.P.C. 247 at p. 254. 

* Supra* 

* For a presentation of the 
oedure in different Prize Courts 
see Verzijl, §§96-115, and Gamer, 
Prize Law, Nos. 70-102. 
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own mouth ’ ; but other evidence is also admitted in 
practice,^ and it could not be otherwise without keeping 
the door wide open to deceit. In a British Prize Court 
the Statutes of Limitation, which bar the institution of 
proceedings after the lapse of certain periods of years, 
have no application ; nevertheless, the court appears to 
reserve an equitable discretion to decline to entertain stale 
claims.^ 

§ 435. The trial of a captured neutral ship can have one Result of 
or more of the following results : (1) vessel and cargo may 
be condemned,® or (2) the vessel alone may be condemned, 
or (3) the cargo alone may be condemned, or the vessel and 
cargo may be released either (4) with, or (6) without, costs ^ 
and damages, or (6) subject to the payment of the captor’s 
costs of the proceedings.* Costs and damages must be 
allowed when capture was not justified.® 

But capture may be justified, as, for instance, in the case 
of spoliation of papers,® or by the existence of suspicious 


^ See Pyke in the Xow? Quarterly 
Review, xxxii. (1916) p. 66 ; Verzijl, 
§§ 471-477 ; and Gamer in AJ,, 
XXV. (1931) pp. 28-32. But see Baty, 
The Cauone of Internaiional Law 
(1930), pp. 283-289, and in A.J,, xxv. 
(1931) pp. 627, 628, for a spirited 
defence of the exclusion of captor’s 
evidence. And see Jessup and Peik, 
op, cit, pp. 170-188, showing that 
English practice admitted extrinsic 
evidence as far back as the eighteenth 
century in cases where the papers were 

» The MerUor (1799) 1 C. Rob. 176; 
The HvUah (1801) 3 C. Rob. 236 ; 
The Susanna (1806) 6 C. Rob. 48 ; 
The Wilhelmina [1923] P. 112; and 
cases cited, ibid., at p. 120. 

® It would seem to be obvious that 
condemnation of the vessel involves 
the loss of the vessel at the date of 
capture ; see Andersen v. Merten 
[1908] A.C. 334. See also The 
Odessa [1916] 1 A.C. at p. 163, and 
1 B. and C.P.C. at p. 669: ‘The 
effect of a condemnation is to divest 
the enemy subject of his ownership 
as from the ^te of the seizure.’ 
Contrast the project of the Institute 
of Intematioi:^ Law in Annuaire, ix. 
(1888) p. 218. 


* l.e. in respect of those proceed- 
ings, but not in respect of other pro- 
ceedings in which the same party was 
claimant, The Oranje Nassau [1921] 
P. 190 ; 3 B. and C.P.C, 916. See 
also The Oscar 11. [1919] P. 171 ; 
[1920] A.C. 748; 3 B. and C.P.C. 
421, 688 ; ‘ when the Crown, by the 
Procurator-General, takes the benefit 
of a seizure which has been made, 
and institutes proceedings against 
goods, or a ship, in respect of that 
seizure, instead of the proceedings 
which used to be taken by the 
actual captor, it puts itself in the 
position of that actual captor for all 
purposes ’ — [1919] P. at p. 180 ; 3 B. 
and C.P.C. at p. 430. 

^ As to the practice of Prize Courts 
in regard to damages in this and other 
cases see Verzijl, || 681-671 ; Colom- 
bos, §§ 246-248 ; and Gamer, Prize 
Law, Nos. 464-497. As to the 
payment of freight for the carriage 
of confiscated contraband cargoes 
see above, § 406. See also Gamer, 
Prize Law, Nos. 476-482, on claims , 
of the captor against the owner of 
innocent goods carried on ships con- 
demned as good prize, and on other 
claims in regard to freight. 

• See above, § 427. 
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circumstances,^ although the Prize Court does not condemn 
the vessel, and in that case costs and damages will not be 
awarded ; further, costs and damages are never allowed if 
even a part of the cargo is condemned, although the vessel 
herself and the greater part of the cargo are released.^ 

Trial of § 435a. In the absence of special distinguishing considera- 
tions it seems probable that the rules of maritime prize law 
will be made applicable to captures of and by aircraft. 
Article 65 of the Hague Air Warfare Rules provided that 
captured aircraft and their cargoes shall be made the subject 
of prize proceedings, in order that neutral claims may be 
duly heard and determined. The British Prize Act, 1939,® 
lays down that, subject to some slight exceptions,* the law 
relating to prize shall apply in relation to aircraft and goods 
carried therein as it applies in relation to ships and goods 
carried therein. It is expressly stated that prize law shall 
apply notwithstanding that the aircraft is on or over land.® 


Con ^ World War, it was a moot question 

clarion oT whether neutral vessels captured before the conclusion of 
Peace. peace might be tried after the conclusion of peace.® The 


^ The Ostsee (1865) 9 Moore P.C. ment, 1x> a cei^ain extent, to indeiuiafy 
160 ; The Baron Stjernblad [1918] American citizens for injuries by 

A.C. 173 ; 3 B. and C.P.C. 17 ; Prance as a belligerent ; see Toelle 

The Kronprine Onstav Adolf and in Michigan Law Hevim^ xxiv. (1926) 

Other VeaeeU (1917) 2 B. and C.P.C. pp» 675-679. And see Gamer, Prize 

418 ; The Edna [1921] 1 A.C. 736 ; Law^ Nos. 486-497, on the measure of 

3 B. and C.P.C. 926 ; The Falk and damages in claims for indemnity. 

Other Ships [1921] 1 A.C. 787 ; 3 B. > 2 & 3 Geo. VI. o. 66. Article 

and C.P.C. 965 ; a French case, 279 of the Italian War Regulations 

The Rioja, Pauohille, Jwr, ft,, i. of 1938 contains an identical pro- 

141 ; German cases, The Artemis in vision. 

ZJ,, xxvi, (1916) 691 ; The Mjdlner, * These exceptions to the pro- 
Pauchille, Jur, all., 320 ; The Thor^ visions of the Naval Prize Act, 1864, 
sten, ibid., 192. Possibly an honest are specified in Part II. of the Act. 

mistake of fact on the part of the They refer to minor matters like joint 

captor is also a ground for refusing captures, bounty, and ransom, 
costs and damages to the neutral * § 1. 

shipowner : The Bilsseldorf [1920] « See Perels, § 67, p, 309, Wehberg, 

A.C. 1034 ; 3 B. and C.P.C. 664 p. 58, and Borohard, f 100, in con- 

(a case of unintentional violation tradistinction to BluntschH, §869. 

of neutrality in capturing an enemy But there is, of course, no doubt that 

vessel). a belligerent can exercise an act of 

* A good deal of information upon grace and release such prizes. Thus, 
claims for damages by neutral subjects in November 1906, at the end of the 
imon a belligerent will be found in the Russo-Japanese War, the Mikado 
French Spoliation Claims before the proclaimed the unconditional release 
American Court of Claims, the Ameri- of all neutral prizes captured after 
can Gk>vetnment having assumed the signing but before the ratifioa- 
the liability of the French Govern- tion of the Peace of Portsmouth. 
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correct answer must probably be in the affirmative, even if 
a special clause was contained in the Treaty of Peace', which 
stipulated that vessels of the belligerents captured but not 
yet condemned should be released. A trial of neutral prizes > 
is in any case necessary for the purpose of deciding whether S 
capture was justified or not, and if not, whether costs and 
indemnities should be awarded to the owners. Thus, after <; 
the conclusion of the Abyssinian War, in December 1896, 
the Italian Prize Commission, in the case of the Doelvdjk,^ 
claimed the right to try the vessel in spite of the fact that 
peace had been concluded between the time of capture and 
trial, and declared the capture of the vessel and cargo to 
have been justified ; but it pronounced that, peace having 
been concluded, confiscation of vess'el and cargo would no 
longer be lawful. 

DiBerent, however, from the question whether neutral ^ 
prizes might be tried after the conclusion of peace was the j 
question whether they might be condemned and confiscated, i 
In the above-mentioned case of the Doelwijk the latter ques- 
tion was answered in the negative, but the author believed 
that it ought to have been answered in lihe affirmative.® 
Confiscation of vessel and cargo having the character of a 
punishment, it seemed to him that the punishment might be 
inflicted after the conclusion of peace provided the offence 
was consummated before peace was concluded. But nothing, 
of course, stood in the way of a belligerent taking a more 
lenient view, and ordering his Prize Courts not to pronounce 
confiscation of neutral vessels after the conclusion of peace.® 
Thereby, three German vessels, two ® At the end of the World War, the 
English, and one Norwegian escaped opinion expressed in the text was 
confiscation, which in strict law — see confirmed, at any rate so far as British 
above, § 416 (n.) — would have been practice is concerned, since in March 
justified. 1920, after the Treaty of Peace with 

See Martens, iV.jl.G., 2nd ser., Germany had come into force, the 
xxviii. pp. 66-90, and Diena in Mannveig, a Norwegian vessel, cap- 
24 Clunet (1897), pp. 268-297. See tured on March 6, 1919, for carrying a 
also above, § 403. full cargo of contraband to a German 

* After the conclusion of the Russo- base of supply during the armistice, 
Japanese War, in November 1906 was condemned by the British Prize 
and February 1906, the Japanese Court : [1920] P. 177 ; [1922] 1 A,C. 
Prize Courts condemned two Ameri- 97 ; 3 B. and C.P.C. 740, 1013. See 
can vessels, the Australia and the also The Twee Atnbt [1920] P, 413 ; 
Monktra, which had been captured 3 B. and C.P.C. 730 (trial after 
shortly before the conclusion of treaty of peace came into force ; no 
peace (Hurst, ii. pp. 373, 408). condemnation, but no objection taken 
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Protests § 437. If a trial leads to condemnation, and if, in the event 
oL.-.n. of of sfppeal, the condemnation is affirmed, the matter, as 
N^als between the captor and the owner of the captured vessel and 
Trial. Cargo, is finally settled.^ But the right of protection,® which 
a State exercises over its subjects and their property abroad, 
may nevertheless give rise to diplomatic protests and claims 
on the part of the neutral home State of a condemned vessel 
or cargo, in case the verdict of the Prize Court is considered 
to be not in accordance with International Law, or formally 
or materially unjust. It is through such protests and claims 
that the matter, which was hitherto a mere municipal one, 
becomes of intemaiional importance.® 
pogwls §§ 438-447. A desire to avoid diplomatic controversy of 
national' the nature referred to in the preceding section between 
neutrals and belligerents has given rise from time to time 
to proposals for the establishment either of Prize Courts 
containing a neutral element, or of an International Prize 
Court to which appeals would lie from the national Prize 
Courts. This movement culminated in Hague Convention 
XII. of 1907, whereby it was proposed to create an Inter- 


on the ground of peace) ; and 
Prenoh cases, The Almaaora, B.G. 
xxvii, (1920), Jurisprudence^ pp. 18 
and 72 ; The Mowe, ihid.^ p. 81 ; The 
MetGy ibid.y p. 88 ; The Peter Rick- 
merSf ibid,, p. 99, and many others ; 
and a German case, The Atlas, 
JEntscheidungen, iL 321, and, on appeal, 
Orotius Annuaire, 1924, p. 262. See 
Verzijl, §§ 134-136, who cites many of 
the above-mentioned cases. 

^ See above, p. 369, 

® See above, vol. i. § 319. 

* History records many cases in 
which neutral States have inter- 
vened after trials of vessels which had 
sailed under their flags. Thus, for 
instance, in the famous case of the 
Silesian loan (see above, § 37) it was 
because Frederick 11. of Prussia con- 
sidered the procedure of British Prize 
Courts regarding a number of Prussian 
merchantmen captured during war 
between Great Britain and France in 
1747 and 1748 as unjust, that in 
1762 he resorted to reprisal and 
^uestrated the payments of the 
inteareat on the Silesian loan. The 


matter was settled (see Martens, 
Causes ciUbres, ii. p. 167, and Satow, 
The Silesian Loan and Frederick the 
Great (1916)) in 1756, through the 
payment of £20,000 as indemnity by 
Great Britain. The treaty which 
constitutes the origin of modem 
arbitration, namely, the Jay Treaty 
of 1794 between Great Britain and the 
United States, provided in Article 
VIL for arbitral determination of 
claims of this nature* Moore, 
Intemationcd Adjudications, iv. (1931), 
and see above, p. 369 (n.). Again, 
after the American Civil War, Articles 
12-17 of the Treaty of Washington 
(see Martens, N»R,G,, xx. p. 698, and 
Satow, op, ciL, p. 198) provided that 
three commissioners should be ap- 
pointed for the purpose, amongst 
others, of deciding all claims against 
verdicts of the American Prize Courts. 
Again, when in 1879, during war 
between Peru and Chile, the Geofjaian 
vessel Lmor was condemned by the 
Peruvian courts, Germany interposed 
and the vessel was released {see 
above, § 404). 
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national Prize Court. In order that it should operate effec- 
tively it was considered necessary that an agreed code of 
naval prize law should be enacted, and for this purpose a 
Naval Conference met in London in 1908 and 1909, and pro- 
duced the Declaration of London. The failure of this 
Declaration to secure ratification was regarded as fatal to 
the proposal for an International Prize Court, and accord- 
ingly Hague Convention XII. has remained unratified. The 
Permanent Court of International Justice,^ established in 
1921, is competent to deal with disputes as to any question 
of International Law, including prize law, if the parties have 
bound themselves in advance ^ to bring their disputes before 
the Court, or agree to do so ad hoc.^ However, in view of 
the unsettled state of prize law, it 'is doubtful whether it is 
desirable to entrust the Court with compulsory jurisdiction 
in matters of prize. 


1 See above, §§ 25ab-2&<ig, It was 
in fact suggested in connection with 
the event of a League blockade that 
an appeal should lie from national 
Prize Courts to the Permanent Court : 
Second Assembly ^ Meetings of Com- 
mittees^ i. p. 301. See also Borchard in 
Iowa Law Review, xix. (1934) p, 176. 

* Article 36 of the Statute. In 
1920, during the discussion upon the 
‘ Protocol for the Pacific Settlement 
of International Disputes ’ (popularly 
known as the ‘ Geneva l^otocol ’), 
the British Government announcea 
that in pursuance of the liberty 
given by Article 3 of that document 
they would, if they adopted the com- 
pulscHry jurisdiction, reserve from it 
disputes arising out of the operations 
of the British Fleet in time of war 
owing to the lack of agreement upon 
many important points of prize law : 
see above, § 26ae, and below, § 447a. 
The Geneva Protocol was not ratified : 
see above, § 25d (n.). However, when 
adhering in 1929 to the Optional 
Clause of Article 36 of the Statute of 
the Court, the British Government 
deliberately refrained from reserving 
matters of prize law on the ground, 
which was controversial already at 
that time (see above, § 292a), that as 
between members of the League there 
will in the future be no neutrals (Miso. 
No. 12 [1929] Cmd. 3462). As to the 


unilateral suspension of the operation 
of the Optional Clause by the British 
and French Governments, in Septem- 
ber 1939, with regard to matters 
arising out of the conduct of the war 
see above, p. 66. Possible claims 
arising out 6f the conduct of the 
World War by Great Britain were, 
however, effectively excluded in 1929 
by the reservation as to past disputes 
(see above, § 25ae). And see below, 
§ 447a. 

* Sections 433 to 447, in which 
different proposals for an International 
Prize Court were examined with 
reference to the text of Ha^e Con- 
vention XII., will be found in the 
third edition of this work. Much of 
the language used in the Statute of 
the Permanent Court of Internationa] 
Justice is reminiscent of the un- 
ratified Hague Convention XIL, so 
that the labour bestowed upon it 
has not been in vain. To theliterature 
cited in §§ 438-447 of the third 
edition may be added the following : 
Hyde, ii. §§604, 896; FauchUle, 
§§ 1440 (1)-1440 (3), 1691 (1) ; Liszt, 
§ 66 B, iv. ; De Louter, ii. pp. 494- 
609 ; Suarez, §5 468-472 ; Pohl in 
Sirt^p, Wbri., ii. 308-814 ; Colombos, 
§§ 306-338, and in the Thirtieth 
Report of International Law Associa- 
tion, i. (1922) pp. 29-42; Hudson, 
Permanent Court, pp. 68-76. 
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§ 447a. The Question whether the Permanent Court of 
International Justice is by its Statute enabled to decide on 
disputes concerning prize law must not be confused with the 
question whether it is desirable that it should act in that 
capacity, in particular in pursuance of clauses conferring 
upon it compulsory jurisdiction. This latter question must, 
it is believed, be answered in the negative.^ The Court is 


bound to decide every problem of International Law put 
before it by the parties, regardless of the state of the law 
on the matter. But it is of importance for the administra- 
tion of international justice that decisions of international 
tribunals should as a rule be based on recognised principles 
and provisions of law. Now it must be clear to the reader 
of this volume, in particular in the hght of the problems and 
controversies raised by the World War, that there is at 
present no generally agreed prize law in regard to some of 
its most important aspects. The controversy as to the 
legality or otherwise of the conduct of war in this sphere by 
the Allied Powers is still raging.® The various Governments 
have since maintained their respective, and widely diver- 
gent, positions.® ‘It would not therefore, it is believed, be 
consistent with the function of an impartial science of Inter- 
national Law to maintain that there exists at present a 
working body of generally agreed rules of prize law, in par- 
ticular in its bearing upon the rights and duties of neutrals. 
Historically prize law has been, in this matter, a compromise 


^ Tbe editor has elsewhere stated, 
in some detail, the reasons why it is 
undesirable to confer upon the Per- 
manent Court obligatory jurisdiction 
in matters of prize mw. He submitted 
there that it would be dangerous 
to expose the Court to the necessity 
of pronouncing on matters in regard 
to which the law is unsettled and 
controversial. See Lauterpaoht in 
JEconomica, June 1930, pp. 163-168. 

* See the literature quoted above 
at the beginning of § 390a. 

* By an Exchange of Notes of 
May 19, 1927, between Great Britain 
and the United States the two 
Governments put into effect an agree- 
ment providing, inter alia, that neither 
of them win present any diplomatic 


claim or request for international 
arbitration on behalf of their nationals 
alleging loss or damage through the 
war measures adopted by the other. 
The same agreement provides that its 
conclusion does not prejudice the 
juridical position of either Govern- 
ment, and that each Government may 
in the future ' maintain such position 
as it may deem appropriate with 
respect to the legality or ill^ality 
under international law of measures * 
covered by the relevant part of the 
agreement. See Treaty Series, No. 14 
(1927), AJ„ xxi. (1927) p. 542, and 
the comment thereon by Borciiard, 
ibid,, pp. 764-768. See also Exclude 
of Notes between the United King- 
dom and Holland, of March 22, 1929 : 
Treaty Series, No, 9 (1929), 



§ 447a] TRIAL OP CAPTURED NEUTRAL VESSELS 737 

between two conflicting principles : the freedom of neutral 
trade and the right of the belligerent to prevent such com- 
merce with the opposing party as might be of military 
advantage to the latter. International Law has ,not evolved 
any overriding principle reconciling these claims in cases 
when they show a tendency to conflict. The compromise 
has frequently been the function of the relative military and 
political strength of the belligerents and neutrals. This 
absence of an overriding principle shows itself in the hitherto 
unsolved difficulty, which proved of crucial importance 
during the Wbrld War, of answering the question as to 
whether the belligerents or the neutrals ought to bear the 
brunt of the changed conditions of modem warfare. 

The existing materials of prize law as embodied in the 
practice of States, in judicial decisions, and in the writings 
of jurists, must certainly be studied as being of great interest 
for the history and, to some extent, for the philosophy of 
International Law ; as supplying the basis of any future 
attempts to arrive at agreed rules of prize law should the 
conditions of the world make it incumbent upon Govern- 
ments and lawyers to devote their determined efforts to that 
end ; and, in the absence of such international agreement, 
they must be studied as enabling legal opinion to determine 
somehow to what extent certain claims and assertions are 
dictated by the arbitrariness of belligerent power or by 
neutral insistence on abnormal profits rather than by con- 
siderations of principle and justice as revealed in or deducible 
from the component elements of prize law. To the existing 
ingredients of prize law recent developments in International 
Law' have added one consideration of vital significance, 
namely, that as a rule the war will be waged on one side 
in violation of a legal obligation of a fundamental nature. 
In such a contingency the guilty belligerent will not be able 
to claim the benefit of the doubt in a branch of law in which 
so much is controversial and unsettled. The same factor 
may weaken the appeal of the neutral to the juridical 
strength of his position. Moreover, even in cases admitting 
of no controversy the neutral will frequently be prevented 
from a strict insistence on his rights as against the attacked 

VOL. n. 3 a 
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party or the States which, in pursuance of their international 
obligations, take action against the aggressor. He will be 
so prevented either in consequence of express engagements 
like those laid down in the Covenant of the League ^ or by 
moral considerations flowing from the fact that the war has 
been undertaken in violation of the General Treaty for the 
Renunciation of War.^ 

1 See above, §§ 292o et seq, 

* On the effect of that Treaty on neutrality see above, §§ 2927i-292i. 

The editor has left this section entirely as it was written in 1935. 
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TABLE OF RATIFICATIONS, ADHESIONS, AND 
DENUNCIATIONS IN RESPECT OP THE CONVENTIONS 
SIGNED AT THE 

SECOND HAGUE CONFERENCE 

ON OCTOBER 18, 1907 » 

(The dates given in this Table are also those of the entry into 
force of the ratification, of the adhesion, or of the denunciation.) 


Argentina.^ 

Australia. 

Eatified Conventions II-IV, VI- 
IX, XI (January 26, 1910). 

Eatified Convention XIV ^ 
(November 27, 1909). 

Denounced Convention VI 
(November 14, 1926). 

Bdgium. 

Eatified Conventions I, III-XI, 
XIII (October 7, 1910). 

Eatified Convention XIV ® 
(August 8, 1910). 

Bolma. 

Eatified Conventions I, III-V, 
IX-X (January 26, 1910). 

Eatified Convention XIV ^ 
(November 27, 1909)* 

Brazil 

Eatified Conventions I, III-XI, 
XIII (March 6, 1914). 

Eatified Convention XIV ^ 
(January 6, 1914). 


Bulgaria^ 

Canada. 

Eatified Conventions II-IV, VI- 
IX, XI (January 26, 1910). 
Eatified Convention XIV ® 
(November 27, 1909). 
Denounced Convention VI 
(November 14, 1926). 

CUh.^ 

China. 

Eatified Conventions I, X 
(January 26, 1910). 

Eatified Convention XIV * 
(November 27, 1909). 
Adhered to Conventions II, III, 
V, IX, XIII (March 16, 1910). 
Adhered to Conventions IV, VI- 

VIII, XI (July 9, 1917). 

ColomMa.^ 

Cuba. 

Eatified Conventions I, IV-VI, 

IX, X (April 22, 1912). 


^ I am indebted to the Netherlands Government for having placed at my 
disposal the indformaticn which enabled me to compile this Table. 

For a list of the Conventions referred to below see p. viii above. The 
reservations appended by the various signatory or *^tifymg Sta^ we 
printed in Th$ to the Hague Conjferencee of 1S99 and 1907, edited by 

Scott (1917), pp. ^2-911. The present Table shows the position at the end 
of 19S9. 

* Has not ratified any Convention. , 

» ‘Convention XIV is here used as an abbreviation for the Declaration 
relating to the launohing of projectiles or eicidosives from balloons or other 
]^ds of a&ded vessels. 
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Denmark. ^ 

Eatified Conventions I - XI, 
XIII (January 26, 1910). 

Dominican Republic} 

Ecmdor} 

Finland. 

Adhered to Conventions I-XI, 
XIII, XIV (June 9, 1922). 

France. 

Eatified Conventions I - XI, 
XIII (December 6, 1910). 

Denounced Convention VI 
(July 13, 1940). 

Germany. 

Eatified Conventions I - XI, 
XIII (January 26, 1910). 

Great Britain. 

Eatified Conventions II-IV, VI- 
IX, XI (January 26, 1910). 

Eatified Convention XIV ^ 
(November 27, 1^09). 

Denounced Convention VI 
(November 14, 1926). 

Greece.^ 

Guatemala. 

Eatified Conventions I - XI, 
XIII (May 14, 1911). 

Haiti. 

Eatified Conventions I - XI, 
XIII (April 3, 1910). 

Eatified Convention XIV ^ 
(February 2, 1910). 

Holland. (See Netherlands.) 

Hungary. 

Eatified Conventions I - XI, 
XIII (January 26, 1910). 

India. 

Eatified Conventions II-IV, VI- 
IX, XI (January 26, 1910). 


Eatified Convention XIV ^ 
(November 27, 1909). 

Denounced Convention VI 
(November 14, 1926). 

Iran. (See Persia.) 

Ireland. 

Eatified Conventions II-IV, VI- 
IX, XI (January 26, 1910). 

Eatified Convention XIV ^ 
(November 27, 1909). 

Denounced Convention VI 
(November 14, 1926). 

Italy. 

Eatified Convention X (April 
16, 1937). 

Japan. 

Eatified Conventions I - XI, 
XIII (February 11, 1912). 

Latvia. 

Adhered to Convention X 
(June 7, 1923). 

Liberia. 

Adhered to Conventions II-IX, 
XI, XIII (April 5, 1914). 

Adhered to Convention XIV ^ 
(February 4, 1914). 

i Luxemburg. 

Eatified Conventions I, III-XI, 
XIII (November 4, 1912). 

Eatified Convention XIV ^ 

(September 5, 1912). 

Mexico. 

Eatified Conventions I - XI, 
XIII (January 26, 1910). 

Denounced Convention 11 
(April 21, 1932). 

Netherlands. 

Eatified Conventions I - XI, 
XIII (January 26, 1910). 

Eatified Convention XIV * 

(November 27, 1909). 


^ Has not ratified any Convention. 


* See n. 3 on p. 739. 
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New Zealand. 

Ratified Conventions II-IV, VI- 
IX, XI (January 26, 1910). 

Ratified Convention XIV ^ 
(November 27, 1909). 

Denounced Convention VI 
(November 14, 1926). 

Nicaragua. 

Adhered to Conventions I-XI, 
XIII (February 14, 1910). 

Adhered to Convention XIV ^ 
(December 16, 1909). 

Norway. 

Ratified Conventions I - XI, 
XIII (November 18, 1910). 

Ratified Convention XIV ^ 
(September 19, 1910). 

Panama. 

Ratified Conventions I - XI, 
XIII (November 10, 1911). 

Ratified Convention XIV ^ 
(September 11, 1911). 

Paraguay. 

Ratified Convention I (June 24, 
1933). 

Persia {Iran).^ 

Peru.^ 

Poland. 

Adhered to Convention I (May 
26, 1922). 

Adhered to Conventions III-V 
(July 8, 1926). 

Adhered to Conventions VI, 
Vn, IX-XI (July 30, 1935). 

Portugal. 

Ratified Conventions I-VII, IX- 
XI, Xm (June 12, 1911). 

Ratified Convention XIV ^ 
(April 13, 1911). 


Roumania. 

Ratified Conventions I, III-XI, 
XIII (April 30, 1912). 

Russia {Union of Soviet Socialist 
Republics). 

Ratified Conventions I-VIL IX, 
X, XIII (January 26, 1910). 

Salvador. 

Ratified Conventions I - XI, 
XIII (January 26, 1910). 

Ratified Convention XIV ^ 
(November 27, 1909). 

Serbia (Yugoslavia).^ 

Siain (Thailand). 

Ratified Conventions I, III-XI, 
XIII (May 11, 1910). 

Ratified Convention XIV ^ 
(March 12, 1910). 

South Africa (Union of). 

Ratified Conventions II-IV, VI- 
IX, XI (January 26, 1910). 

Ratified 'Convention XIV ^ 
(November 27, 1909). 

Denounced Convention VI 
(November 14, 1926). 

Spain. 

Ratified Conventions I-III, V- 
VII, X, XI (May 17,1913). 

Adhered to Convention IX 
(April 25, 1913). 

Sweden. 

Ratified Conventions I, III- 
VII, IX, XI, XIII (January 
26, 1909). 

Ratified Convention X (Sep- 
tember 11, 1911). 

Switzerland. 

Ratified Conventions I, III-XI, 
xm (July 11, 1910). 

Ratified Convention XIV ^ 
(May 12, 1910). 


^ See n. 3 on p. 739. 


* Has not ratified any Convention. 
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Turkey?- ^ 

Union of Soviet Socialist Republics. 
(See Russia.) 

United States of America. 

Ratified Conventions I-V, VIII- 
XI (January 26, 1910). 


Ratified Convention XIV ‘ 
(November 27, 1909). 
Adhered to Convention XIII 
(February 1, 1910). 

Uruguay? 

Veneztiela? 

Yugoslavia. (See Serbia.) 


^ Has not ratified any Convention. 


2 See n, 3 on p. 739. 
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manent Court of International 
Justice, 68-61 

Aegean Sea, blockade of, 661 
Aegtto hono decisions. Bee Bx 
aequo ei bmo, arbitral decisions 
Aerial warfare. Bee Aircraft 
Aggression, definition of, 166, 166 
Agordai, The, oase of, 703 
Aircraft. Bee also Air Warfare 
admission to neutral territory, 
586 

aerial observation, from neutral 
territory, 612 

application of prize law to, 388, 
389 

as ambulances, 285 
blockade by, ^1 
bombardment by, 409-420 


Aircraft {continued ) — 
burning of, 411 
capture and trial of, 732 
carriage of contraband by, 683 
civil, attack upon, 418 
, effect of war upon, 267 
liability to capture, 420 
medical, 285-286 
merchant- vessels, attack by, 418- 
420 

occupation by, 340 
propaganda by, 333 
trial of, 732 

Washington rules and, 575, 576 
Aircraft-carriers, 687 
Air Warfare,* Bee also Aircraft 
effect on distinction between 
civilians and combatants, 171 
Hague Rules of, 409 
instruments of force in, 410, 411 
prize law and, 732 
rules of, 409, 410 
World War and, 407, 409 
Alabama, The, oase of, 575 
Alaska Boundary Arbitration, 34 
Alien enemies : 
conception of, 249, 260 
position in belligerent territory, 
247, 263 

property of, in belligerent states, 
261, 264 

Aliens, in belligerent forces, 207 
‘Allied ’Power, 201 
Almeria, shellixig of, 112 
AUmark, The, case of, 654-566, 691 
American Civil Waa? : 
blockade during, 628 
breaches of blockade during, 646, 
646 

recognition of belligerency, 197, 
199 

Trent, The, case of, 694 
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Amicable means of settlement, 6 
Amiral Oa'Gieaume, The, case of, 371 
Ammunition, kinds of, permissi- 
bility in war, 271, 272 
Amnesty, 476, 477 
Analogues of contraband, 691 
Ancona, The, case of, 704 
Andr6, Major, case of, 330 
Angary, right of, 620, 626 
development of, 620-622 
modem, 622, 624 
neutrality and, 625, 626 
rolling stock, 626 
Animus helUgerendi, 241 
Annexation, premature, 467, 468 
Anticipatory renunciation of im- 
partial treatment, 528 
Antiquity, neutrality and, 488, 
Anti-War Pact of Non- Aggression 
and Conciliation (1933), 16 
Anti-War Treaty of Non- Aggression 
(1934), 613 

Arbitration, 19-41. See also Per- 
manent Court of Arbitration ; 
Permanent Court of Inter- 
national Justice 

appointment of arbitrators, 23, 24 
award, binding foroe^of, 26-29 
definition of, 21 

disputes capable of solution by, 
29-32 

distinguished from judicial settle- 
ment, 22 

Hague Convention and, 36-41 
history of, 33-36 
law applied in, 24-26 
reservations, 30-33 
treaty of, 22-23 

Argentine, belligerent vessels in 
ports of, 567 

Armaments, reduction and limita- 
tion of, history of, 97, 98 
Covenant of the League of 
Nations and, 98-100 
Disarmament Conference, 102-106 
treaties of, subsequent to world 
war, 100-102 

Armed merchantmen. See De- 
fensively Armed Merchantmen 
Armed neutrality, 491-496, 524 
Armistices : 

commencement of, 439, 440 
competence to conclude, 437 
contents of, 438, 439 


Armistices {continued ) — 
end of, 441 
form of, 437, 438 
general, 435, 436 
kinds of, 433, 434 
partial, 436, 437 
violation of, 440, 441 
Arnold, General, 330 
Arrit de 'prince, 116 
Art, works of, destruction of, 322 
appropriation, 313 
Asanm Maru, The, case of, 706 
Asia Minor, blockade of, 630, 651 
Asphyxiating gases, prohibition of 
use of, 273-276 

Assassination, prohibition of, 272 
Assault, 324, 326 

Assistance hostile. See Unneutral 
Service 

‘ Associated ’ Power, 201 
Asia, The, case of, 725 
Astrolabe, The, case of, 370 
Asturias, The, sinking of, 396 
Asylum, neutral : 
to aircraft, 586, 687 
to land forces, 679-584 
to naval forces, 687-593 
to shipwrecked material, 697, 699 
to shipwrecked soldiers and 
sailors, 694-597 
to war material, 684, 685 
Athens, reprisals in, 112, 113 
Augusta Victoria, The, case of, 649 
Aurora, The, case of, 693 
Automatic belligerency of British 
Dominions, question of, 189 
Auxiliary vessels, assimilation to 
men-of-war, 210, 211, 666-667 
Avmi-llla, The, case of, 403 
Ayesha, The, case of, 209, 369 

B 

Bacteriological methods of warfare, 
274 

Balkan Entente (1934), 9 
Baltic Sea : 
closure by mines, 619 
neutralisation of, 194 
Baralong, The, case of, 400 
Barbarous forces, 206, 207 
Barcelona Convention (1921), 223 
Beasts of burden, as contraband, 
665 
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Behring Sea Arbitration, 25 
Belligerency, recognition of, 173, 
197, 199 

Belligerent property, position in 
enemy states, 201, 202 
Belligerents : 
armed forces of, 202-214 
levies en massBy 205, 206 
principal and accessory, 201, 202 
qualifications of, 196, 197 
recognition as, 197, 199 
subjects of, as allied belligerents, 
200, 201 

Belhne, They case of, 474 
Belloni case, 575 
Bellum iustum, 177, 515 
Benevolent neutrality, 524 
Berkelstroomy They case of, 726 
Black Sea, neutralisation of, 193 
Blockade : 
breach of, 642-648 
consequences of, 648-650 
by aircraft, 641 
commercial, 629 
declaration of, 635, 636 
definition of, 628 
effectiveness of, 638-640 
end of, 637 
instruments of, 640 
justification of, 634 
long-distance, 651-656 
notification of, 635, 636 
objects of, 631 
of canals, 634 
of rivers, 631-632 
of straits, 633 

Pacific. See Pacific Blockade 
penalty for breach of, 650 
strategic, 629 
universal, 630 

Bolivia, dispute with Peru ( 1909), 27 
Bolivian-Paraguayan War, 18, 25, 
88, 92, 130, 139, 446, 606, 603 
Bombardment ; 
in air warfare, 411-417 
in land warfare, 326, 328 
in sea warfare, 401, 404 
Booty, 314 

appropriation of, 310, 311 
Bosphorus, blockade of, 633 
Bounty, 388 

BouasoUy The, case of, 370 
Boycott, in international relations, 
133 


Brassards, as distinctive emblem 
287, 288 

Breach of blockade, 642-648 
capture for, 648, 649 
consequence of, 648, 649 
definition of, 642-643 
egress as, 647, 648’ 
ingress as, 647 
penalty for, 650 
Breslau, The, case of, 232, GOO 
British Dominions : 
automatic belligerency of, 189 
judges of Permanent Couit of 
International Justice from, 48 
settlement of disputes between. 56 
British War Manual, 181 
Brussels Conference (1874), restric- 
tion of reprisals, 449 
Brussels Conference (1937), 8 
Bryan Commissions of Inquiry, 
14-16 

Bryan Treaties, 8, 147 
Bulgaria, under suzerainty, as 
belligerent, 197 

Bullets, expanding, 27 3,390, 410, 41 1 
explosive, 272, 273 
Bundesrathy The, case of, 676, 678, 
079 . 

Bureaux of information, as to 
prisoners of war, 302, 303 

C 

Cameroons, blockade of, 661 
Canada- United States Joint Com- 
mission, 19 

Canals, blockade of, 633-634 
Canning, on recognition of belliger- 
ency, 199 
Capitulations : 
competence to conclude, 432 
contents of, 431, 432 
form of, 432 
purpose of, 430, 431 
violation of, 423 
Captivity. See Prisoners of War 
Capture of enemy vessels, 376-380, 
385-388 

of neutral vessels, 720-722 
Carelian dispute, 95 
Carriage of contraband, 672-689 
circuitous, 674-677 
direct, 673-674 
indirect, 677, 678 
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Carriage of contraband {continued ) — 
London, Declaration of, on, 680, 
682 

on continuous voyage, 674, 680 
penalty for, 683-689 
whether contrary to International 
Law, 672 

Carriage of persons, as unneutral 
service, 692, 696 
Cartels, 429 
Cartel ships, 429 
immunity of, 373, 374 
Causes of war, 175, 177 
Cavell, Nurse, execution of, 457 
Central American Court of Justice, 
44, 51 

Central American Republics, limita- 
tion of armaments, 98 
CereSy The, case of, 492 
Cessation of hostilities, 465, 466 
Cession, concealed, 476 
Chablais and Faucigny, neutralisa- 
tion of, 193 
Chaco dispute, 86 

Changes of neutrality regulations 
during war, 534 

Chaplains, as members of armed 
forces, 203 

Charleston, blockade of harbour of, 
628, 630, 631 

China, The, case of, 704, 705 
China, dispute with Japan. See 
Sino- Japanese Dispute 
Oityf of Fliyit, The, case of, 561, 570 
Civil aircraft : 
aerial attack on, 418 
liability to capture, 420 
position in enemy country on 
outbreak of war, 267 
Civil population, aerial bombard- 
ment of, 421, 417 
modem warfare and, 171, 172 
Civil war, 173 
neutrality and, 521, 522 
Civilians. See Civil Population 

* Claim of territory,’ 617 
Clinton, Sir Henry, 331 
Coal, as contraband, 665 

Coast, enemy, bombardment of, 
401,404 

* Coast fisheries,’ meaning of, 372 
Codification, of air warfare, 408-410 

of land warfare, ISO-183 
of sea warfare, 358 


Colombia : 

dispute with Venezuela (1922), 3i 
Leticia dispute with Peru, 88, 90 
152 

Cohinibia, The, case of, 549 
Commencement of neutrality, 529 
532 

of war, 235-239, 240, 241 
Commercia belli, 422 
Commercial blockade, 629-630 
Commercial domicile, 226, 227 
Commissions of inquiry, 11, 13, 16 
Communist states, neutrality and, 
518-520 

Compensation, 462, 463 
Complaints, against breaches of 
laws of war, 443 
Compromise Clause, 22 
Compulsive means of settlement, 
106-143 

by instigation oi the League of 
Nations, 131, 143. See also 
Sanctions 

distinguished from war, 106, 107 
intervention, 124, 125 
League of Nations, between 
members of, 125-131 
pacific blockade, 118, 124 
reprisals, 109-118 
retorsion, 108, 109 
Concealed cession, 476 
Concealment of papers, 718, 719 
Conciliation, 12-19 
combined with arbitration and 
judicial settlement, 75-79 
treaties of, 77-79 

Conolusiveness of statements of the 
Crown, 241 

Conditional contraband, 664-668 
Condominium, as region of war, 
189 

Conduct of prizes to 3 port, 379, 380 
Confiscation of enemy property, 
261, 264 

Congo, neutralisation of, 193, 194 
Conquest, distinguished from subju 
gation, 466 

Conservatory measures, 64 
Consciato del Mare, 353, 354, 484\ 
767 

Constitutional limitations on right 
to declare war, 236 
Constructive occupation, 340 
Consultation, S-9 
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Continuous transportation, doctrine 
of, 677, 678 

Continuous voyage, doctrine of, 
074-677 
Contraband : 
absolute, 660-663 
circuitous, carriage of, 674-677 
conditional, 664-668 
consequences of carriage of, 682, 
683 

continuous voyage, doctrine of, 
674-680 

definition of, 658, 660 
direct carriage of, 672-674 
free articles, 670 

hostile destination, meaning of, 
668-670 

indirect carriage of, 677-678 
notification of, 663, 667 
penalty for carriage of, 682, 
688 

seizure of, as distinguished from 
seizure of vessels, 687, 689 
vessels, as contraband, 671-674 
Contracts, effect of war upon, 267, 
258 

Contributions : 
in land warfare, 346 
in sea warfare, 401 
Control, test of, with regard to 
enemy character of corpora- 
tions, 221, 222 
Conventional neutrality, 623 
Converted merchantmen, 208-211 
Convoy s 
by neutrals, 496 
enemy, 716, 717 

neutral vessels under, 708-710, 
717 

Cook, Captain, case of, 370 
Corfu, incident, 126 
neutralisation of, 193 
Corinto, occupation of, 113 
Corporations, enemy character of, 
220-222 

Cotton, as contraband, 666 
Couriers, as members of armed 
forces, 203 

Covenant of the League of Nations. 

8e,e League of Nations 
Creasy, The, case of, 596, 698 
Crews of merchantmen, 212 

of neutral ships taking part in 
hostilities, 223 


Crimean War, blockade of the 
Danube, 632 

Csarevitch, The, case of, 693 
Cuba, amendment of the Statute 
of the Court of, 45 
Cuban insurrection, 632 
recognition of belligerency, 199 
Cumberland, The, 371 
Cyprus, as condominium, 189 
Czechoslovakia : 

recognition as allied belligerent, 
200 

recognition of army of, 200 


D 

Dacia, The, case of, 231 
Danube, blockade of, 631 
neutralisation of, 193 
Danzig, Free City of, 195 
Dardanelles, blockade of, 633 
Dead bodies, treatment of, 288, 289, 
393 

Declaration of London, 500, 629 
absolute contraband, 662, 663, 
666, 667 

blockade of rivers, 633 
breach of blockade, 644 
continuous voyage, 686, 681 
destruction of neutral prizes, 722- 
726 

effectiveness of blockade, 639 
enemy character, 216 
enemy character of vessels, 223, 
225 

hostile destination, 666-670 
notification of blockade, 636 
penalty for breach of blockade, 
650, 661 

penalty for carriage -of contra- 
band, 683, 687, 688 
rule of 1766. .224 
transfer of goods, 232 
transfer of vessels, 229, 230 
unneutral service, 691, 692-706 
visit and search, 716 
Declaration of Paris (1866), 180, 
207, 364, 366 

Declaration of St. Petersburg (1868), 
180 

Declaration of blockade, 636, 636 
of neutrality, 529, 630 
of war* 234-239 
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Declaratory judgments, 66 
Defacement of papers, 718 
‘ Defence sea areas,’ 543 
Defensively armed merchantmen, 
362, 365 

admission to neutral ports, 572, 
573 

Deficiency of papers, 718 
Demilitarisation, 192 
Denmark, proposed disarmament 
of, 99 
Deserters : 

on neutral territory, 582 
whether entitled to privileges of 
armed forces, 213 
whether protected by flag of 
truce, 428 

Destruction of enemy property, 
320-324 

Destruction of prizes ; 
enemy, 380-385 
neutral, 722-726 
Devastation, general, 323 
Dianay The, case of, 373 
Dieppe, blockade of, 631 
Diplomatic envoys : 
in occupied territory, treatment 
of, 539 

neutral, within theatre of war, 326 
subversive activities in neutral 
territory, 566 

Diplomatic intercourse, effect of 
outbreak of war, 243, 244 
Disarmament Conference, 102-105 
on gas warfare, 275 
Discovery, The, case of, 370 
Disputes, distinction between legal 
and political, 3-6 

Distinctive emblem of the Red 
Cross : 

in land warfare, 281, 288 
on hospital ships, 396, 397 
Distress ; 

asylum to naval forces, 589 
immunity on account of, 373 
Doctors, as members of amed 
forces, 203 

DodvAjhy The, case of, 733 
Dogger Bank incident, 11, 14 
Dormla, The, sinking of, 420 
Domestic juiisdiotion, matters of, 
92-94 

Domicile, commercial, 226, 227 
Donegal, The, sinking of, 396 


Don Pacifico, case of, 112, 119 
Double papers, 719 
Dover Gastle, The, sinking of, 396 
Drau^ner, The, case of, 725 
Dresden, The, case of, 596, 616 
Due negligence, 618, 619 
Dumba, Dr., case of, 424, 694 
Dum-dum bullets, 273, 390 
in air warfare, 410, 411 

E 

Economic causes of war, 176 
Economic sanctions, 133-136, 201 
neutrality and, 506-508 
Effectiveness of blockade, 638-642 
Egress, breach of blockade and, 647, 
648 

region of war, 189, 190 
Treaty of Alliance with Great 
Britain, 551 

Elizabeth, The, case of, 373 
Embargo, 115-116 
Emden, The, case of, 369 
‘ Enemy,’ meaning of, 227 
Enemy aliens, position in belligerent 
territory, 247, 253 
Enemy character, 214-233 
commercial domicile, 226, 227 
‘ enemy subject,’ meaning of, 220 
in general, 214-216 
of corporations, 220-222 
of goods, 226-228 
of individuals, 216-220 
of vessels, 223-226 
transfer of enemy vessels, 229-232 
transfer of goods, 232, 233 
unneutral service and, 696, 699 
Enemy merchantmen. Bee also 
Enemy Vessels ; Merchantmen 
aerial attack on, 418-4^ 
appropriation and destruction of, 
375-389 

attack by, 361, 362 
meaning of, 361 

Enemy port, bringing of vessels for 
search, 713, 714 
call at, 720 
Enemy property ; 
destruction of, 321, 323 
private, appropriation of, 31 1-315 
public, appropriation of, 306-311 
Enemy subjects, incitement to 
rebellion, 332, 333 
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* Enemy territory,’ meaning of, 257 
occupation of. See Occupation 
of Enemy Territory 
Enemy vessels ; 
attack on, 359-362 
seizure of, 368, 370 
transfer of, 229, 232 
Enlistment of volunteers, neutral- 
ity and, 565 

passage of bodies of men intend- 
ing to enlist, 564, 565 
Equity, rules of, in arbitral proceed- 
ings, 24-25 

Espionage, 329, 331, 458 
in sea warfare, 399 
Ex aequo et honOf arbitral decisions, 
62, 79-80 

rules of, 24, 25, 32 
Excess of jurisdiction, 28-29 
Expanding bullets, 273, 390 
in air warfare, 410, 411 
Expeditions, hostile, 565 
Explosive bullets, prohibition of, 
272, 273 

Expulsion, from the Lc^aguc of 
Nations, 137 

Exterritoriality, of men-of-war, 590- 
592 


F 

False flag, use of, in sea warfare, 
399,400 

in land warfare, 335 
False papers, 719 

Far Eastern Advisory Committee 
(1937), 11, 130, 155 
Farriers, as members of armed 
forces, 203 

Faucigny, neutralisation of, 193 
Fecamp, blockade of, 631 
Fides etiam hoeti servanda^ as be- 
tween belligerents, 421, 423 
Finland, Eastern C^relian dispute 
with Russia, 96 

war with Russia (1939), 88, 92, 
122, 143, 163, 236 

Finnish Archipelago, neutralisation 
of, 194 

Finnish shipowners’ claims, 86 
First Armed Neutrality, 491-494 
on effectiveness of blockade, 639 
Fishing boats, immunity from cap- 
ture, 371, 372 


Flag, abuse of. See Abuse of Flag 
Flag-bearers, treatment of, 426, 427 
Flag, how far conclusive as to 
enemy character, 223-225 
Flags of truce, 425, 428 
Flame projectors, 272 
Foodstuffs, as contraband, 664-666 
Foreign Enlistment Act : 

British, 530-532 
of United States, 497, 530, 532 
Formosa, blockade of, 120 
France : 

arbitration treaty with Great 
Britain (1903), 4, 23 
conception of enemy character, 
219 

law on organisation of the army, 
171 

non-aggression treaties of, 148 
on self-defence, 154 
sanctions under Article 16. .135 
Sicily, reprisals against, 111 
Swiss claims for compensation for 
war losses, 86, 347, 348 
Franco-Prussian War (1870), 563, 
607 

converted merchantmen during, 
208 

‘ frano-tireurs,’ 204 
hostages during, 460-461 
occupied territory, 360 
poeUiminiumy 483 
reprisals during, 448 
‘ Frano-tireurs,’ 204, 205 
Frederick II,, reprisals by, 114 
Free articles, 670 

French Convention, renunciation of 
war, 160 

French Instructions (1934), 181 
on enemy character of vessels, 226 
Fryatt, Captain, case of, 362 
Fuel, supply to belligerent vessels, 
668 

Fugitive soldiers, in neutral terri- 
tory, 582, 583 

j Fiirsi BUma/rch, The, case of, 549 


G 

Gases, asph 3 rxiatii]g, prohibition of, 
273-275 

Qeier, The, case of, 670 
Oelderland, The, case of, 607 
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General Act for the Pacific Settle- 
ment of International Disputes, 
4, 79-83 

reservations and, 65 
Qmeral Armstrong, The, case of, 616 
General Convention to Improve 
Means of Preventing War, 85 
General devastation, 323 
General neutrality, 523 
General participation clause, 186, 
186 

Geneva Convention (1929) and, 
289, 290, 303 

General principles of law, Statute 
of the Permanent Court and, 
61 

General Treaty for the Renuncia- 
tion of War ; 

aggression, meaning of, 165, 166 
conception of just war and, 177 
Covenant of the League of 
Nations and, 159, 160 
legal effects of, 149-160 
municipal constitutional law, 
effect on, 160 
neutrality and, 512-614 
pacific blockade and, 124, 125 
pacific settlement and, 150, 151 
place in International Law, 160- 
162 

preamble of, 157 

precedents of limitation of right 
of war, 146-148 
reprisals and, 118 
resort to force short of war and, 
151-153 

rebus sio stmUhus, doctrine of, 
and, 159 

sanction of, 157, 168 
termination of, 158, 169 
self-defence and, 163-156 
violations of, 152, 153 
Geneva Convention (1864), 180, 280, 
281 

Geneva Convention Acts (1911, 
1937), 288 

Geneva Conventions (1929) : 
General participation clause and, 
186 

on prisoners of war, 293-306. 

See also Prisoners of War 
on treatment of woundedandsick ; 
aircraft, medical; 285, 286 
appUoation of, 289, 2^ 


Geneva Conventions (conimued)-^ 
dead bodies, treatment of 
288, 289 

distinguishing emblem, 287. 
288 

medical transport, 286 
medical units, treatment of, 
283, 285 

Geneva Protocol (1924), 91, 147 
prize law and, 735 
Geneva Protocol (1925) on gas war- 
fare, 274, 275 

German East Africa, blockade of, 
651 

(jrerman-Polish declaration (1934), 
163 

Germany ; 

disarmament provisions of Treaty 
of Vei-sailles, 104, 138 
Locarno Agreements, repudiation 
of, 77 

Naval Treaty with Great Britain 
(1936), 102 

Germany-United States, mixed 
claims commission, 27 
Glenart Castle, The, sinking of, 396 
Gloucester Castle, The, sinking of, 396 
Gceben, The, case of, 232, 600 
Good offices, 9-12 
in warfare, 444 
Goods : 

enemy character of, 226-228 
transfer at sea, 232, 233 
Graf Spee, The, case of, 570, 595 
Great Britain : 

arbitration treaty with France 
(1903), 4, 23 

arbitration treaty with United 
States (1794), 33 
arbitration treaty with United 
States (1911), 31 

arbitrations with United States, 
33,34 

claims of Finnish shipowners, 86 
enemy character, law as to, 213, 
219, 221 

Naval Treaty with Germany 
(1935), 102 

North-l^tem Boundary Dispute 
with United States, 27 
on self-defence, 154 
reprisals against Sicily, 111 
sanctions of Article 16. . 135 
trading with the enemy, 264-256 
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Great Lakes, warships on, 98 
Greece : 

as region of war in World War, 190 
blockade of ports of (1827), 119 
dispute with Italy (1923), 126 
position of, during World War, 
648, 561 

recognition of belligerency, 198 
Grey, Lord, on enforcement of rules 
in war, 445 

Grotian conception of just war, 177 
Grotius on contraband, 658, 659 
on neutrality, 490 
Qulfiighty They case of, 725 

H 

Habana Convention (1928), 183, 565 
maritime neutrality, 613 
passage of war material, 552 
supplies to belligerent vessels, 668 
Hague Agreements on Reparations, 
473 

Hague Air Warfare Rules, 409, 410 
blockade by aircraft, 641 
civil aircraft, 267 
fitting out of aircraft, 677, 678 
Hague Conferences, elimination of 
the right of war, 146 
Hague Conventions : 

No. I. (for the Pacific Settlement 
of International Disputes) : 
arbitration, 36-41 
mediation and good offices, 
10-12 

No. in. (relative to the opening 
of hostilities);, 236-239, 241 
No. TV. (concerning the laws and 
customs of war on land) : 
Article 1 . .204 
Article 2. .205 
Article 3.. 613, 462,463 
Article 22. .271 
Article 23 (6).. 271 
Article 23 (c) . .270 
Article 23 (/)..335 
Article 23 {g). .321 
Article 23 (h)..260; 348 
Article 24. .329 
Article 26. .326, 407, 408 
Article 26. .327 
Article 27.. 327 
Article 27 (e). .272 
Article 29. .330 
Article 31.. 331 


Hague Conventions (continued ) — 
Article 32. .427 * 

Article 33. .426, 427 
Article 37. .435 
Article 38, .440 
Article 39. .439 
Article 40. .440 
Article 41. .319 
Article 42. .340 
Article 43 . . 349 
Article 46. .279 
Article 50 . . 346, 449 
Article 51. .319 
Article 52.. 319, 344, 345 
Article 53.. 313, 310, 311 
Article 55. .307 

No. V. (respecting the rights and 
.duties of neutral states and 
persons in war on land) : 
Article 2. .552 
Article 3. .611 
Article 4. .664 
Article 6. .611 
Article 6. .566 
Article 7.. 662, 532, 606 
Article 8. .609 
Article 10. .547 
Article IL. .583 
Article 12. .583 
Article 13. .681 
Article 14. .653, 582 
Article 19. .607, 608 
Article 52. .623 
Article 63. .623 

No. VI. (relative to the status of 
enemy merchant-ships at the 
outbreak of hostilities), 266, 
267 

No. VII. (relative to the con- 
version of merchant - ships 
into warships), 209-211 

No. Vni. (relative to the laying 
of automatic submarine con- 
tact mines), 366, 366 
Article 4. .619 

No. IX. (respecting bombard- 
ment by naval forces in time 
of war), 401 

No. X. (for the adaptation of the 
principles of the Geneva 
OonvenM<m to maritoie war- 
fare), 394-398 
Article 12. .695 
Article 13.. 694, 596 
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Hague Conventions {continued ) — 
No. XI. (relative to restrictions 
on the exercise of the right 
of capture) ; 

Article 1 . .539 
Ai'ticle 3. .371 
Article 4. .372 
Article 5 . . 390 
Articles 5-7. .212, 213 
Article 6 . . 390 

No. XII. (relative to the estab- 
lishment of an International 
Prize Court), 735 
No. XIII. (respecting the rights 
and duties of neutral Powers 
in naval war) : 

Article 5.. 555, 566 
Article 6 . . 548, 599 
Article 7.. 532, 600 
Article 8. .577 
Article 10. .554, 555 
Article 12. .555, 571 
Article 14. .571 
Article 16. .567 
Article 18. .600 
Article 19. .568 
Article 20 . . 569 
Article 21.. 560 . 

Article 22. .560, 561 
Article 23. .561 
Article 24. .591 
Baimun, The, case of, 399, 611 
Hale, Captain, case of, 331 
HamidieJh, The, case of, 570 
Hay-Pauncefote Treaty, 194 
Heads of enemy state, violence 
against, 279 

Historical monuments, destruction 
of, 322 

Hogue, The, case of, 595, 598 
Holland : 

admission of defensively armed 
merchantmen, 573 
blockade of (1833), 119 
King of, North-Eastern Boundary 
Dispute, 27 

passage of troops during World 
War, 551 

reprisals against Venezuela, 111 
right of angary and, 624 
Horses, as contraband, 665 
Hospital ships, 393-397 
immunity of, 373, 374 
Hostages, 460, 461 


Hostile destination, meaning of 
668-670 

Hostile expeditions, 565 
Hussar, The, case of, 399 

I 

Immovable private property, ap- 
propriation of, 312 
Immovable public property of 
belligerents, appropriation of, 
308 

Immunity from capture, 370-375 
fishing boats, 371 
hospital ships, 373, 374 
mail-bags, 374, 375 
outbreak of war and, 372, 373 
philanthropic missions, 371 
vessels employed in local trade, 
371, 372 

vessels in distress, 373 
Impartiality, neutral attitude of, 
536-538 

Indemnities, 471, 472 
India, The, case of, 596 
enemy character of, 216-220 
Individuals, neutrality and, 518 
Permanent Court of International 
Justice and, 51 
Infection, doctrine of, 233 
Information concerning military 
operations, from neutral terri- 
tory, 608, 612 

Ingress, breach of blockade and, 647 
Insurgency, municipal neutrality 
legislation and, 532 
Intelligence bureaux, in neutral 
territory, 611 

Intelligence, transmission of, as un- 
neutral service, 696, 697 
Inter-American Anti-War Pact of 
Non-Aggression and Concilia- 
tion (1933), 16 

Inter-American Arbitration Treaty 
(1929), 31 

Inter-American Conciliation Con- 
vention, 15 

Inter-American Neutrality Com- 
mittee, 567 

Inter- American Protocol relative to 
non-intervention, 124 
Inter-American Treaty (1906) ; 
on good offices and m^iation, 10 
on prevention of controversies, 16 
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International Convention on Pinan» 
ciai Assistance (1930), 137 
International Law : 
place of war in, 155, 166 
prize courts and, 728, 729 
sources of the Statute of the 
Feimanent Court and, 61 
International Prize Court, 734, 
735 

International rivers, blockade of, 
632-633 

Internationalisation, 193 
Interregnum, postliminium and, 483 
Intervention, 124, 125 
before the Permanent Court of 
International Justice, 66 
by neutrals in warfare, 444, 445 
Investigator^ The, 371 
Invincible, The, case of, 428 
Ionian Islands, 189 
neutralisation of, 193 
Irish Free State ; 
neutrality of, 189 
use of naval bases of, 191 
Irregular forces, 204, 205 
Italian War Regulations (1938), 
247,248 

enemy civil aircraft, 418 
on gas warfare, 275 
on private enemy aircraft, 267 
on rules of air warfare, 420 
private enemy vessels and, 357 
Italo- Abyssinian War (1936), 18, 
130, 153, 236, 446, 607, 620 
application of sanctions in, 136, 
139, 140 

prohibition of export of muni- 
tions, 603 

violation of Geneva Convention, 
290 

Italo-Turkish War (1912), termina- 
tion of, 476 
Italy : 

attitude of non-belligerency, 615 
bombardment of Corfu (1923), 
126 

conciliation treaty with Switzer- 
land (1924), 78 

law on organisation of the army, 
171 

maritime belt of» 188 
neutrality regulations, on treat- 
ment of neutral property, 
218 

3 


’ J 

Jameson Raid, 532 ’ 

Japan : 

General Treaty for the Renuncia- 
tion of War and, 148 
war with China ( 1937). See Sino- 
Japanese Dispute 
Jay Treaty (1794), 33, 734 
Judges, position of, in occupied 
territory, 348, 349 
Judicial precedent, doctrine of, 62 
Judicial settlement, distinguished 
from arbitration, 43 
Just War, revival of conception of, 
177 

Justiciability of disputes, 3-6 
K 

Kaiserin Maria, The, case of, 549 
Kellogg-Briand Pact. See General 
Treaty for the Renunciation of 
War 

Kiel Canal, blockade of, 634 
Korietz, The, case of, 547 
Kow^shing, The, case of, 224 
Kriegsraeson, 184 

Kronprinz Wilhelm, The, case of, 
570 

L 

La Boudeuse, case of, 370 
Labour cases, special chambers for, 
67 

Lachrymatory gas, prohibition of, 
276 

Lakes, captures in, 360 
exercise of right of capture on, 
360 

Lanfranc, The, sinking of, 396 
Land Warfare : 
bombardment, 326-328 
captivity, 301-306 
contributions, 319-320 
destruction of enemy property, 
320, 324 

espionage, 329-331 
explosive bullets, 273 
gases, deleterious, use of, 273, 275 
in general, 268, 269 
limitations of means of force, 269, 
270 

ocioupation of enemy territory, 
336,350 
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Land Warfare (contmued ) — 
prisoneivs of war, treatuieiit of, 
291-306 

private enemy property, appro- 
priation of, 311, 315 
public enemy property, appro- 
priation of, 306-311 
requisitions, 316-319 
ruses, 334-336 
war treason, 331-333 
wounded, treatment of, 279-290 
Laperouse, Count, 370 
Laws of warfare. See Rules of 
Warfare 

League of Nations : 
coercive measures between mem- 
bers of, 126-131 

Committee for Transit and Com- 
munications, functions of con- 
ciliation, 19 

compulsive means of settlement 
by action of ; 

Article 16.. 133-143 
Article 17 . . 141 
See also Sanctions 
Council of, economic disputes 
and, 19 

n Covenant of : 

I Article 1.. 99 • 

Article 8.. 99 
' Article 9 . . 100 

i Article 12.. 87, 126, 127 

Article 13. .87 
Article 16. .88, 92, 94 
i Article 16.. 607, 609 

\ ArticleI7..96, 609, 610 

See also Sanctions 
distinction between arbitra- 
tion and judicial settle- 
ment, 22 

General Treaty fortbe Renun- 
ciation of War and, 161 
neutrality and, 601, 606-611, 
628 

neutrality treaties and, 610 
passage of troops through 
neutral territoiy, 661 
provisions as to conciliation, 
16-18 

reprisals and, 117 
simultaneous invocation of 
Articles, 8$ 

supplies of munitions to 
belligerents, 602 


League of Nations (continued)-^ 
expulsion from, 137 
intervention by, 132, 133 
rules of warfare and, 445 
state diiforonces and, 83-96 

Assembly, function of, 91-92 
conciliation under Article 
11.. 84, 86 

Council of the League, 
functions of, 88-91 
domestic jurisdiction, 
matters of, 92, 94 
inquiry under Article 16.. 
87-91 

non-members, disputes with, 
95, 96 

Legal disputes, 76 
distinguished from political dis- 
putes, 3-6 

optional clause and, 64, 55 
Legitimate warfare, means of se- 
curing of, 442-463 
Leipzig trials, 463 
Ijeticia dispute between Colombia 
and Peru, 88. 90 
VlStoile, case of, 370 
levies ^msse, 206, 206, 278, 299 
Levy of troops, in neutral territory, 
663 

Licences to trade, 422, 423 
Lieber, Francis, 181 
Limitation of actions. See Statutes 
of Limitation 

Limitation and reduction of 
annaments. Bee Armaments, 
limitation and reduction of 
Ldttle Belt, 667 

Llandovery CasUe, The, sinking of, 
396 
Loans : 

by neutrals to belligerents, 603- 
606 

Local trade, vessels employed in, 
371 372 

Locarno Pact, 76-77, 147, 201 
Lochsun, The, case of, 670 
London Naval Protocol (1936), 101 
on submarine warfare, 386 
London Naval Treaty (1930), 101 
protocol (1936), 101 
submarine warfare and, $84 
Long-distance blockade ; 
after World War, 656, 666 
during World War, 651, 666 
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Jjyrd Alverstone, The^ case of, 596 
Louvain, University of, burning of, 
448 

Ludwig, The, case of, 382 
Liishington, Dr., on effectiveness 
of blockade, 639 
iMsitania, The, case of, 249 
sinking of, 382 
lM%(yr, The, case of, 734 
Lytton Commission, 165 

M 

Magellan Straits, neutralisation of, 
194 

Mail-bags, immunity of, 374, 703 
Mail-boats, immunity of, 374, 375, 
703 

Major Andr6, case of, 330 
Malacca, The, case of, 209 
Manchuria, during the Russo- 
Japanese War, 190 
Manchurian Dispute (1931), 86, 89, 
91, 92, 127, 129, 162 
self-defence and, 166 
Mandated territories, as region of 
war, 191, 192 

Manouha, The, case of, 703 
Marauding, 468 
Maria, The, case of, 726 
Maritime belt : 
capture of prizes in, 617 
passage of men-of-war through, 
664 

unilateral extension of, 188 
Mason, Mr., seizure of, 693, 694, 
702 

Matters of domestic jurisdiction, 
92-94 

Me^ihlmbwrg, The, case of, 610 
Medea, The, case of, 726 
Mediation, 9-12, 444 
Medical units and personnel, pro- 
tection of, 283-285 
Men-of-war, belligerent : 
admission to neutral ports, 666- 
672 

furnishing of, to belligerents, 648 
in neutral waters, exterritoriality 
of, 690, 692 

passap of, through neutral terri- 
torial waters, 664 
Mena rea, 688, 701 
Merak, The, case of, 624 


Merchantmen. See also Vessels 
converted, 208-211 , 

crews of, 212, 213 
enemy, effect of outbreak of war 
upon, 265, 267 

Mexico, blockade of (1838), 119 
Middle Ages : 
neutrality and, 489 
rules of war in, 179 
‘ Military areas ’ at sea. See War 
Zones 

Military necessity. See Necessity 
in war 

in naval bombardment, 401, 402 
Military objectives, meaning of, 
in aerial bombardment, 412- 
416 

Military sanctions, 136, 137 
^ieutrality and, 608 
Minefields, laying of, 646 
Mines, submarine, 366, 368 
laying of, by neutrals, 619 
Mixed Arbitral Tribunals ; 
pre-war contracts, 260 
requisitions, 318 
Money, as contraband, 666 
Monroe Doctrine, General Treaty 
for the Renunciation of War 
and, 164** 

Montenegro, blockade of, 120 
Montreux Convention (1936), 633 
Monuments, historical, appropria- 
tion of, 313 

* Moral ’ disarmament, 106 
Mortgages on ships, 223 
Moveable property of belligerents, 
appropriation of, 308, 309 
Moynier, Gustave, President, 280 
Munich, Declaration of (1938), 9 
Municipal neutrality laws, 630 
Municipalities, property of, appro- 
priation of, 308, 309 
Munitions : 
destruction of, 322 
prohibition of exports of, 602, 603 
supplies to belligerents, 600-^2 
Mytilene, seizure of, 114 

N 

Napoleon, detention of, 466 
Nassau, subjugation of, 468 
National honour, reservation of, 
30-33 
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Nationality, as test of enemy char- 
acter pf goods, 228 
Naval armaments, limitation of, 
treaty of (1936), 102 
adhesions to, 102 

Naval Conference of London. See 
Declaration of London 
Naval Prize Act (1864), 385, 387 
Naval Prize Act (1918), 388, 728 
Naval Prize Act (1939), 388, 389, 
728, 732 

Naval Prize Fund, 388 
Navicert system, 714, 715 
Nebraskan^ The, case of, 725 
Necessity in war, 185, 186 
Negligence, on the part of neutrals, 
618, 619 

Negotiation, 7, 8 

Negroes, as members of Armed 
forces, 206 

Netherlands Overseas Trust, 654 
Neutral asylum. /See Asylum, neutral 
Neutral convoy, vessels under, 708- 
710 

Neutral diplomatic envoys within 
theatre of war, 326 
Neutral dag, Declaration of Paris, 
355 

Neutral ports : 

defensively amied merchantmen, 
admission to, 572, 573 
hospital ships in, 396 
Neutral prizes ; 
capture of, 721, 722 
destruction of, 722, 726 
ransom of, 726, 727 
release of, 727 
trial of, 728-734 
Neutral property : 
in occupi^ territory, 347 
requisition of, conditions of, 624, 
625 

Neutral subjects : 

Geneva Red Cross Convention 
and, 285 

in belligerent forces, 549 
Neutral territory. See Asylum, 
neutral; Passage of Men-of- 
War ; Passage of Troops ; Prize 
Courts ; Prizes ; Neutrality 
Neutral vessels ; 

bringing into port for search, 714 
capture of, 720-722 
participation in hostilities, 223 


Neutralisation, 1 92- 195 
Neutrality : 

angary, right of, 620-626 
armed, 524 
benevolent, 525 

changes of regulations during 
war, 534 

characteristics of, 514-522 
civil war and, 523-528 
commencement of, 529-534 
concept of, 514, 515 
declaration of, 529-530 
defensively armed mercliantmen 
in neutral ports, 572-573 
development of, 488-505 
end of, 533, 534 
fitting out of vessels, 573, 575 
furnishing of troops, 548 
General Treaty for the Renuncia- 
tion of War and, 511-614 
history of, 488-505 
insurgency and, 632, 533 
League of Nations and, 505-511 
loans to belligerents, 603-606 
municipal neutrality laws, 530 
neutral territory, as base of naval 
operations, 566-672 
asylum to air forces, 586 
asylum to land forces, 579, 
587 

asylum to naval forces, 587- 
598 

obligations of, in general, 637-642 
passage of men-of-war, 564 
passage of tnwps, 549-552 
passage of wounded, 553 
perpetual, 523 

prize courts on neutral territory, 
659, 560 

prizes in neutral ports, 660-662 
qualified, 524-628 
reprisals against neutrals, 540-642 
rights deriving from, 536-637 
services to belligerents, 606-612 
state control over private activi- 
ties and, 618-520 
supplies to belligerents, 599-603 
violation of, 612-619 
warlike operations and, 546-562 
warlike preparations, 663, 578 
Washln^n Rules, 576, 578 
Neutral States, intervention on the 
part of, 444, 445 

New Amsterdam, The, case of, 704 
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Newspaper correspondents, 203, 611 
Niger river, neutralisation of, 193 
Nine Power Treaty, 8 
Non-belligerency, 516 
Non-combatants : 

aerial bombardment and, 412- 
417 

as members of armed forces, 203, 
204 

violence against ; 
in land warfare, 277, 279 
in sea warfare, 390-391 
Non-littoral States, right to flag, 223 
Non-recognition, doctrine of, 138, 
168 

North Atlantic Fisheries Arbitra- 
tion, 26 

Notification of blockade, 636, 636 
of contraband, 663, 667 
of outbreak of war, 629 
Novara, The, case of, 370 
Novik, The, case of, 693 
Nullity of arbitral awards, 26-29 
Nyon Agreements (1937), 385, 419 


0 

Oath of allegiance, in occupied 
territory, 348, 349 
Occupation of enemy territory ; 
accomplishment of, 339, 341 
courts of justice, 348, 349 
government officials, 348 
inhabitants, rights of the occu- 
pant, 341, 343 

legislation, changes in, 345, 346 
neutral property in, 347 
object of, 337, 339 
rights and duties of occupant, 
341, 343 

Oleg, The, case of, 693 
* Optional Clause,’ 64-68 
British reservations to, 56 
inter-imperial disputes, 66 
legal disputes and, 4 
prize law and, 736 
suspension during war, 66 
Orange Free State, aimexation of, 
468 

Orders in Council : 
prize courts and, 780 
retaliatory (1916), 640-642, 662 
retaliatory (1939), 542, 666 
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Orders of Permanent Court of Inter- 
national Justice, 66 
Orel, The, case of, 395 
Om, The, case of, 598 
Outbreak of war, effects of : 

on belligerent property, 261-265 
on contracts, 257-261 
on diplomatic intercourse, 243, 
244 

on enemy aircraft, 267 
on enemy merchantmen, 265, 
266 

on enemy subjects, 247-253 
on trading with the enemy, 
253-257 

on treaties, 244-247 
immunity of vessels at, 372, 
373 

Outlawry of war, 147. See also 
General Treaty for the De- 
nunciation of War 

P 

Pacific blockade, 118-124 
admissibility of, 120, 121 
Covenant of the I»eague and, 123 
General Treaty for the Renuncia- 
tion of War and, 123 
history of, 119, 120 
third states and, 121, 122 
Pacifico, Don, case of, 112, 119 
Pact of Paris. See General Treaty 
for the Renunciation of War 
Pactum de contrahendo, pre-armis- 
tice negotiations and, 438 
Palais de Venice, confiscation of, 
446 

Palestine, as region of war, 192 
Palme, The, case of, 370 
Panama Canal ; 
blockade of, 634 
neutralisation of, 193 
passage through, 558 
Panama Declaration (1939), 188 
on neutral protests, 445 
Parachutes, descent by, 411 
Paraguay, war with Bolivia, 10, 18, 
26, 88, 92, 130, 139, 445, 506, 
603 
Paris ; 

Declaration of, 497, 539, 629 
on effectiveness of blockade, 638, 
639 
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Paris, Pact of. See General Treaty 
for the Renunciation of War 
Paris, Treaty of (1856), provision as 
to good offices, 10 
Parma, subjugation of, 468 
Parole, release on, 301, 302, 583 
Partial neutrality, 523 
Passage of bodies of men intending 
to enlist, 564, 565 
of troops, through neutral terri- 
tory, 549-552 

under Article 16 of the Covenant, 
201, 509 

Passage of men- of- war : 
through artificial straits, 558, 559 
through maritime belt, 554 
through natural straits, 557-558 
through rivers, 557 
Passports in warfare, 423, 424 
Past disputes, reservations as to, 57 
Paxo, neutralisation of, 193 
Peace negotiations, 469, 470 
Peace, treaty of : 
amnesty, 476, 477 
breach of, 480 

competence to conclude, 473 
date of, 473, 474 
effects of, 475-478 
indemnities, 471, 472 ** 
negotiations preceding, 469, 470 
performance of, 479 
preliminaries of peace, 470, 471 
prisoners of war, release of, 477, 
478 

reparation, 471, 472 
uti possidetie, 475, 476 
Perfidy ; 

distinguished from stratagem, 
335, 336 

in sea-warfare, 400 
Permanent Court of Arbitration, 
36-41 

Permanent Court of International 
Justice, 41-76 

advisory jurisdiction of, 58-61 
competence of, 50-61 
Covenant of L^gue and, 44, 45 
declaratory judgments, 86 
distinguished from arbitration, 21 
doctrine of precedent and, 62, 63 
election of judges, 47-49 
intervention, 66 
judges, qualifications of, 49, 50 
judgments of, 65, 67 


Permanent Court of International 
Justice {continued ) — 
jurisdiction of, 50-61 
law applied by, 61-63 
legislative functions of, 79 
national judges, 67 
obligatory jurisdiction of, 53-61 
Optional Clause, 54-58 
orders of, 65 
organisation of, 46-50 
procedure of, 64-67 
proposals for, 43, 44 
provisional measures, 64, 65 
requirement of negotiations and 
jurisdiction of, 7 
revision of Statute of, 45, 46 
rules of, 63 
special chambers, 67 
United States and, 51, 52 
Perpetual neutrality, 521, 522 
Persia, emblem of medical service, 
287, 397 

Persona standi in judteiOj 249, 250 
Persons, enemy : 
carriage of, unneutral st^rvice and, 
694, 696 

seizure of, without seizure of 
vessels, 702-704 
Peru : 

dispute with Bolivia (1909), 27 
Leticia dispute with Colombia, 
88, 90 

war with Colombia, 152 
Petersburg^ The, oase of, 209 
Philanthropic missions, vessels 
charged with, 370, 371 
Pilotage, 606-607 
Poison, prohibition of use of, 272 
Poland : 

non-aggression treaty with Soviet 
Eussia, 152 

occupation of, by Germany, 343 
recognition of, in 1918, .200 
Resolution on wars of aggression, 
147 

restoration of, principle of post* 
liminism, 4M 

war with Germany (1939), 236 
Polish-German Deolamtion (1934), 
153 

Political disputes, distinguished 
from legal dispute, 3^6 
Fortalis, on conception of war, 169 
Portsmouth, Peace Treaty of, 11 
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Portugal, treaty affecting neutrality 
of, 627 

Postal correspondence, treatment 
of, 539, 697 
Postliminium : 
conception of, 481-484 
illegitimate acts and, 483 
legitimate acts and, 482 
Preliminaries of peace, 470, 471 
Preparatory work, General Treaty 
for the Renunciation of War 
and, 153, 164 

Prescription. See Statutes of Limi- 
tations 

Pre-war contracts, effect of war 
upon, 257-260 

Principal belligerents, 200, 202 
Prinz Mitel Friedrich^ They case of, 
662, 570 

Prisoners of war ; 
bureaux of information, 302, 303 
capture of, 294, 296 
correspondence of, 297 
end of captivity, 306, 306 
escape into neutral territory, 680, 
682 

Geneva Convention (1929), 293, 
294 

applicability to air warfare, 
410 

on reprisals, 294, 460 
Hague Regulations on treatment 
of, 293 

judicial proceedings against, 300, 
301 

release of, 477, 478 
release on parole, 301, 302 
relief societies, 304 
reprisals against, 294, 460 
treatment in camps, 296, 299 
work performed by, 299 
World War, prisoners during, 304, 
306 

Private enemy property ; 
at sea, appropriation of, 366, 368 
on land, appropriation of, 311-316 
Private enemy vessels, appropria- 
tion of, 366, 368. 8u ako 
Vessels; iMerohantmen 
Private individuals s 
as subjects of war, 1^, 170 
before the Permanent Court of 
International Jusrioe, 61 
enemy oharaoter of, 216-220 


Private individuals (continued ) — 
hostilities by, 455, 456 
position of, in enemy territory, 
247-253 

Privateering, 207, 211, 364, 363 
Prize Court, international, 734, 
735 

Prize Courts, 376-379, 728-732 
aircraft and, 732 
award of costs by, 731, 732 
finality of adjudication by, 369 
law administered by, 728-730 
neutral protests against judg- 
ments of, 734 

on neutral territory, 669, 560 
prize bounty, 388 
procedure of, 730, 731 
Statutes of Limitation and, 731 
trial after conclusion of peace, 
732-734 
Prize law : 

application to aircraft, 388, 389, 
732 

mens rea in, 688, 701 
present position of, 736, 738 
Prizes : 

belligerent, in neutral ports, 560- 
562 

capture oT, in neutral waters, 
617 

cargo of, 387, 388 
conduct to port of adjudication, 
379, 380 
crew of, 386 
destruction of : 
enemy, 380-385 
neutral, 722-726 
loss of, 386, 387 

neutral ports, admission to, 560- 
662 

ransom of, 386, 386 
recapture of, 387 
title to, when passes, 368-370, 386 
trial after conclusion of peace, 
732, 733 

Procedure of Permanent Court of 
Inteniational Justice, 63-67 
Propaganda, revolutionary, admis- 
sibility of, 338 
Prophylactic reprisals, 461 
Proportionality of reprisals, 116 
Protocol for the Pacific Settlement 
of International Disputes. See 
Geneva Protocol 
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Protocol for the Revision of the 
Statute of the Permanent 
Court, 46 

Provisional measures, in judicial 
proceedings, 64 

Provisions, supply to belligerent 
vessels, 668, 601 

Public buildings of belligerents, 
appropriation of, 308 
Public enemy property, appropria- 
tion of, 306-311 
Declaration of Paris and, 355 
destruction of, 322, 323 

during bombardment, 328 

Q 

Qualified neutrality, 524-528 
Quarter : 

in air warfare, 411 
in land warfare, 271 
in sea warfare, 368 
Quartering, 317, 318 

R 

Radio communications, regulation 
of, in neutral territory, 609, 61 1 
Railways : 

appropriation of, 312, 313 
neutral rolling stock, 625 
Bamazan, The, case of, 696 
Bamillies, The, case of, 399 
Ransom of prizes, 385, 386, 726, 727 
Rebellion, incitement to, 332, 333 
B^us sic staniibiis, General Treaty 
for the Renunciation of War, 
169 

Recapture of prizes, 726, 727 
Recognition of belligerency, 197, 
199 

Recruitment on neutral territory, 
563, 564 

Red Cross Convention. See Geneva 
Convention on Treatment of 
Wounded and Sick 
Red Cross, emblem of, special pro- 
tection of, 287, 2^ 

Refusal of quarter, 271 
Region of war, 187-196 
Baltic Sea as, 195, 196 
condominitcm, 189 
distinguished from theatre of war, 
187 


Region of war {continued ) — 
mandated territories as, 191-192 
neutral convention, 192, 195 
Release of prizes, 727 
Release on parole, 301, 302, 583 
Belief Societies, as to prisoners of 
war, 304 

Religious missions, vessels charged 
with, 370, 371 

Renunciation of War, 1 44- 1 62. See 
also General Treaty for the 
Renunciation of War 
Reparations, 471, 472 
for violation of neutrality, 616, 
618 

Reparations Commission, 35 
Reprisals, 109-118, 446-542 
against neutrals, 540, 542 
against prisoners of war, 294, 450 
distinguished from retorsion, 110 
embargo, 115-116 
gas warfare and, 275, 276 
in warfare, 446, 460 
negotiations, requirements of, 
116-117 

objects of, 113-114 
permissibility of, 110, 112 
prophylactic, 461 
proportionality of, 115 
Reprisals Orders. See Retaliatory 
Orders in Council 

Requisition of neutral property, 
conditions of, 624, 626 
Requisitions : 

in land warfare, 316, 320, 346 
in sea warfare, 400-401 
Reservations : 

in arbitration treaties, 30-33 
to optional clause, 57-58 
Reservists, seizure of, from vessels, 
704, 705 

Beshitelni, The, case of, 548 
Resistance to visitation, by neutral 
vessels, 716 

Besolutim, The, case of, 370 
* Resort to War ’ ; 
meaning of, under Covenant, 129- 
131 

under General Treaty for the 
Renunciation of War, 15M53 
Restrictive clause in arbitration 
agreements, 29-33 
Retaliatory Order in Council (1915), 
640-542, 652 
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Retaliatory Order in Council (1939), 
542, 055 

Retorsion, 108, 109 
Rem, The, sinking of, 396 
Rio de Janeiro, blockade of (1862), 
120 

Rio Grande, blockade of, 633 
Riivers * 

blockade of, 631-632 
captures in, 360 
passage of men-of-war, 557 
Roche, Hon. J, R., case of, 531 
Rolling stock : 
appropriation of, 312, 313 
neutral, right of angary, 625 
Root-Phillimore Plan, 47 
Rouen, blockade of, 631 
Rousseau, on conception of war, 169 
Rule of 1756. .224, 496, 675, 676 
Rules of Warfare : 
binding force of, 183-185 
general participation clause, 185, 
186 

legality of war and, 174, 175 
origins of, 179, 180 
principal developments of, 180- 
183 

Roumania, war with Turkey (1877), 
197 

Runhild, The, case of, 594 
Ruses : 

in laud warfare, 334, 336 
in sea warfare, 399, 400 
Rush-Bagot Treaty (1817), 98 
Russo-Finnish War (1939). See 
Soviet Russia, War with Fin- 
land 

Russo-Japanese War (1904), 236, 
458 

converted merchantmen during, 
209 

hostilities in Manchuria and 
Korea, 547 
termination of, 474 
use of false uniforms, 335 

S 

Sabotage, in neutral countries, 566 
Safe-conducts, 423, 424 
Safeguards, 4^, 4^ 

Saga, The, case of, 726 
St. Petersburg, Declaration of ( 1868), 
273, 389 
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St. Petersburg Declaration (cant .) — 
applicability to air warfare, 410, 
411 

Sanctions : 

denunciation of obligatory force 
of, 141-143 
economic, 133 

expulsion from the League, 137 
General Treaty for the Renuncia- 
tion of War and, 157, 158 
history of application of, 137-143 
military, 136 

under the Covenant of the League, 
133-143 

San Stefano, Preliminaries of Peace, 
471 

Santiago Pan-American Conference, 
15 

Sardinia, subjugation of, 471 

Scandinavian countries, conciliation 
treaties, 17 

Scandinavian neutrality rules, 183 

Scandinavian States, neutrality and, 
503 

Scapa Flow, scuttling of German 
ships, 440 

Scientific missions, vessels charged 
with, 370, 371, 589 

Seaplanes, 587, 598 

Search of vessels, 712, 713 

Sea Warfare : 
aims of, 351, 352 
bombardment of enemy coast, 
401, 404 

codification of law of, 358, 359 
contributions, 401 
Declaration of Paris, 354, 356 
enemy merchantmen, appropria- 
tion of, 375, 380 

enemy persons, violence against, 
389, 391 

enemy vessels, attack on and 
seizure of, 359, 375 
objects of, 352, 353 
private enemy vessels, appropria- 
tion of, 356 

private property in, 353, 369 
prizes, destruction of, 3^, 386 
ransom of prize, 385, 396 
recapture of prizes, 386, 387 
requisitions, 401 
ruses, 399, 400 

shipwrecked, treatment of, 392, 
398 



762 


^ INTEENATIONAL LAW 


Sea Warfare (cmitinued ) — 
telegraphicables, interference with, 
405 

treason, 399 

wounded, treatment of, 392, 398 
Seaworthiness, meaning of, 570 
Second armed neutrality, 494-496 
on breach of blockade, 644 
Sees'perre. See War zones 
Seizure of enemy vessels, effects of, 
368, 370 

Self-blockade, 629 
Self-defence, General Treaty for the 
Renunciation of War and, 153, 
154 

Serbia, war against Turkey (1879), 
197 

Service, unneutral. See XJnneutral 
service 

Services to belligerents, 606-612 
S5vres, Peace Treaty of, 470 
Shenandoah, The, case of, 475 
Ship’s papers, 718, 719 
Shipwrecked soldiers and sailors ; 
in neutral territory, 594-598 
treatment of, in sea warfare, 
391-398 

Shipwrecked war material in neutral 
territory, 697, 698' 

Shot-guns, use of, 272 

Sicilian Sulphur Monopoly case, 

in 

Sick-bays, 396 
Sieges, 326 

Silesian loan case, 114, 734 
Simonstown, naval base of, 191 
Sinnet, Mr., case of, 531 
Sino-Japanese War (1894), 224 
seizure of reservists from vessels, 
706 

Sino-Japanese War (1937), 92, 96, 
122, 130, 131, 141, 163, 236, 
242, 446, 418 
Sitka, The, case of, 691 
Slidell, Mr., case of, 693, 694, 702 
Smolensk, The, case of, 209 
Soudan, the, as condominium, 189 
position of, during World War, 
189 

South AMcan Republic : 
annexation of, 467, 468 
occupation of, 341 
South AMcan War : 
reprisals during, 447 


South African War {continued)-^ 
transport of munitions, 607 
Soviet Russia : 

dispute with Uruguay (1934), 
86 

hostilities against China (19291, 
162 

neutrality obligations, 619 
non-aggression treaty with 
Poland, 152 

treaties with Lithuania, Latvia, 
Esthonia (1939), 190, 191 
war with Finland (1939), 130, 131, 
143, 163, 236, 607, 564 
Spanish Civil War (1936-1939), 445, 
633 

appeal under Covenant of the 
League, 86 

question of recognition of belli- 
gerency, 197, 198, 199 
Spitzbergen, netitralisation of, 194 
Spoliation of papers* 718 
Spying. See Espionage 
Stare decim, doctrine of, 62 
State control over economic activ- 
ities, neutrality and, 618-620 
Statutes of Limitation, 262, 731 
Stoessel, General, 431 
Stone blockade, 628 
Straits ; 

blockade of, 633 

passage of men-of-war through, 
667-669 

Strasbourg, siege of, 328 
Stratagems : 

distinguished from perfidy, 335, 
336 

kinds of, 334, 335 
Strategic blockade, 629-630 
Subjugation, 466-468 
Submarine cables s 
interference with, 404, 406 
over neutral territory, 610 
Submarine contact mines, 366, 368 
laying of, by neutrals, 619 
Submarines ; 

admission to neutral waters, 
689-590 

as instruments of blockade, 640, 
641 

destruction of prises by, 382-385 
Subsidies, by neutrals to belli- 
gerents, 604-606 
Suez Canal: blockade of, 634 
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Suez Canal {continued ) — 
neutralisation of, 193 
passage through, 558 
Superior orders, plea of, 453-465 
Supplies, passage of ; 
through neutral territory, 552 
to belligerents by neutrals, 599, 
603 

Surrender, 432 
Suspension of arms, 434, 435 
ThCy case of, 474 
Switzerland ; 

asylum to prisoners of war, 684 
claims in respect of war damage, 
86, 348 

conciliation treaty with Italy 
(1924), 78 

neutralisation of, 497 
neutrality of, 610, 511, 623 
passage of recruits through, 650, 
664, 665 

of wounded through, 653 
SyUlky The, case of, 399 
Syria, as region of war, 192 

T 

Taona Arica dispute, 36 
Tacoma, The, case of, 210, 211 
Tagus, blockade of the, 119 
Tangier Zone, neutralisation of, 
196 

Tamowski, Count, 694 
Temeraire, The, 428 
Terceira affair, 666 
Territorial waters ; 
capture of prizes in, 617 
passage of belligerent warships, 
664 

unilateral extension of, 188 
Texel, The, case of, 624 
Theatre of war, 187 
Tln^ee Rules of Washington, 676, 
676 

aircraft and, 676, 677 
Thyra, The, case of, 696 
Totalitarian States : 
effect on modern warfare, 172 
neutrality and, 618-520 
Tracer bullets, in air warfare, 411 
Trade in arms and munitions, 
supervision of, 99 

Trading with the enemy, 263- 
267 


Trading with the Enemy Act (1939), 
220, 263 

enemy character of corporations, 
222 

Traitors, 213 
Transfer : 

of enemy vessels, 229, 232 
of goods, 232, 233 
Transport : 

by neutrals, of enemy goods and 
persons, 607, 608 
medical, protection of, 285 
Treachery, prohibition of, 272 
Treason, 331, 333 
Treaties : 

effect of war on, 244, 247 
revival of, on termination of war, 
478 

Treaty of Mutual Assistance (1923), 
147 

Treaty of peace, 469-480. See 
Peace, treaty of 

Trent, The, case of, 693, 694, 702 
Trial of prizes, 728-738 
TripoH, annexation of, 341, 476 
Troops : 

furnishing of, to belligerents, 648 
passage of, through neutral terri- 
tory, 649-’562 

Truce. See Armistices ; Flags of 
Truce 

Tuhantia, The, case of, 14 
Turkey : 

emblem of medical service, 287, 
397 > 

war against Serbia (1897), 197 
Tuscany, subjugation of, 468 
Twenty-four hours’ rule, 670 


U 

Ultimatum, 107, 239, 240 
Undefended towns, bombardment 
of: 

in air warfare, 412 
in land warfare, 327 
in sea warfare, 401, 403 
Uniforms, enemy, use of, 336 
United States : 

appropriation of private prop- 
erty at sea and, 366 
arbitration treaty with Great 
Britain (1794), 33 
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United States {continued ) — 
arbitration treaty with Great 
Britain (1911), 31 
arbitrations with Great Britain, 
33, 34 

ooncihation treaties, 15-16 
Foreign Enlistment Act, 497, 530, 
532 

Instructions for Armies in the 
Field, 181 

Neutrality Act of 1939, 502 
North-Eastern Boundary Dispute 
with Great Britain, 27 
Permanent Court of International 
Justice and, 51, 52 
World War, entry into, 237 
United States-Canada, Joint Com- 
mission, 19 

United States-Germany, Mixed 
Claims Commission, 27 
Unneutral service : 
analogues of contraband, 691 
carriage of persons for enemy, 
692-696 

diplomatic persons, carriage of, 
for enemy, 694, 704 
enemy character and, 698-699 
in general, 690-692 
intelligence, transmission of, 696- 
697 

mail-boats carrying despatches, 
700, 702 

mens rea, 688, 701 
penalty for, 700-706 
sei 2 iure of persons, 702, 703 
seizure of reservists, 704, 706 
transmission of intelligence, 696, 
697 

under compulsion, 693 
Upper Silesian Arbitral Tribunal, 35 
Uruguay : 

dispute with Soviet Russia (1934), 
86 

treatment of auxiliary vessels, 

210 , 211 

Ustis in hello, 179 

Uti posaidetis, principle of, 465, 475 
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Variag, The, case of, 547 
Vassal States, as belligerents, 197 
Vega, The, case of, 370 


Venezuela : 

blockade of (1902), 120 
dispute with Colombia (1922), 35 
Dutch reprisals against, 111 
Treaty with Great Britain (1897), 
24 

Veniera, The, case of, 492 
Vereker, Mr., detention of, 094 
Versailles, Treaty of (1919) : 
disarmament provisions, 100 
pre-war contracts, 260 
prohibition of gas warfare, 274 
war crimes, 463 

Vessels* See also Enemy Character ; 
Enemy Vessels ; Fishing Boats ; 
Men-of-War ; Merchantmen 
as contraband, 671, 672 
character of, 223-226 
enemy, transfer of, 229-232 
neutral, enemy character of, 389 
under enemy flag, 389 
under enemy convoy, 716-717 
Veterinary surgeons, as members of 
armed forces, 203 
Villafranea, Preliminaries of Peace, 
471 

Vilna, plebiscite in, 511 
Violations of laws of war, 442-458 
of neutrality, 612-619 
Violence, limitation of : 
in air warfare, 410, 41 1 
in land warfare, 270-276 
in sea warfare^ 389, 390 
Visitation : 

bringing vessels into port, 713-714 
conception of, 707 
convoy, vessels under, 708-710, 
716,717 

navicert system, 714 
papers, deficiency of, 718 
double and false, 719 
spoliation of, 718 
resistance to, 715, 716 
right of, 707, 708 
search, 712, 713 

stopping of vessels for purposes 
of, 711 

visit, 711, 712 

Voluntaxy Aid Societies, Red Cross 
and, 284 

Voluntaiy neutrality, 523 
Volunteer Fleet, Russian (1984), 209 
V&rums, The, case of, 382 
VoPtimo, The, case of, 703 
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Walwal incident, 18 
War : 

act of, meaning of, under the 
Covenant of the League, 125- 
127, 506 

causes of, 176-178 
commencement of, 234-236, 240, 
241 

notification of, 529 
declaration of, 236-239 
effects of outbreak of : 

civil aircraft, 267 i 

diplomatic relations, rupture 
of, 233, 234 

enemy property, 261-265 
enemy subjects in belligerent 
territory, 247, 253 
on contracts, 257-260 
on merchantmen in ports, 
265-267 

on treaties, 244-247 
trading with the enemy, 253, 
257 

end of, 434, 464 
kinds of, 178 

laws of, binding force of, 183-185 
origins of, 179 

limitation of right of, 146-148 
meaning of, 166-171 
place in International Law, 144- 
146 

region of, 189-196 
renunciation of, 144-162. See 
oho General Treaty for the 
Renunciation of War 
termination of, 434, 464 
theatre of, 187 
War crimes ; 
conception of, 451 
espionage, 458 
kinds of, 451-453 
marauding, 458 

private individuals, hostilities by, 
455, 456 

punishment of, 459 
superior orders, plea of, 463-455 
war treason, 468 
War material : 

asylum in neutral territory, 684, 
685 

passage of, through neutral terri- 
tory, 562 


War of 1939 : 

admission of submarines to 
neutral ports, 589, 590 
aerial bombardment during, 416, 
417 

automatic belligerency of British 
Dominions, question of, 189 
auxiliary vessels during, 210, 
211 

declaration of, 236, 237, 238 
effect of outbreak of, on diplo- 
matic relations, 243, 244 
gas warfare, 275 

General Treaty for the Renuncia- 
tion of War and, 161 
immunity of mail-bags, 375 
incitement to rebellion, 332, 
333 

laying of minefields, 645 
legislation concerning enemy 
character, 219, 220 
lists of contraband during, 663 
long-distance blockade, 656-666 
neutrality and, 504 
occupation of Poland, 343 
Panama Declaration on maritime 
zone, 188 

recognition of Czechoslovakian 
army, 200 

reprisals against neutrals, 542 
reprisals during, 447 
submarine contact mines, 367, 
368 

War treason, 331, 333, 458 
War zones, 386, ^2-646 
Warfare at sea. See Sea Warfare 
Warfare, rules of : 
binding force of, 183-186 
means of securing observance of, 
442-463 

Washbume, Mr., case of, 326 
Washington Rules, 576, 576 
aircraft and, 576, 577 
Washington, Naval Agreements 
(1922), 101 

Washing^n, Treaty of (1922), sub- 
marine warfare and, 383 
Wells, poisoning of, 272 
WilUam P, Pry, PJie, case of, 726 
Wimbled<m, The, case of, 667, 668, 
672 

Windber, The, case of, 704 
Wireless coiximunications, in neutral 
territory, 609-611 
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Women : 

as members of armed forces, 203, 
204 

as prisoners of war, treatment of, 
294 

Woodfield, The^ case of, 596 
Works of art : 
appropriation of, 313 
destruction of, 332 
World War : 

admission of submarines to neu- 
tral ports, 589, 590 
air warfare during, 407, 408, 409 
alien enemies, position of, 247, 248 
angary, right of, during, 623-624 
armistice, conclusion of, 436 
blockades during, 637, 651, 652 
commencement of, 237 
destruction of enemy property, 
321, 322 

destruction of neutral prizes 
duLTing, 726, 726 

enemy character during, 219, 220, 
223 

general devastation, 323 
immunity of mail-bags, 374, 375 
loans to belligerents, 604-606 
long-distance blockade during, 
651-656 

maritime claims, settlement of, 
736 

neutrality during, 498-601 
occupation of Belgium, 342, 343 
outbreak of, ejffeot on diplomatic 
relations, 243, 244 
preliminaries of peace, 470 
prisoners of war during, 304, 305 
private enemy property during, 
314 , 


World War (co7iiinued ) — 
recourse to reprisals, 447, 448 
reprisals against neutrals, 640- 
641 

requisitions during, 318 
submarines : 

destruction of neutral prizes 
by, 383 

in neutral ports, 689, 590 
supplies by neutrals, 600, 601 
taking of hostages, 461 
termination of, 470 
war zones, 385, 642-546 
wireless telegraphy, 609-611 
Wounded ; 

passage of, through neutral terri- 
tory, 663 

rescue of, by neutral vessels, 397, 
693, 594 

treatment of, 391-398. See also 
Geneva Convention on Treat- 
ment of Sick and Wounded 


Yachts, rescue of sick, wounded, 
or shipwrt^oked, 403 
YarrowdaU, The, case of, 390 
Young Plan, 473 


Zoobrugge, blocking of, 628 
Zemshug^ The, case of, 593 
Zkemahug, The, case of, 400 
Zones, demjjj^sed, 98, 192, 193 
Sm War zones 
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